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DCSTMCT  «F  VBRMOXT,  to  wit. 

^.  Bk  IT  nsjtKMftsmuK  That  OB  this  (hirlieth  day  of  Jane,  in 

;^  llH^  ihutliT««evettth  Ttar  of  the  Independence  of  the  United 

5  :^t«*    rf   Africa*   Ml  IIOLAS    BAYLIES,   SAMUEL  1 

-^  FRKMl5?5s  Ja».  aad  JAMES  H.  LA.NGDON,  of  said  Dis- 

tr^  ia>r«^  J>iy»U»fJ  i»  thb  Odlee«  the  title  of  a  Book,  the  right  whereof  thej 

^^Ma  «»  ftyfci<ft»rt%  m  Ike  nmnb  fMiowii^,  to  Kit: 

"^  K  nMS«<«l^  liJe'X  to  tW  Modimi  Reports  of  the  Courts  of  Common  Law, 
^^  lU^'Kil  adi  tlM^  ratted  States:  lucludim;  Ld.  Raymond,  Salkeld, 
^  SiwiifcC^  WIW**^  Wttwod,  W*  Biaebtone,  Barrow,  Cowper,  Douglass,  Lofil, 
«^  tV«i  R»p*rt»^.  lU^Nt  ttii'port^,  Tols.  to;  H.  Blaekstone  vols.  2;  Bosan- 
^  wa^  &  ^tkfv  i  t  N^'W  Ke|MMrt»«  I :  Massaehuselta  Reports,  8 ;  Johnson's 
^  Itj^^i  ia  NVw^Yori%  $  i  Joha^oaNi  Cases  in  New-York,  3 ;  ^alias's  Re- 

M^-^^  M  ^^««»thaiMa«  ♦:   Craneh^s  Reports  in  the  Supreme  Court  of 

iS^I^HltaStat^«i  hy  NICHOLAS  BAYLIES." 

hi  xNb'^IUf^aity  t«  tlM^  ael  of  the  Canitrtss  of  the  United  States,  entitled  «  An 
«tl  f^MTlW  ^sifW^rNia^at  of  iearaiaaci  hv  seonrins;  (he  copies  of  maps,  charts, 
aa4  Wlk:t  t«  tW  aath^rs  aad  propriciors  of  such  eopies  during  the  times 
iWtf'T^a  '^k^uWJ  X  aa<k  <i^Ha.  to  aa  act,  entitled  *^  An  act  supplementary  to 
a«  a<4%  r«MitMaa  aet  fM^  tht^eaeoarai^ment  of  learning,  by  securing  the  cop- 
%<y%  ^  ««^^  «^lMr^^  aaU  h»¥»k«  to  the  authors  and  proprietors  of  such  copies, 
^M^.^^^h^  iiii>«  tlMisr^a  aiMiitMMHl.  and  extending  the  benefits  thereof  to  the 
av1«^4^^M^«^^^  <^cravia;:  in  I  etehiiii^,  historical  and  other  prints." 

JR<^K  UUVKj  Citrk  of  the  Uistrid  of  Vermont. 

JKSSB  UOVK.  CUrk\ 
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PAttST. 

1  A  Papist  ivho  has  not  taken  the 
^^  oaths,  &c.  (under  an  incapacity 
lo  hold  ooder  stat.  1 1  &  12  W,  3,)  may 
devise  lands  to  a  protestant.  Mallom 
d,  Jtforsft  V.  Bringloe.  Willes^  75. 
He  may  sell  to  a  protestaiit,  by  statute 
3  O.  1,  e  18.     Ibid. 

Be  may  devise  for  payment  of  his 
debts  to  protestant.    ibid. 

And  may  chancre  lands  by  a  bond?  &c. 
SewJbk,    Ibid. 

A  protestant  may  devise  lands  to  be 
sold  for  payment  of  his  debts  to  pa- 
pists.    82.    Ibid.  n.  a. 

New  oaths  to  be  taken  by  papists  by 
statute  18  G.  3,  c.  60;  aud  31  6. 3, 
32  Ibid.  78,  n. 

2  The  wife  and  eteeutrix  of  a  popish 
recusant  ennviet  cannot  prove  his 
will.  Thei  Huem  v.  Bide.  3  SaVc. 
133. 

t  Upon  fi  plea  (hat  plaintiff  is  a;  po- 
pish recusant  convict,  the  defendant 
nust  shew,  that  he  did  not  render 
himself  before,  oV  at  the  next  ses- 
sions after  the  proclamation,  and 
produce  in  court  the  record  of  con- 
viction. Moore  v.  BesdelL  1  X. 
Saym,  2^. 

4  Of  the  effect  and  consequence  of  a 
forcig:n  education  in  a  popish  semi- 
nary. Thomby  v.  Fleetwood  and 
Mnciher.     i  JStr.  818. 

VOL,  III.  i 


8  A  conviction  is  not  neeesiriBLry  (o 
prevent  the  devise  of  lands  by  a  pa- 
pist in  Ireland.  Rice  v.  Odtjield* 
2  8tr.  1090. 

d  One  seized  of  a  feal  estate,  be- 
queaths several  pecuniary  lejgacies^ 
and,  as  to  some,  directs  they  shall 
be  paid  to  the  full,  whatever  else^ 
debts  excepted,  fall  short ;  and  then 
says,  '^  in  order  t(S  rabe  money  for 
these  payments,  my  estate  of  JK» 
must  bie  sold  as  soon  as  convenient* 
}y  may  be  after  niy  decease.  To» 
this  end,  I  do  appoint  and  empower 
C.  and  D.  whom  I  make  my  execu- 
tors, to  sell,  let,  or  set  to  sale,  both 
my  estates  of  B.  and  E.^  Held, 
that  a  popish  creditot*  was  entitled 
to  his  debt  out  of  the  money  arising 
by  sale  of  the  testatrix's  real  estate^ 
according  to  the  appointment  of  tho 
will.   Foone  r.  Blunt.'  2€birp.  464. 

The  laws  against  papisCs  are  not  to 
be  extended  by  inference  b^eyond 
what  the  reasons  that  ^ave  rise  t» 
them  require.-    Ibid. 

VTliere  lands  are  devised  to  trusteed 
to  be  sold  for  payment  of  particular 
sums  to  certain  pekvons,  some  of 
whom  are  papists,  the  statute  12 
W.  8,  c.  4,  does  not  prevent  such 
papists  from  taking  the  said  lega- 
cies.   Ibid. 

A  popish  creditor  cannot- take  a  lease 
for  years ;  hut  he  may  have  a  claim 
lipon  stieh  lease,  as  assets.    Ibid. 


PARDON. 


PARDON. 


PARENT  AND  CHILD. 


1  Curia  de  banco  nostrOy  ivlien  the 
kiiigf  speaks  sigoifies  the  king's 
liencli.  The  King  v.  Leonard.  1 
Sir.  302, 

2  Pardon  pleaded  in  forma  pauperis. 
The  King  v.  Morgan.    2  Sir.  1 2 14. 

8  Pardon  for  murder,  not  to  be  al- 
lowed without  writ  of  allowance 
certifying  sureties  taken  for  the 
peace.  The  King  v.  Parsons.  2 
SaUc.  498. 

The  king,  may  pardon  murder  bj  ex- 
press words.    Ibid,  and  3  SaUc.  265. 

4i  Fine  pardoned  by  general  pardon, 
but  abatement  of  a  nuisance  not  ex- 
cused. The  King  and  ^ueen  v. 
irUcoaf.    2  Salk.  408. 

6  If  a  man  is  attainted  of  felony  and 
pardoned  on  condition  of  transport- 
ing himself  within  a  limited  time, 
his  creditors  shall  not  be  permitted 
to  chance  him  with  civil  actions. 
Foxworihy^s  Case.  2  L.  Raijm.  848. 
2  SaUc.  dOO. 

6  A  pardon  makes  an  infamous  per- 
son a  competent  witness.  1  Salk.  0S9. 

It  is  the  infamy  of  the  crime,  not  of 
the  punishment,  which  takes  away 
a  man's  testimony;  pardon  may 
cure  a  criminal,  not  a  civil  disabil- 
ity.    Bex  V.  Crosby.     1  L.  Rdym. 

89. 

7  Assitrng  in  running  goods,  not  par- 
doned by  the  statute  18  O.  2.  The 
King  v.*  GiUieH.    1  Wils.  97. 

8  There  arc  three  ways  by  which 
accompiieefl  obtain  a  right  to  a  par- 
don, 1ft,  By  a|jprovement5  2d4y, 
By  coming  within  the  statutes  iO 
lUid  i  i  W.  3,  c.  20,  s.  0,  and  B  Mne^ 
C,  31,  ••  4.  3dly,  By  being  entitled 
III  it  by  the  royal  proclamation. 
/Irx  V.  Jiudd.    1  Cowp.  831. 

An  acfomtilicc,  though  not  within  any 
of  thn  fhrre  foregoing  eases,  may,  if 
admitted  a  witness  under  the  prac- 
tlri<  itllow(*d«if  he  behaves  fairly  and 
div«lo%(*M  thf)  whole  truth,  obtain  a 
MM'oiniiiHMlation  to  mercy;  but  it 
i(«t«  upon  bin  being  a  person  pro- 
lit' ily  within  the  Uinge^  aod  upon 


his  own  behaviour  in  fully  comply'" 
ing  with  the  requisite  conditions* 
Ibid. 

A  justice  of  peace  has  no  authority  to 
select  whom  he  pleases,  and  to  tell 
such  offender  he  shall  be  a  witness. 
Ibid. 

0    Pardon  by  sign-manual,  how  to  b^ 
worded  and  made  use  of.       Th€ 
King  V.  Beaton,    i  Black.  479. 
See  Witness  I. 

10  •^.  having  been  convicted  of  forge- 
ry, was  sentenced  to  the  state  pri- 
son for  life.  He  was  afterwards 
pardoned  by  the  governor.  The 
pardon  contained  a  proviso,  that  it 
was  not  to  be  construed  so  as  to  re- 
lieve A.  from  the  legal  disabilities 
arising  from  his  conviction  and  sen- 
tence, &c.  but  only  from  the  impri- 
sonment. He  was,  afterwards,  of- 
fered as  a  witness  for  the  people, 
on  a  trial  for  an  indictment,  ami 
admitted  to  testify,  although  object- 
ed to  as  incompetent.  It  was  held 
that  the  proviso  in  the  pardon  be- 
ing incongruous,  and  repugnant  tu 
the  pardon  itself,  ought  to  he  reject- 
ed, and  that  the  witness  was  compe- 
tent. 'The  People  v.  Pease^  in  error. 
3  Johns  Cases,  333. 


PARENT  AND  CHILD. 

i  If  the  father  appears  improper  fo 
have  the  custody  of  the  child,  and 
the  child  be  of  too  tender  years  to 
choose  for  itself,  the  power  of  the 
court  of  K.  B.  is .  discretionary  lu 
assigning  the  custody  of  the  child. 
Blisset^s  Case.    Lofft]  748. 

Ulie  power  of  the  parent  is  subordi- 
nate to  the  pow  er  and  authority  of 
the  state  in  education  of  the  child, 
as  in  other  respects.     Ibid. 

2  A  minor,  whose  father  is  dead, 
and  his  mother  afterwards  married, 
is  entitled  to  his  earnings  iu  the 
service  of  a  third  person ;  the  fa- 
ther in  law  may  have  an  action  on 
an  implied  assumpsit  for  necessaries ^ 
but  cannot  claim  bis  earnings  an:ainst 
the  minor's  cossenL  Fretow  Br9wn 
4  JUass*  675. 


PARISH. 


Witatever  i%litft  or  duties  may  belong 
to  the  mother,  as  guardian  by  na- 
tare^  they  do  not  devolve  on  Iier 
%iibamL    Ibid^ 


PARISH. 

I  Evidenee  of  a  reputed  parish  with* 
Jn  43  Elix.  is  that  there  be  parochial 
efaapel,  ehapel- wardens,  aud  sacra- 
ments at  the  time  of  ihe  statute. 
lludd  V,  Morton.    2  Salfc.  601. 

S  Parish  records  may  be  coutradicted 
and  disproved  by  parol  evidence. 
1  JUass.  ISl. 

3  Parishes  have  no  authority  to 
!^ant  monies  except  for  settling 
ministers,  building  houses  of  public 
worsbip)  and  for  purposes  incident 
to  those  objects.     1  Jfotf.  181. 

i  TFhen  a  town  is  incorporated  with 
boandaries  eo-ineident  with  those 
of  a  parish;  antecedently  part  of  a 
town,  the  parish  is  not  thereby  a- 
bolished.  pUlingfiam  v.  Snow  et  at, 
3  MoLSS.  276. 

5  Persons  assessed  for  the  support  of 
public  worship  in  a  parish,  who  have 
a  right  to  have  their  monies  paid  o- 
ver  to  a  minister  other  than  the  min- 
uter of  the  parish,  must  notify  the 
parish  of  their  desire  to  have  their 
monies  so  paid  over,  and  the  minis- 
ter must  deniaod  the  monies,  within 
a  reasonable  time  after  the  assess- 
ment is  made ;  and  a  year  from  mak- 
ias:  sueh  assessment  m  a  reasonable 
time;  but  iu  particular  cases  the 
time  may  be  extended.  Montague  v. 
The  first  Parish  in  Dedhctnuj  4 
Mass.  269. 

A  person  leaving  the  society  in  which 
Ihe  parish  worship,  and  honestly 
and  in  good  faith  joining  one  of  an- 
other religious  denomination,  is  en- 
titled to  have  his  monies  paid  over 
to  the  teaeher,on  whose  instructions 
he  attends,  although  he  may  have 
no  conscientious  scruples  on  the 
subject.     Ibid. 

0  The  legislature  may,  consistently 
with  the  third  article  of  the  declar- 
ation of  rights,  and  with  the  statute 
of  1799,  c.  87,  set  oft'  a  member  of 


any  religions  incorporation  tto  ano« 
Iher  religions  incorporation,  wheth* 
er  of  the  same  or  a  different  denom* 
ination.  Thaxter  v.  Jones  et  al.  4^ 
J^Hass.  070. 

7  Where  a  parish  is  by  the  legisla* 
lure  enacted  into  a  town,  the  parish 
is  not  of  coursie  extinguished.  DU* 
lingham  y.  Snow  et  aL   B  Mass.  54i7. 

8  Where  such  a  town  is  sued  for 
property  claimed  by  it  in  right  of 
the  parish,  the  parish  onsht  to  de- 
fray the  expences  of  the  defence  of 
such  suit,  and  may  assess  the  a* 
mount  thereof  as  a  parish  tax.    lb. 

9  Where  one  was,  with  his  poll  and 
estate,  by  a  private  staiute  set  oft* 
from  the  town  of  •^.  to  a  parish  in 
jB.  forever  thereafter  to  be  consider- 
ed as  belonging  to  the  said  parish, 
there  to  do  duty  and  enjoy  parish 
privileges,  it  was  held  that  a  per- 
ion  ai'terwards  living  on  the  same 
estate  was  a  member  of  the  parish 
in  B.  and  eligible  as  an  assessor 
thereof  ^  although  as  to  municipal 
rights  and  duties  he  continued  an 
inhabitant  of  ^.  Colbum  v.  EUia 
et  al.    7  Mass.  89, 

10  A  poll  parish  is  within  the  statute 
of  1786,  e.  10,  s.  ff,  which  provides 
that  the  remaining  part  of  a  town, 
from  which  a  parish  is  taken,  shall 
constitute  the  first  parish.  Minot 
y.  Curtis  et  aL    7  Mass.  44*  !• 

A  parish  may  be  known  by  several 
names.    Ibid. 

11  A  minister  of  a  town  or  parish, 
seized  of  lands  in  right  of  the  town 
or  parish,  as  parsonage  lands,  &c* 
is  for  that  purpose  a  sole  corpora- 
tion, and  holds  the  same  to  him  and 
his  successors.  First  Parish  in 
Brunswick  v.  Dunning  et  al.  7 
Mass.  449. 

In  ease  of  a  vacancy  of  the  oftice  of 
minister,  the  town  or  parish  is  enti- 
tled to  the  custody  of  the  lands,  and 
may  enter  and  take  the  profits,  un- 
til there  be  a  successor.    Ibid. 

Every  town  is  considered  to  be  a  par- 
ish, until  a  separate  pariah  be  for  ru- 
ed, when  the  inhabitants  and  ter- 
Titory  not  included  in  the  separalo. 


PARISH  CLERK.       PARLIAMENT,  &c. 


parith  ftrm  the  icit  parish;  and 
the  minister  of  such  first  parish  by 
law  holds,  to  htm  and  his  success* 
orsy  all  the  estates  and  rights,  which 
he  held  as  tninister  of  the  town  bfSf 
fore  the  separation.    JHd. 


PARISH  CLERK. 

It  seems  the  appointment  of  a  parish 
clerk  needs  not  to  be  iu  writing. 
Mon.    Loffl,  4!&4!. 


PARISH  RATES. 

fl,  only  occupying  lands  in  a  parish  i^ 
taxable  to  a  rate  for  bells.  Wood* 
trard  v.  JVbkqteace.    l  Salk.  154. 


PARLIAMENT,  AND  PRIVI- 
LEGE OF,  &c. 

1  A  member  of  parliament  discharg- 
ed without  bail,  being  committed 
for  writing  a  seditious  libel,  by  vir- 
tue of  a  warrant  from  the  secretary 
of  state.  The  King  v.  Wilkes^  Esq. 
Member  of  Farliamentfor  Jylesbury. 
2  WUs.  151. 

:d  Peers  may  be  sued  in  the  king's 
bench  by  original  bill.  ^Gosling  v. 
Lord  freymouth.    Cknvp,  844. 

s  No  privilege  to  servants  of  ambas- 
sadors, unless  bona  fide  menial  and 
domestic  servants.  PoUier  v.  CrO' 
za.    1  Black.  ^^. 

4  A  peer  by  patent,  who  is  arrested 
by  his  christian  and  surname  as  a 
commoner,  shall  not  be  discharged 
on  common  bail  if  he  has  never 
sat  in  parliament.  Lord  Banhuryh 
Case.  2  L.  Haym.  1247.  2  Salk. 
612. 

9  English  seeretanr  to  a  foreign  min- 
ister privileged,  though  formerly  a 
trader,  and  now  under  very  suspi- 
cious eireumstanees.  Triquet  t. 
Bath.    1  Black.  47i. 

0  No  peer,  or  lord  of  parliament, 
hath  privilege  against  beiQigcom- 
pellfd  hy  process  in  the  courts  of 


WestwitiMter-Hellyttk  pay  obedience 
to  %  writ  of  haJb.  carp,  directed  to 
him.  Bex  v.  jSan  JPWrcrs.  i 
Burr.  681. 

7  Where  a  p^er  is  to  answer  to  a 
bill,  his  aqswer  put  iq  upon  his  hon- 
or is  sufficient ;  but  where  a  peer  is 
to  answer  interrogatories,  to  make 
an  affidavit,  or  to  be  examined  as 
witness,  he  must  be  upon  his  oath. 
Meers  v.  Stourtorif  in  chancery.  2 
Salk.SiZ. 

8  Members  of  parliament  may  bo 
sued  in  C.  P.  by  bill.  DawkinSf 
privilege  off  v.  Burridge*  2  Str.  734. 

9  Members  of  parliament  have  pri« 
vilege  of  return  after  its  dissolution ; 
they  may  be  discharged  on  motion 
without  filine  comiiion  bail.  HoUi- 
day  and  anoSier  y.  Colond  Pitt,  i 
8tr.  985. 

10  The  check  polls  as  well  as  the  o-^ 
riginal  book,  must  be  lodged  with 
the  clerk  of  the  peace.  Tne  King 
y.  Davis.    2  Str.  1048. 

a  An  attorney,  though  servant  to  a 
peer,  has  no  privilege  of  parliament 
.    Wiclcham  v.  Hobart.    2  S^.  1060. 

12  Powers  derogatory  to  private  pro-* 
perty,  though,  by  act  of  parliament, 
by  one's  own  representatives,  to  be 
very  strictly  construed^  and  not  ex- 
tended.   .Aiionymoiis.    Lqjft^  488. 

13  The  king's  bench  cannot  discharge 
a  man  eommitted  npon  %  warrant 
from  the  speaker  of  the  house  of 
commons  for  a  breach  of  privilege. 
The  (fueen  v.  Paty  et  Mios.  2  L. 
jRaym.  1105.    2  Salkeldy  508. 

14  Member  of  parliament  may  be 
sued  in  the  eommon  pleas  by  bill. 
Dawson  v.  Burridge.  2  L.  Itaym. 
1442.    6tr.  734. 

15  Where  the  majority  present  at  an 
election  do  not  vote  at  all,  the  elec- 
tion made  by  those  who  do  vote  is 
good.  Oldknow  y.  Waintcrighi; 
or  Bejc  v.  Foxcroft.  2  Burr.  10 1 7. 
1  Black.  229y  S.  G. 

16  No  man  can  demand  a  duty  with- 
out an  act  of  parliament.  Smithes 
Case.    Lofft^  753. 

17  Parliament  sat  on  a  Sunday^  Octo- 
ber the  26th  1760,  on  the  demise  of 
the  king.    1  Black.  499. 


PARUAMEirr,  &e. 

IB  Member  of  parliament  privileged, 
wad  must  be  proeeeded  against  bj 
s^qoestratioa.    Anon.    Lafft^  156. 

)9  PnTil^ie  of  a  party  or  witness  at- 
tending process,  in  going,  eontinu- 
iBg,  and  returning;  and  this  pro* 
teeiioB  afforded  a  ladj  brought  up 
by  habeas  corpus  against  her  bus* 
band.    Jhum.    Lcfftj  ^34*. 

«<30  The  eourt  of  C.  P.  eannot  bail  or 
diseharge  a  prisoner  committed  by 
M  arrant  of  the  speaker  of  the  house 
of  commons,  for  a  breach  of  piiri- 
Jes:e  of  that  house  expressed  in  The 
inr arrant,  during  the  session.  2  Mi 
Case  of  Brass  Crashy^  Esq.  Lord 
Miyor  of  LondpfL    8  ivils.  188. 

91  Privilege  of  peerage  will  be  notic- 
ed without  pleading.  Hunter  y. 
lard  Delorumt*    L^,  49. 


PARSONAGE. 

|.  Parsonage  lands  are  holden  by  the 
ininister  in  right  of  his  parish ;  and 
in  ease  of  his  death,  &e.  whereby  a 
vacancy  is  erealed,  the  lands  are  in 
obeyance  nntil  there  be  a  successor- 
^Jaass.  500. 

The  parish  is  entitled  to  the  profits 
during  the  vacancy.    Ihid. 

If  the  minister  alien  with  the  assent 
of  Uie  parish,  it  shall  bind  his  suc- 
cessor ;  if,  without  such  assent,  it 
will  be  valid  during  his  incumben- 
cy; and  his  successor  may  enter 
without  action,  or  he  may  bring  his 
writ  of  entry  dne  assensu  parochuB^ 
eonnting  on  the  seizin  of  his  predcf 
eessor  within  fifty  vears.    Ibid. 

2  A  minister  may  also  have  his  writ 
of  right  on  his  own  seizin  within 
thirty  years,  or  on  the  seizin  of  his 
predecessor  within  sixty  years. 

An  alienation  by  the  parish  is  void. 

im. 


PAR'nCULARS  OP  PLAIN- 
TIFF'S DEMAND. 

i    If  a  bill  of  particulars  state  the 
plaiutifiTs  demand  to  be  for  goods 


PARSONAGE.  5 

sold  and  delivered  to  the  defendant, 
no  evidence  can  be  reeeiTcd  of  goods 
sold  by  the  defendant  as  agent  for 
the  plaintiflf.  Holland  v.  Hopkins. 
2  Bos.  4*  PuH  2^. 

9  If  a  plaintiff,  by  his  bill  of  particu** 
lars,  confine  his  demand  to  one  count 
of  his  declaration,  and  defendant 
pay  money  into  court  generally,  the 
plaintiff  is  not  at  lil^rty  to  apply 
the  money  so  paid  into  any  of  those 
counts  on  which  he  is  precluded 
from  giving  evidence  by  his  bill  of 
partieulars.    JfruL 

8  An  order  for  a  bill  of  particulars 
does  not  suspend  the  time  for  plead* 
iag,  and  therefore  plaintiff  may  sign 
jodgment  immediately  after  deliver- 
ing the  particular,  if  the  time  for 
pleading  be  then  out  Hifferman  v. 
LangeUe.    2  Bos.  ^  PuU.  863. 

4  In  an  action  of  assumpsit  for  non« 
performance  of  a  contract  for  the 
sale  of  a  house,  with  counts  to  re- 
cover baek  the  deposit,  the  plaintiff 
having  in  his  first  count  alleged 
that  the  defendant,  who  was  to 
make  a  good  title,  had  delivered  au 
abstract  which  was  ^insufficient, 
defective,  and  objectionable,^'  the 
court  obliged  the  plaintiff  to  give  a 
particular  of  all  objections  to  the 
abstract  arising  upon  matters  of 
fiict.  CoUett  V.  Thompson.  8  JBos. 
S[  Pull  2f6. 


PARTITION. 

1  No  partition  of  land  can  be  made 
without  deed  since  the  stat.  29  C.  2, 
Johnson  v.  Wilson.     Wilhs,  208. 

2  Proceedings  on  a  writ  of  partition 
on  default  of  the  tenant.  HaUon  v. 
Earl  of  Tkanet.     2  Black.  llSf, 

1159. 

8  Upon  the  death  of  the  respondant 
named  in  a  petition  for  partition,  his 
heirs  cannot  be  admitted  to  defend, 
and  the  petition  abates.  2  Mass.  470. 

4  In  the  division  of  the  estate  of  an 
intestate  the  distributors  are  not  o» 
blip;ed  to  divide  and  set  out  the 
whole  estatQ  in  severalty,  i  Mass* 
8^3. 


PARTITION. 


B  Upon  a  petition  for  partition,  and 
public  notice  pursuant  to  the  stat- 
ute,  the  right  of  possession  of  one 
claiming  to  hold  in  severalty,  part 
of  the  land  described  in  the  petition, 
and  of  which  partition  is  prayed 
for,  is  bound  by  the  judgment  for 
parlitiun.    2  Mass.  46:2. 

6  If  upon  a  petition  for  a  partition, 
the  parties  agree  to  certain  commis- 
sioners to  make  the  partition,  there 
is  no  need  of  a  judgment  quod  par* 
tUiofiat.  Sipiionds  v.  Kimball,  3 
Mass.  299. 

The  commissioners  need  only  assign 
the  petitioner's  purparty.    Ibid, 

If  they  return  that  the^  have  been  du- 
ly sworn,  it  is  sufiicient,  without 
other  evidence  of  the  fact.     Ibid, 

No  costs  are  given  upon  a  petition  for 
partition,  except  where  an  issue  is 
joined  and  tried.     Ibid, 

V  A  petition  for  a  partition  ought 
not  to  include  lands  lying  in  dif^r- 
ent  counties.  Exparte  Bonner.  4 
Mass,  122. 

8  Since  the  statute  of  frauds,  parti- 
tion by  parol  is  void ;  and  the  lavir 
will  not  presume  a  deed  of  partition 
to  have  been  made  by  tenants  in 
common,  merely  from  their  several 
possessions.  Porter  v.  Perkins^  et 
aU    S  Mass.  233. 

9  When  partition  is  prayed  of  an 
extensive  territory,  the  court  pre- 
scribes such  public  notice,  as  will 
inform  all  the  inhabitants  of  the  pen- 
dency of  the  application .  Vaughan 
et  al,  V.  JVb6fe.    6  Mass,  262. 

10  A  petition  for  a  partition  lies  only 
for  one  who  has  ttie  seizin  in  fact 
of  the  premises.  Banner  et  al.  v. 
Proprietors  of  the  Ejsnnebeck  Pur* 
chase.    7  Mass.  475. 

i  1  Where  lands  lying  on  each  side  of 
a  river  were  owned  by  tenants  in 
common,  who  made  partition  of  the 
same  by  assigning  the  land  on  one 
side  of  the  river  to  one,  and  that  on 
the  other  side  to  another;  it  was 
held  that  the  two  traets  were  to  be 
I'onsidered  as  separated  by  the 
1*1  read  op  central  line  of  the  river. 
lu:^:^  V.  King.    7  Mas^.  496, 


12  A  petition  for  partitioo  doesnst 
lie  where  the  applicants  hold  the 
whole  of  the  land,  of  which  parti- 
tion is  prayed.  Swett  et  al.  t.  Bus^ 
sey  et  at.    7  Mass,  503. 

18  The  general  guardian  appointed 
by  the  surrogate  is  not  sutlicient), 
but  a  guardian  for  the  infants  must 
be  appointed  by  the  court  under  the 
act.  In  the  matter  of  Stratton  arid 
others.    1  Johns.  Rep,  509. 

14  The  petition  of  the  plaintiffs,  af- 
ter setting  forth  their  rights,  stated 
^^  that  F.  one  of  the  delendants,  was 
seized  of  a  moiety  of  the  premises, 
subject  to  two  mortgages  in  fee,  to 
Ji.  and  C.y  and  to  P.  the  other  de- 
fendant." F.  and  P.  pleaded  in 
bar,  that  before  the  presenting  of 
the  petition  of  the  plaintiffs,*^,  and 
C.  assigned  their  mortgage  (o  P. : 
•i,  and  C*  pleaded  non  ienent  insimul^ 
the  plaintifls  replied,  confessing  all 
the  fact*  in  the  pleas,  and  praying 
judgment.  The  plaintifls  then  gave 
notice  of  a  motion  for  judgment  on 
the  pleadings.  The  defendant,  af- 
terwards, put  in  a  general  demurrer 
to  the  replicatioq  ;  but  on  the  mo- 
tion of  the  plaintiffs,  the  court  gave 
judgment  on  the  pleadings,  as  pray*- 
ed  i!or  by  the  plaintiffs.  Murray  ^ 
others  v.  Fitzsimmons  ^*  others. .  2 
Johns.  Rep.  482. 

15  Wliere  a  partition  had  been  made 
by  the  proprietors  of  a  patent,  and 
a  survey  and  roan  of  the  patent 
made  for  them,  and  possession  was 
taken  by  the  several  proprietors  ac- 
cording to  such  survey,  it  v^as  held» 
that  after  the  lapse  of  forty  years, 
the  parties  were  concluded  front 
contesting  with  each  other,  the  cor- 
rectness of  the  actual  locations. 
Jackson  ex  dem.  Schuyler  8^  others^ 
V.  Vedder.    8  Johns,  nep,  8. 

16  A  partition  deed  operates  as  an 
estoppel  as  to  the  parties  and  all 
claiming  under  them ;  so,  that 
where  a  partition  was  made  in  1747, 
and  possession  taken  by  the  parties 
according  to  the  survey  and  map, 
then  ma<ie|  it  was  held  conclusive, 
though  by  a  second  survey,  in  1301» 
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it  ^as  fbaiid  that  tbere  iias  a  mis- 
take in  the  first  sarvey,  on  which 
the  partition  was  founded.    Jackson 
ex  aenu  Ostrander  v.  Basbrouck,    3 
Johns.  Rep.  331. 
i7  Where  one  of  several  tenants  in 
coinnioo,  had^ aliened  his  share,  and 
the  plaintiff  in  partition  proceeded, 
as  if  no  sneh  alienatitfn  had  been 
made*  bj  giving  notice  to  the  ori- 
ginal eotenant,  without  taking  no- 
tice of  his  grantee,  the  judgment  in 
partition    was    held    to    be    void. 
Jackson  ex  dem.  JrUeU  S^  Wife  v. 
Brown.    3  Jofins.  Rep.  456. 
19  A  parol  partition  of  land,  carried 
into  effect,  by  possession  taken  by 
each  party  of  his  respective  share, 
aeeordin^  to  the  partition,  will  be 
v;xLid  and  binding  on  the  parties. 
Jackson  es  dein.  Duncan  ami  oOm^s^ 
V.  Harder.    4  Johns.  Rep.  202. 
19  ./i.  died   seized  of  lands,  and  the 
heirs  proci5eded  to  obtaiif  partition 
of  tlieili,  under  the  act ;   and  the 
widow  of  J3.  not  appearing,  judg- 
ment passed  against  her  by  clefault ; 
and  in  the  judgment  of  partition  en- 
tered thereon,  reasonable  dower  was 
assigned  and  adjudged  to  her,  out 
of  the  lands  of  her  husband,  and  she 
w  as  adjudged  to  pay  80  dollars  and 
90  cents  for  her  proportion  of  the 
expences  of  the  partition  ;    and  the 
heirs,  afterwards,  issued  a  fieri  fa- 
cios,  aud  sold  the  dower  of  the  wid« 
•w,  at  auction,  to  pay  (he  costs  so 
adjudged  ;  it  was  held,  that  the  pro- 
iseedings  under  the  partition,  were 
liuU  and  void,  as  against  (he  wid- 
ow^s  claim  of  dower;    that  she  was 
not  a  tenant,  nor  did  her  rights 
r4)me  within  the  purview  of  the  act 
f«r  the  partition  of  lands  ;  and  that 
she  was  not  bound  to  appear,  nor 
eoald  her  rights  be  affected  by  the 
judgment,    nradsbxtw  v.  Callaghan. 
5  Johns.  Rep.  80. 
^  In  a  petition  for  a  paKiiion,  under 
the  statute,  h  is  not  necessary  to 
set  forth  the  rights  and  titles  of  the 
several  lenanls  at  large ;    nor  is  it 
necessary  to  allege  the  seizin  of  the 
ancestor  or  person  from  whom  the 


patsies  derive  title ;  but  it  is  suffi- 
cient to  state,  in  general  terms,  that 
each  tenant  was  seized  of  his  part 
or  share  in  fee,  or  as  the  case  may 
be,  whether  such  seizin  be  acquired 
by  descent  or  purchase.  Braashaw 
v.  CaUaghan  and  Wife.  8  Johns. 
Rep.  658. 

SI  A  tenant  in  common  of  the  inher- 
itance, may  maintain  partition,  not* 
withstanding  a  particular  estate  n 
outstanding.  And  where  a  parti- 
tion was  made  among  several  heirs, 
assigning  to  each  his  portion  of 
lands,  by  metes  and  bounds,  but  ex- 
cepting from  each  portion  one  third 
thereof,  as  the  dower  uf  the  widow 
of  the  ancestor,  it  was  held  valid. 
Ibid. 

^2  The  statute  relative  to  partition 
docs  not  extend  to  a  tenant  in.  dow- 
er ;  but  the  estate  may  nevertheless, 
be  divided  among  the  other  tenants  ; 
and  a  partition  so  made  is  good, 
though  the  dower  of  the  widow  is 
excepted  and  left  undivided.    Ibid. 

A  widow's  dower,  not  being  within 
the  purview  of  the  act,  her  rights 
cannot  be  effected,  by  the  partition^, 
nor  is  she  liable  for  any  part  of  the 
costs  and  expenses  of  making  the 
partition.     Ibid. 

2S  It  would  be  well  for  the  party 
praying  for  a  partition  of  an  intes- 
tate's real  estate,  to  be  particulai* 
in  the  names  of  the  persons  entitled 
to  shares,  and  of  the  purparty  of 
each  ;  but  the  court  would  not  re- 
verse an  inquest  for  omitting  this. 
1  DalUts,  S52. 

24  The  decree  of  the  orphan^s  court 
was  reversed,  because  in  partition 
of  an  intestate's  estate,  no  provis- 
ion was  made  for  a  tenant  by  the 
curtesy  of  his  wife's  share.  1  AxZ- 
las^  353. 

25  The  practice  in  the  orphan^s  court 
has  been  to  direct  the  same  inquest 
which  is  appointed  to  make  a  par- 
tition of  real  estate,  if  that  cannot 
be  done  without  prejudicing  the 
whole,  (hen  to  make  the  valuation. 
1  Dallas^  354. 

^6  Where  a  recovery  in  partition  is 
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no  bar  to  an  aetion  of  dower,  in 
that  moiety  of  the  premises,  which 
is  assigned  to  the  tenant.  1  DaUaSy 
418. 

S7  Whether  tenant  by  the  curtesy  is 
entitled  to  a  writ  of  partition  ^a- 
gainst  tenants  in  common  seized  of 
estates  for  life,  or  in  fee.  2  Dallasj 
2g7. 

8S  Whether  tenant  by  the  oartesy  can 
maintain  a  writ  of  partition.  2  Dal' 
fas,  207. 

29  Objections  to  the  fec^ularity  of  pro- 
ceedings on  a  writ  of  partition*  4 
Dallas^  67. 


PARTNERS, 

1  If  one  of  two  partners  commit  a  SO'^ 
cret  act  of  bankroptcy,  the  other 
partner  may,  for  a  valuable  consid- 
eration, and  without  |Vand,  dispose 
of  the  partnership  effects  ;  and 
though  he  himselr  afterwards  be- 
come bankrupt,  the  assignees  under 
a  joint  commission  cannot  maintain 
troyer  against  the  bona  fide  yendee 
against  the  partnership  effects.  Fox 
v.  Hanhurif.    2  Cowp.  440. 

If  partners  dissolve  their  partnership; 
persons  who  deal  with  either,  with- 
out notice  of  such  dissolution,  haye 
a  right  against  both.    lind. 

The  assignees  under  a  commission  of 
bankruptcy  against  one  partner,  can 
only  be  tenants  in  common  of  an  un-> 
diyided  moiety,  subject  to  all  the 
rights  of  the  other  partner.     Ibid. 

3  Every  partner  is  liable  jointly  and 
severally.    Jnon.    Lnfftj  82. 

3  If,  on  an  execution  against  one  of 
two  partners,  the  partnership  effects 
are  taken  and  sold ;  the  court  will 
order  the  sheriff  to  pay  over  to  the 
other  a  share  of  the  produce  pro- 
portioned to  his  share  in  the  part- 
nership effects,  to  be  ascertained  by 
the  ma^r.    EddU  v.  Ehvidson,   2 

Doug.  650. 

4  To  make  a  person  liable  as  a  part- 
ner, there  must  either  be  a  contract 
between  him  and  the  ostensible  per- 


son to  share  in  the  profit  and 


fier- 
oss, 


or  be  must  have  permitted  the 
other  to  make  u^e  of  his  credit,  and 
to  hold  him  out  as  one  jointly  an- 
swerable. Hoart  v.  Dawes,  i  DouS' 
871. 

5  Wh^re  the  plaintiff  goes  upon  thd 
credit  of  both  partners,  the  act  of 
one  is  eyidenee  against  the  other 

unless  he  shews  a  disclaimer.  ^ 

V.  Layfield  and  another.  1  Salk. 
291. 

6  Two  partners  ;  execution  against 
one,  sheriff'  must  seize  all  the  goods, 
and  sell  an  andiyided  moiety.  Hey- 
don  v.  Heydon.    i  SaUc.  892. 

7  The  survivor  of  two  joint  mer- 
chants may  sue  on  the  partnership 
account  without  th^  personal  repre- 
sentative of  deceased  partner.  MuT" 
tin  V.  Crompe.  1  L,  Raym.  310. 
8alk.  41^4. 

8  Money  lent  to  a  trader  by  a  partner 
who  retires  from  business  at  legal 
interest,  with  an  additional  annuity 
for  a  certain  term  of  years,  is  not  a 
continuance  of  the  partnership* 
Grace  v.  Smiih,    2  Black,  998. 

9  td.  and  B.  agree,  on  breaking  up 
partnership,  that  the  joint  bonds 
shall  be  paid  by  d.  to  whom  an  al- 
lowance is  made  for  the  purpose. 
jET.  an  obligee  of  such  bond,  know-* 
ing  of  this,  agrees  with  j9.  that  the 
bond  shall  bear  an  increase  of  1  per 
cent,  interest.  Many  years  after, 
•d.  having  failed,  //.  brings  his  bill 
against  the  exeentor  of  B.  to  eom- 
pel  him  to  redeem  the  bond.  And 
held  that  he  shall  recover.  Heath 
V.  Fercival.  In  Cfiancery.  i  Str. 
403. 

10  Surety  for  the  service  of  J.  8.  sole 
trader,  does  not  extend  to  a  snhse- 
quent  partnership.  Wright  v.  Bos' 
ml.    2  Black.  934. 

1 1  Upon  an  execution  against  one  of 
several  partners,  the  share  only  of 
him  against  whom  the  execution  is- 
sued can  be  sold.  Jockey  v.  Butler^ 
2  L.  Raym^  871.     ' 

12  •Assumpsit  for  partnership  debts 
may  be  brought  against  one  pinrtner 
only  ;  and  unless  he  pleads  in  a- 
batement,  he  shall  be  afrcr^rard9 
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i0uiidti.  Sicev.SkuU.  JbboUy. 
8mSh.  2  Black.  690, 947.  5  Burr. 
36ii. 

!i  Am  and  Isdac  8coU  were  partners ; 
haac  on  the  27th  Mareli  abseoaded ; 
on  the  2Sth  he  geot  to  RoUestonj  a 
creditor  of  the  partnerakipy  a  letter 
from  DoveTf  hiclosing'a  bill  of  par* 
eels  dated  the  23d  of  Mareh^  of  se- 
Ten  hags  of  eochineal,  as  tiRolleston 
had  purchased  them  of  .^nn  aud /- 
SBtfc  8eM  (whidh  was  not  at  all 
tnie,)  iQformitfg  him  ^^  that  he  had 
deposited  them  at  a  pablio  ware- 
house in  RMeston^s  name  and  for 
his  use ;"  (whieh  he  had  done  on 
the  26tfa,  and  they  were  so  booked ; 
hot  BoUesian  did  not  kno^  it.)  On 
the  ZOih^Bdtestan  went  to  the  Ware- 
house,  found  them  Ihere^  sold  them, 
and  applied  the  produce  to  hcs  own 
Ase  in  part  of  payment  of  the  debt 
due  to  him  from  the  partnership. 
This  transaction  of  Isaac*s  is  frau- 
dulent and  void  \  and  shall  have  no 
effect  to  entitle  RoUestoh  either  to 
the  moiety  of  Isaac  or  the  moiely  of 
Am^  Hague  and  others  r.  Ballestan. 
4  Burr.  2174. 

l4  In  order  to  ckinstitute  a  partner- 
ship, a  c&mmunian  of  profit  and  lass 
between  t  he  parties  is  essential ;  and 
this  is  the  tftie  criterion  to  judges 
by,  where  the  question  18,  whether 
persons  are  partners  or  not  ?  1  i/. 
lilaek.  48,  48. 

i5  A.  having  neither  ndoney  nor  ere- 
dit,  offers  to  B.  that  if  he  will  order 
with  him  certain  goods  to  be  ship- 
ped upon  an  adventure ;  if  any  pro- 
fit should  arise  from  them,  B.  mould 
haw  half  for  his  troutie :  B.  hav- 
ing lent  hiis  credit  on  this  con- 
tract, and  ordered  the  goods  on 
their  joint  account,  whfch  were  f ur- 
Biished  aecordinslyy  and  afterwards 
paid  for  by  B.  alone :  held,  that  ho 
was  entitled  to  recover  back  such 
paymant  in  assumpsit  against  •A* 
who  had  not  accounted  to  him  for 
the  profitTf  such  contract  not  con- 
itittttinG*  a  partnership  as  between 
themselves,  out  only  an  agreement 
for  a  oompeasation  for  trouble  and 


credit;  though  M.  were  liable  as^^ 
partner  to  third  persons  creditors. 
Hesketh  y.  Btanchard  Sfd.    4  East^ 

144. 

16  Where  one  takes  a  moiety  of  tho 
profits  indefinitely,  he  shall,  by  op^ 
eralioti  of  law,  be  made  liable  for 
losses.    2  K  Black.  247. 

17  Where  J.,  B.  and  C.  had  entered 
into  an  agreement  to  purchase  goods 
in  the  name  of  A.  only,  and  to  take 
aliquot  shares  of  the  purchase,  but 
it  did  not  appear  that  they  were 
jointly  to  resell  the  goods ;  the  court 
of  C.  P.  {frUsori  J.  diss.)  held  that, 
on  failure  of  A.  the  ostensible  but'^ 
er,  B.  and  C.  were  not  answerabiO 
as  partners  with  him.  Coope  4"  ^* 
V.  Byre  Sf  aL    1  H.  Slack.  37. 

is  Ac^s  subsequent  to  the  time  of  de- 
livering goods  on  a  oontrai^t  may  be 
admitted  as  efvidence  16  shew  that 
the  goods  were  delivered  on  a  part- 
nership account,  if  it  were  doubtful 
at  the  time  of  the  eontract;  but  iS  it 
clearly  appear  that  no  partnership 
existed  at  the  time  of  the  contract^ 
no  subsequent  act  by  any' person 
who  may  afterwards  become  a  part- 
ner (not  even  an  acknowledgement 
that  he  is  liable,  or  his  ietceenting  a 
bill  of  exchange  drawn  on  them  at 
partners  for  the  very  goods)  will 
make  him  liable  in  an  action  foi' 
goods  sold  and  delivered  ;  though 
Ibe  will  be  liable  in  an  action  on  th» 
bill  of  exchange.  SavUle  v*  Eobert* 
son.    %Termnep.^20. 

19  A,  and  B^j  ship-agents  at  different 
ports,  enter  into  sin  agreement  to 
share  in  certain  proportions  the  pro- 
fits  of  their  respective  commissions, 
and  the  discount  on  tradesmen's 
bills  em'ployed  by  them  in  repairing 
the  ship*>  consigned  to  them,  &c.  By 
this  agreement  they  were  held  to 
become  liable  as  partners  to  all  per- 
sons with  whom  either*contractea  as 
such  agent :  though  the  as^reement 
provided,  that  neither  should  be  an- 
swerable for  the  acts  or  losses  of  thei 
other,  but  each  for  his  own.  fFaugh 
V.  Carver  Sf  d,    2  H.  Black.  2^5. 

20  Que  partner  cannot  bind  the  otbof 
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J  partners  by  dee4w  Harrison  r.  Rush' 
'orth.    7  Term  Rep,  207. 
dl  But  he  may  by  drawing  or  aeeejit- 
ing  bills  of  exchange.    7  Term  Bep, 

210. 

92  Two  (of  three)  partners  who  had 
contracted  a  debt  prior  to  the  ad- 
inission  of  the  third  partner  into  the 
firm,  cannot  bind  him  without  his 
assent  by  accepting  a  bill  drawn  by 
the  creditor  in  their  joint  name;  but 
such  security  is  fraudulent  and  void 
as  against  the  third  partner,  and 
cannot  be  recovered  in  an  action  a- 
gainst  the  three^  wherein  one  only 
of  the  original  partners  pleaded  to 
the  action.  Shirrfff  v.  WWcs^,  1 
EdSt^  48. 

tide  Oregson  v.  jEfkf fon  ;  and  Marah 
V.  VansomnieT^  QuUdhall,  1786,  ci- 
ted.   Ibid,  49. 

23  Where  the  consignee  or  goods  (to 
whom  the  bill  of  ladfng  was  indor- 
sed in  blank)  assigned  it  over  as  a 
8f«urity  for  acceptances  given  by 
the  assignee  not  amounting  to  the 
Talue  of  the  goods,  and  afterwards 
they  became  partners  in  the  goods 
by  an  agreement  between  them  that 
the  profits  aad  loss  should  be  equal- 
ly divided,  but  the  first  was  to  stand 
jQ^uarantee  to  the  other  for  the  solid- 
ftv  of  the  factors  bv  whom  the  snoods 
ivere  to  be  sold ;  and  it  appeared  by 
the  agreement  that  the  consignor 
had  not  been  paid  for  the  goods ; 
the  assignee  of  the  bill  of  Jading 
cannot  maintain  trover  against  the 
consignor,'  if  he  stop  the  goods  in 
iransUu  on  the  insolvency  of  the 
consignee  $  for  one  partner  cannot 
recover  those  goods  which  the  other 
could  not.  Salomons  v.  JVlusen.  2 
Term,  Rep.  074. 

£4  An  action  cannot  be  maintained  by 
several  partners  for  goods  sold  by 
one  of  them  living  in  Onemsey^  and 
packed  by-  him  in  a  particular  man- 
ner for  the  purpose  of  smn^ling, 
though  the  other  partners  who  resi- 
ded in  En^nd  knew  nothing  of 
the  sale;  for  the  act  of  one  is  in 
fhin  respect  the  act  of  all ;  and  it  is 
a  eontraet  by  subjeets  mt  this  o^na- 


try,  made  in  eoniravention  -of  tfte 
laws :  this  case  must  be  considered 
in  the  same  light  as  if  all  the  part*- 

.  ners  resided  in  England.  Bi^gs  4* 
al.  V.  Laicrence.    8  Term,  Rep.  404. 

(And  see  WaymeU  v.  Reed  ;  and  Clu- 
gas  V.  Penaluna.) 

25  One  of  two  partners  applied  trost- 
money  in  tlie  trade  with  the  privity 
of  the ^ other  partner;  afterwards 
they  separated,  and  the  partnership 
cfleets  were  assigned  over  to  the 
first,  who  took  on  him  the  debts ; 
this  was  held  to  be  no  payment  in 
discharge  of  the  other  partner,  but 
both  were  liable  to  make  good  the 
trust-money.  Smithy.  Jameson.  0 
Term  Rep! OOi. 

SB  In  some  respects  an  indinridnal 
partner,  or  a  particular  partnership, 
consisting  of  two  or  more  of  such 
persons  as  are  partners  in  some  lar- 
ger partnership,  may  bo  considered 
as  third  persons  in  transactions-  in 
which  the  general  partnership  may 
Bapuen  to  be  engaged  with  a  corre**- 
pondent.  Per  Eyre  C.  J.  Bolton 
y.  Puller  Sf  al.  ±  Bos.  ^  Puller, 
046,7. 

27  A  contract  made  hy  two  partneirs 
to  pay  a  certain  sum  of  money  to  a 
third  person,  equally  out  of  their 
mxm  private  cos/i,  ie  a  joint  contract, 
and  they  must  be  jointly  sued  upon 
it.  Byers  v.  Dchey.  1  H»  Black. 
236. 

28  Where  money  is  owing  to  two  part- 
ners, and  afier  the  death  of  one  it  is 
paid  to  a  third  person,  the  surviving 
partner  may  maintain  an  action  for 
money  had  and  received  in  his  own 
right,  and  not  as  survivor.  Smith 
V.  Barrow.    2  Term  Bep.  476. 

29  If  partners  By  deed  assign  all  their 
partnc/rshjp  eflfects,  &c.  to  trustees 
for  the  benefit  of  their  creditors, and 
some  of  the  separate  areditors  of 
one  partner  do  not  assent  to  it,  the 
assignment  is  fraudulent  and  void. 
Eckhardt  Sf  al  v.  WiUan.  8  Djrrn 
Rep.  140. 

80  On  the  dissolution  of  a  partnership 
between  A,,  B.  and  C,  a  power  giv- 
en te «!« to  receive  til  debts  owiu  ^ 
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%^  sad  <o  jNiy  all  tbose  oivii^  from 
'  the  ItLle  partnership,  does  uol  au- 
thorize him  to  indorse  a  bill  of  ex* 
dumge  in  the  name  of  the  partnership^ 
though  drawn  by  him  in  that  name 
and  aeeepted  by  a  debtor  to  the  part- 
nership, after  the  dissolation.    The 
person  therefore  to^  whom  he  so  in- 
dorses it,  eannot  maintain  an  action 
on  it  against  A.^  B.  and  C  as  part- 
ners.     Kilgour  r«  Finlyson  (^  at, 
1  H.  Black.  169. 

31  Neither  ean  such  indorsee  main* 
tain  an  action  against  «S.,  B.  and 
C,  for  money  paid  to  the  me  of  the 
partnership,  though,  in  faet,  the  mo- 
iit'v  advanced  br  him  in  dissountins: 
ihc  bill  be  applied  by  •d,  to  the  pay- 
ment of  a  debt  due  from  the  part- 
nership.   1  n.  Black.  155. 

32  Jf  tiiree  partners  (two  of  whom  re- 
tftffe  ahroad,  and  one  in  England.) 
he  sued  for  a  partnership  debt,  and 
the  partner  resident  in  England  ap- 
pear to  the  aetion,  but  refuie  to  ap- 
pear for  the  partners  resident  a- 
broad,  the  sheriff  uiider  a  distringas 
against  the  two  partners  may  take 
partnership  effects,  though  paid  for 
by  the  partner  resident  in  England 
alone,  to  tvhom  the  partnership  was 
legally  indebted ;  and  the  court  will 
Boi  reliere  him  against  such  dis- 
tress. Morley  r.  Strombom  ^  eU» 
3  Bos.  S[  Pull.  254. 

33  Ji.9  B.  and  C.  traded  under  the  firm 
WtA.  and  B.  in  the  eat^n  business : 
C.  not  being  known  io  the  world  as 
a  partner ;  and  A.  and  B.  traded  as 
partners  alone,  under  Ihe  same  iirm, 
tQ  the  business  oT grocers;  in  which 
latter  business  they  became  indebt- 
ed to  D.  and  gave  him  their  accept- 
ance ;  which  not  being  able  to  take 
np  when  due,  they,  in  order  to  pro- 
vide for  it,  indorsed  in  the  common 
irm  of  v^.  and  B.  a  bill  of  exchange 
<o  D,  which  they  had  received  in 
Ihe  eotton  business  in  which  C,  was 
interested ;  but  sueb  iudorsement 
was  unknown  to  C,  of  whom  D*  the 
indorsee  had  no  knowleds^  at  the 
time.  Held  that  such  indorsement 
M  the  firm  eemmon  to  both  partner- 


ships, of  a  bill  received  by  Ji.  an| 
B.  in  the  cotton  business,  bound  C 
their  secret  partner  in  that  business, 
and  that  eonseouently  C.  was  liable 
to  be  sued  by  l).  on  such  indorse- 
ment ;  the  latter  not  knowing  of  the 
misapplication  of  the  partnership 
fond  at  the  time.  Swan  and  others 
V.  SleeU,  Clerk  and  Wood,    r  East^ 

210. 

34  The  authority  of  one  partner  to 
bind  another  by  signing  bills  of  ex- 
ehauge  and  promissory  notes  in 
their  joint  names  is  only  an  implied 
authority,  and  may  be  rebutled  by 
express  previous  notice  to  the  party 
taking  such  security  from  one  of 
them,  that  the  other  would  not  be 
liable  for  it.  And  this,  though  it 
Here  represented  to  the  holder  by 
the  partner  signing  sudi  fiecurity, 
that  the  money  advanced  on  it,  wan 
raised  for  the  purpose  of  being  ap- 
plied to  the  payment  of  partnership 
debts ;  and  tnough  the  greater  part 
«f  it  were,  in  fact,  so  applied.  Nor 
ean  he  recover  against  the  other 
partner  the  amount  of  the  sum  so 
applied  tn  the  payment  of  the  part** 
nership  debts  against  snch  notice. 
Lord  viscount  Grallwai/  v.  Mathewy 
etoL    10  Easty  264. 

35  The  law  merchant  respecting  dor- 
mant jpartners  does  not  extend  to 
speculations  in  lands.  Fitts  v. 
Waugh  et  al.    4  Mass.  424. 

36  Where  there  is  a  special  and  lim- 
ited partnership,  and  persons  deal 
with  it,  knowing  it  to  be  such,  they 
are  bound  by  the  terms  of  snch  co- 
partnership, and  eannot  hold  the 
parties  beyond  them.  Ensign  v. 
fFands.    l  J(^ns.  Cas.  171. 

87  If  one  of  two  partners  in  trade 
purchase  goods  for  both,  and  one  of 
them  dies,  an  action  of  assumpsit 
may  be  brought  against  the  survi- 
vor, without  taking  notice  of  the 
partnership,  or  the  death  of  one  and  / 
the  survivorship  of  the  other.  Go- 
elet  v.  M^Instry.  1  Johns.  Casef^ 
405. 

38  Where  B,  and  four  other  persons 
were  owners  of  a  cargo,  in  distiitst 
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vrcHsoriioniy  and  the  earge  was  sold 
in  CalcuUa,  and  tho  proceeds  inires* 
(ed  in  a  return  car^o,  and  B.  carri- 
ed on  trade  for  himself,  and  was 
wholly  uneoDQected  in  trade  with 
the  others ;  it  was  held,  that  they 
were  not  partners.  Holmes  y.  Th& 
United  Ins.  Co.  2  Johns.  Cos.  829. 
89  A  surviving  partner  may  maintain 
a  suit  in  his  own  name,  for  a  debt 
incurred  to  the  partnership,  after 
the  death  of  his  copartner  ^  and  al« 
so  for  a  debt  contracted  in  the  lifcr 
time  of  the  partner.  Barnard  f. 
IVUcox.    2  Johns*  Cas.  874. 

40  One  partner  cannot  bind  his  cor 
partners,  by  seal.  Clement  v.  Brush. 
8  Johns,  doses,  180. 

41  Where  one  partner  f^ye  a  specials 
tyy  which  he  signed  with  the  name 
of  the  firm,  for  a  simple  contract 
debt  of  the  firm,  and  the  creditor 
afterwards  executed  a  release  of  all 
demands  against  the  qther  partner, 
on  account  of  the  partnership  debt ; 
it  was  held,  that  giving  the  special- 
Uj  was  an  extinguishment  of  the 
simple  contract  or  partnership  debt, 
and  that  the  specialty,  being  the 
proper  and  sole  debt  of  the  partner 
executing  it,  was  not  affectea  by  the 
release  given  to  the  other  partner, 
as  to  the  partnersliip  debt.    Ibid. 

43  Where  one  of  several  partners 
dies,  and  the  survivors  continue  to 
trade  under  the  copartnership  name, 
and  an  account  is  stated  afterwards 
by  a  debtor,  betweei}  him  and  the 
eopartnerdhip,  admitting  a  balance 
due  by  him  for  goods  sold  in  the 
life-time  of  the  deceased  partner ; 
the  surviving  partner  may  recover 
such  balance  in  an  insimui  compur 

.  tassent,  without  stating  the  death  of 
the  other  partner  and  the  survivor- 
ship. The  stating  of  the  account 
is  in  the  nature  ofa  new  promise  t9 
the  survivors.  Hdnies  Sf  Drake  y. 
jyCamn.    i  Johnson^ s  Uep.  84. 

43  One  of  five  partners  executed  bonds 
to  the  United  States,  for  duties  on 
goods  imported  into  the  United 
States,  on  account  of  the  copartner- 
ship, and  as  the\r  property,  and  T. 


became  a  surely  cm  the  hondt.  The 
partner  who  signed  the  bonds  died^ 
and,  afterwards,  the  surety  paid  the 
bonds,  and  brought  hii  a(Ktion  a^^ 
gainst  one  of  the  surviving  partoera 
who  residjed  it)  Conmctieiit,  and  de^ 
oiared  against  him  nhwul  cum  the 
other  partners,  for  money  paid  an4 
laid  out,  ^.  for  the  use  of  the  eor 
partnershipt  It  was  held,  that 
Pfoof  of  the  payment  of  money  for 
the  surviving  partners,  after  th^ 
death  of  one  partner,  would  not  sup- 
port a  declaration  on  an  implied 
promise  by  ail  the  partners.  Tom 
y.  Qoodriih  ^  (dhers*  2  Johns.  Rep. 
214. 
The  claini  of  the  United  Staks  against 
the  copartnership,  was  extinguish- 
ed by  the  bond  of  the  individual 
£artner.  ibid. 
t  surety  has  a  right  of  a^tioq,  only 
agaii^s^  the  partner  who  signed  the 
bond.    Jbid. 

44  On  an  application  to  the  equity  of 
the  supreme  eourt,  they  will  take 
notice  of  the  rule  in  chaneery,  that 
copartnership  property,  taken  in  ex- 
ecution for  the  separate  debt  of  one 
of  the  partners,  eaunot  be  held  a? 
gainst  the  joint  creditors ;  nor  eai| 
the  share  of  such  partner  be  appli« 
ed  to  his  separate  debts,  until  the 
partnership  adTeunts  haye  been  tar 
ken  and  settled.  fVUson  4"  G^Ms 
y.  Conine.    2  Johns.  Bej9.  280. 

45  Notice  of  the  dissolution  ofaeor 
partnership  published  in  a  gazette, 
is  sufficient  to  all  persons  who  have 
had  no  previous  dealings  with  the 
copartnership,  fjinsing  y«  Gaine  Sf 
Teti  Eyck.    2  Jolins.  &p.  800. 

46  If  one  partner,  after  the  dissolution 
(pf  the  copartnership,  issues  notes 
signed  with  the  name  of  the  copart- 
nership, the  other  partner  is  not  lir 
able.  '  The  power  of  one  partner  to 
bind  the  copartnership  ceases  with 
it.    Ibid. 

47  Where  a  copartnership  is  entered 
intcf  for  a  particular  business,  and 
is  limited,  and  one  partner  gives  the 
notes  of  the  firm  for  a  debt,  arising 
out  of  his  own  private  concerns,  the 
other  partner  is  not  liable,  when  the 
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Roies  are  isfiued  without  his  knowl- 

•d^  Of  eoiiftent)  and  the  person  re* 

oeirii^  thein^  knows  that  they  are 

nol  for  a  copartnership  debt.    Ibid, 

48  tfdne  of  several  copartners  executes 

t  deed  of  release^  under  his  'hand 

and  seal,  of  a  debt  dae  to  the  co« 

partnership,  it  is  bindin,^  on  ail  the 

eepartners.    Fierson  v.  Hooker.    8 

Jv/ms.  Hep.  68. 

40  If  one  of  ^wo  partners  makes  a 
special  warranty  on  the  sale  of 
goods,  the  purchaser  may  niaintain 
.an  action  against  the  party  who 
made  the  warranty,  without  joining 
tbe  other  partner.  Clark  v.  Uolmes* 
3  Jo/tns.  Hep,  148. 

^0  11^  one  partner,  who  is  authorized 
to  adjust  the  debts  due  from  the  co- 
partnership,  after  its  di^ssolution, 
adjusts  an  account,  and  acknowl- 
edge9  a  balance  to  be  due  from  the 
copartnership,  this  acknowledgment 
will  not  bind  his  copartner.    Hack-- 


• 

entered  the  name  of  their  firm  in 
two  of  the  banks  in  the  city  of  .Alor- 
York^  and  B.  drew  checks  and  made 
and  endorsed  notes  in  the  name  of 
the  firm,  which  were  regularly  re* 
ceiyedand  paid,  the  banks  suppos* 
ing  them  to  be  general  partners.    C* 
when  he  sold  the  brandy,  required 
the  partnership  security,  and  it  did 
not  appear  that  he  knew  the  limit- 
ed nature  of  the  partnership,  until 
after  its  dissplutiou  in  June^  1805, 
notice  of  w^ich  was  published  in 
two  of  the  news-papers.     It  was 
held,  that  the  copartnership  were 
not  liable  on  the  note.      Livins^ston 
Y.  Roosevelt  Sf  another.      4  Johm. 
Rep.  25  i. 
03     Where  a  person  takes  a  partner- 
ship security  from  one  of  several 
partners,  for  what  is  known,  at  the 
time,  to  be  a  particular  debt  of  the 
partner  giving  the  security,  the  co- 
partnership is  not  liable.    Ibid. 


ley  ¥•  Patrick.      H  Jt^ns.  Rep.  036.    04  Where  there  is  a  special  or  limlt- 


#1  One  partner,  after  a  dissolution  of 
the  copartnership,  cannot  indorse 
notes  or  bills  giv.en  before  to  the 
firm,  though  he  is  authorised  to  seti- 
tle  th«  copartnership  concerns.  San- 
ford  V.  Mickles  ^  Fonnan.  4  Johnr 
'san^s  Reports^  224. 

#2  In  1803,  J.  and  B.  entered  into 


ed  partnership,  in  any  particular 
trade  or  business,  one  partner  can<* 
not  bind  his  copartner,  by  any  cen«> 
tract  not  connected  with  such  trade 
or  business ;  and  a  knowledge  in 
third  persons  of  the  limited  nature 
of  the  partnership  will  be  inferred 
from  circumstances.    Ibid. 


partnership,  as  sugar  refiners,  and    59  It  seemSy  that  a  puhlication  in  the 


published  in  two  of  the  gazettes 
printed  in  the  city  of  J)reW'Vorkj 
Jaod  which  were  taken  by  C)  that 
they  had  so  entered  into  partnership 
in  the  sugar  refining  business,  un- 


gazette,  of  the  nature  of  a  copart- 
nership, at  the  time  of  its  com** 
mencement,  is  constructive  notice 
to  all  those  who  may,  afterwards, 
take  the  partnership  security.    Ib^ 


der  the  ^m  of  Jt.  Sf  Co.    In  ^prilj  ^6  A  partnership  may  exist  between 

1805,  B,  without  the  knowledge  or  attorneys  and  councellors  at  law. 

consent  of  •A.  purchased  a  quantity  In  the  matter  of  Woodward.  4  Johns. 

of  brandy  of  V.  for  which  he  gave  Rep.  289. 

his  individual  note,  payable  to  the  57  Where  a  partnership  between  •,9. 

firm,  and  endorsed  by  him  with  the  and  B.  expired,  by  its  own  limita- 


name  of  the  firm.  The  bill  of  parr 
eels,  by  direction  of  B.,  was  made 
out  in  his  name  only,  and  the  bran- 
dy was  shipped  to  the  JVest'Indies^ 
in  a  vessel  belonging  to  him,  and  on 
hi?  own  account ;  and  C.  in  order 
ito  obtain  the  drawback,  made  oath 
at  the  euslom-hnuse,  that  the  bran- 
dy was  sold  to  B.     A.  and  B,  had 


tion,  on  the  first  of  May,  1807,  and 
on  the  22d  day  of  Jun€,  1807,  B.  ac- 
cepted a  draft  on  the  copartnership 
in  the  name  of  the  firm  $  it  was 
held,  that  both  partners  were  bound 
by  the  acceptance,  there  being  no 
public  notice  of  the  dissolutibu  of 
the  paKuership,  nor  any  special  no- 
tice of  t|ie  dissolnt  ion  to  the  party' 
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<lealifig  with  the  firm.    Rjstcham  j*  iitrator,  of  a  deceased  partner,  can 

Black  V.  Clark,    6  Johns.  Rep.  1^.  be  no  gatisfaetion  to  the  survivor, 

58  'D.  and  G.  being  partners  in  trade,  who  has  the  sole  right  of  suine  for, 
^dissoived  their  partnership  on  the  and  of  receiving  the  monies  mie  to 
aist  Dec.  1801,  ami  gave  notice  of       the  company.   ±DaUaSf250. 

the  dissolution  in  the  gazette,  and  6-li  Articles  of  copartoership  being  res 
that  D,  was  authorised  to  receive  inter  alios  acta,  tlie  limitations  can- 
payments  and  to  adjust  all  accounts  not  be  known,  and,  therefore,  ought 
relative  to  th^  partnership,    in  June  not  to  afieet  a  third  person,  who 
1808,  •^.  presented  an  account  be-  acts  under  a  legal  authority  fvmu 
tween  him  and  tlie  partnership  to  one  of  the  partners,     l  Dallas^  2^9. 
G.  who  said  it  was  an  account  made  65  One  nf  two  partners  may  give  an 
<int  by  him,  but  lie  thought  ft  had  authority  to  a  elerk  under  the  firm 
been  settled   by  U,  who  had  the  of  the  house;  and  th  J  clerk  may^  iu 
partnership    books,    and    that    ho  consequence  thereof,   accept   bills, 
would  see  nim  and  inform  .4.  of  ihe  and  sign,  or  indorse  notes,  in  the 
rcsalt«    This  was  held  to  be  asufti-  '     name  of  the  company.     Ibid. 
eient  acknowledgment  of  the  debt  66    Whether  partners  have  power  to 
by  G.  to  take  the  debt  out  of  tho  appear  for  eavh  other  to  5uitd.     S 
statute    of  limitations.      Smiih  v.  JUallas^  331,  2. 
Ludlow.     6  Johns.  Rep.  267.  67  Assumpsit  will  not  lie   by  a  survi- 
JD.  having,  on  the  1st  .Tan.  1808,  also  ving  partner,  against  the  adinitirs- 
stated  an   account  in  the   name  of  trator  of  the  deceased  partner,  upon 
the  partnership  with  •^.,  admitting  an  onsettled  account.  4  Dallas^  ^s-k. 
the  debt  due  to  A.      This  was  held  68  A  policy  in  the  name  of  one  joint 
a  sufficient  acknowledgement  of  the  owner, ''  as  property  may  appear," 
debt,  to  take  it  out  of  the  statute  of  (without  the  clause  of  slating  the  in- 
limitations  and  to  bind  both  part-  snranee  to  be  for  the  benefit  of  all 
Iters.    Ibid.  concerned,)  does  not  cover  the  in- 

59  Though  one  partner,  after  the  drs-  terest  of  another  joint  owner, 
solution  of  the  partnership,  cannot  Graves  etal.  v.  Boston  Marine  Ins. 
bind  the  other,  by  any  new  contract ;  Company.    2  Cranchj  419. 

yet  his  acknowledgment  of  a  previ-  69    Tha  interest  of  a  copartnership 

ous  debt  due  from  the  partnership,  cannot  be  given  in  evidence  on  an 

will  bind  the  other  partner,  so  as  to  averment    of    individual    interest, 

prevent  him  from  availing  himself  nor  will  the  averment  of  copartner- 

of  the  statate  of  limitations.    SinUh  ship  interest  be  sopported  by  a  spe- 

v.  Ludlow.    6  Johns.  Rep.  2^7.  oial  eontraet  relating  to  the  interest 

60  Where  three  or  more  copartners  of  an  individual.    Ibid. 

have  contributed  severally,  and  in  70   An  assignment  hy  one^  partner,  in 

diflTerent  proportions,  to  the  joint  the    name    of    the  copartnership, 

8tock,  and  one  of  them  withdraws  of  the  partnership  effects  and  ere- 

from  the  copartnership  in  violation  dits,  is  valid.    Harrison  ▼.  Sterry. 

of  their  mutual  agreement,  each  has  5  Cranch^  289. 

his  several   remedy  for  a  breach.  71  Under  a  separate  commission  of 

Dunham  v.  Gillis.    8  Mass.  462.  bankruptcy  against  one  partner,  on- 

61  One  partner  cannot  bind  another  ly  his  interest  in  the  joint  effects 
by  executing  a  deed  under  the  joint  passes.    Ibid. 

firm.    1. 2>a^s,  119. 

62  Not  only  the  ship's  husband,  but  PARTY- WALL, 
all  the  real  owners  at  the  time  of 

the  work  done,  are  liable  to  the  The  reimbursement  of  the  costs  of  the 

tradesmen.     1  Dallas^  i^.  moiety  of  a  party-wall,  is  only  a 

6:j  Favment  to  an  executor,  or  admin-  personal  charge  against  the  bnilder 


PATENT. 

•f  the  ^^ond  haase,  and  not  a  lien 
upon  die  house  itself,      i  Dallas, 

PATENT. 

i  A  patent  is  void  if  the  speeification 
Ve  ambigttout,  or  ^>e  directions 
ivkieh  tend  to  mtsJead  the  public. 
Turner  v.  JFinter.    1   2'erin  Rep. 

602. 

S  80  if  the  patentee  say  th^U  by  one 
process  he  eau  produce  three  things, 
aiid  he  fail  in  any  one.  1  Term  Rep. 

602. 

3  ^o  tf  the  speeification  direct  the 
same  thins;  to  be  produced  several 
ivays,  or  by  several  different  ingre- 
dients, and  any  one  of  them  fail.  1 
Term  Rep.  BOJ. 

4  A  patent  wa^s^ranted  by  the  crown 
to  c.^.  for  14  years,  for  his  '^  method 
of    Je^itenin^    the   consumption   of 
Meam  and  fuel  in  fire  engines ;"  the 
speeification  stated  that  ^^  the  meth- 
od eonsisted  of  the  following  princi- 
pies."    (describing    the    mode     in 
\»hieh  those  principles   were  appli- 
ed to  the  purposes  of  the  invention  ;) 
aAorwards   an   act  of   parliament 
wan  passed  to  ex.tend  the  patentee's 
^nn,  the  title  of  which  was  '  An 
act  for  vesting  the  sole  property, 
&e.  of  oertain  steam  engines  called 
Fire  Enj^nes  of  hi«  invention,  &c.' 
and  after  reciting  that  the  pateift 
vras  **  for  making  and  vending  cer- 
tain engines,  by  him  invented  for 
ie^ening  the  consumption  of  steam 
and   fuel   ia   fire  engines,"  &e.  it 
granted  him  the  sole  right  of '^  ma- 
king and  selling  the  said  engines." 
The  court  of  K.  B.  held  unanimons- 
1?,  that  the  ini'cntion  was  the  sub- 
jeet  of  a  patent ;    and  (the  patentee 
having;  in  his  specification  described 
his  iuvcBtion)  held  that  the  paten- 
tee's right  nnder  the  patent  and  act 
of  parliament  was   valid.      Horn- 
blower  ^  al.  v.  BouUon  ^  aL  in  er- 
rtp".     8  Term  Rep.  95. 

i  lliis  ease,  though  it  came  from  the 
court  of  C  P.  was  not  argued  there, 
that  caart  having  been  equally  di* 
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Tided  in  a  former  case  arising  out 
the  same  patent.  Eyre  C.  J.  and 
Roolce  for  the  patent,  and  Buller 
and  Heath  J.  J.  against  it.  BouUon 
8^  al.  y.  Bull.  2  H.  Black.  403,  500. 
a  it  seemed  admitted,  that  nnder  the 
proviso  in  statute  2t  Jac.  l,e.  8,  s. 
6,  there  cannot  be  a  patent  for  a 
philosopical  principle  only,  neither 
organized  nor  capable  of  being  so  : 
but  that  a  patent  for  a  machine  im- 
proved by  a  philosophical  principle, 
though  the  machine  existed  before, 
is  good.  8  Term  Rep.  ^5.  2  IL 
Black,  468,  &c. 

7  In  asszi?j>iwt7,  the  plaintiflf  on  an  a- 
greernent  oy  tlie  defendant  not  to  a- 
vail  himself,  or  take  any  undue  ad- 
vantage of  a  eomraunication  made  to 
him  by  the  plaintiff  of  an  invention 
for  which  the  plaintiff  intended  to 
take  out  a  patent,  and  assigned  as 
a  breach,  that  the  defendant  frau- 
dulently obtained  a  patent  for  the 
invention  in  his  own  name.  Evi*- 
dence  that  the  defendant  fraudulent- 
ly obtained  a  patent  in  his  own 
name,  which  the  plaintiff  afterwards 
agreed  shoald  remain  in  the  defen- 
dant's name  upon  eertain  terms, 
whieh  terms  the  defendant  before 
the  commeneement  of  the  action  had 
renouiiced,  insisting  upon  the  inveiv 
tion  as  his  own,  was  held  to  main- 
tain this  breach.  Smith  v»  Dickin* 
son.    3  Bos.  61  Pull.  630. 

8  The  courts  of  this  state  have  no 
jurisdiction  in  actions  brought  for 
the  infringement  of  patent  rights, 
granted  by  the  United  States.  Tha 
cognizance  of  such  actions  belongs 
to  the  circuit  courts  of  the  United 
States.  Parsons  v.  Barnard.  7 
Johns.  Rep.  144. 

9  The  assignee  of  part  of  a  patent 
right  cannot  maintain  an  action  on 
the  case  for  a  violation  of  the  pa- 
tent.     Tyler  y.  TueL     •  Crunch, 

324. 
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1    Panper  shall  be  punished  tor  not 
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going  on  to  trial  by  paying  costs^ 
if  they  are  taxed  before  he  can  try. 
Mhaks  V.  fFatts,  l  Sir.  420. 
^  Pauper  not  going  on  to  trial  shall 
be  dispaupered.  Taylor  y.  Lowe. 
U  Sir.  983. 

8  Pauper  shall  pay  costs  of  a  non- 
snit    2  SaUc.  506. 

4>  Touching  costs  of  suit  as  to  a  per- 
son admitted  in  fonna  jMuqteris ; 
the  court  resolved,  that  a  person  so 
admitted  shall  not  pay  costs  from 
the  beginning  of  the  action.  Blood 
T.  Lee.    3  WUs.  2*. 

f  A  defendant  removing  an  indict- 
ment by  tertiorttH  without  good 
cause,  cannot  be  admitted  a  pauper. 
The  King  v.  Reynolds,  i  Black. 
i330. 

6  Defendant  removing  an  indictment 
by  ceiciiiorari  without  good  cause, 
cannot  be  admitted  in  forma  paupe" 
ris.  The  King  v.  Reynotas.  l 
Black.  230. 

7  A  motion  was  made,  that  a  pau- 
per might  pay  costs  for  not  going 
on  to  trial ;  sed  per  curiam^  he  pays 
no  costs  unless  upon  a  nonsuit  or 
where  the  verdict  is  found  against 
him,  and  then  he  shall  pay  costs  or 
be  whipped,  dnon.  3  SaUc.  107. 
2  Salk.  006. 

a  The  court  refused  to  make  a  rule 
to  tax  costs  on  a  pauper's  bringing 
a  second  ejectment,  where  he  does 
not  appear  to  be  vexatious.  Brit' 
tain  V.  OhreenmUe.    2  8lr.  1121. 

9  Prosecutor  cannot  prosecute  infoT' 
ma  pauperis^  without  special  cause. 
The  King  v.  Clark  etaL     3  Burr. 

1308. 

10  Motion  to  defend  in  forma  paupe- 
ria  upon  an  attachment  for  a  eon- 
tempt  denied.  Bex  v.  Pearson.  H 
Burr.  1089. 


PAWN*. 

A  market  overt  eaunot  be  for  pawn- 
ing ;  nor  can  the  court  take  notice 
of  the  custom  of  London,  unless  it 
be  found.  Hartop  v.  Hoars  j*  ^^'' 
1  WHs,  9.    2  8tr.  1167. 


PAYMENT  OP  MONEY. 

1  Jl,  receives  money  of  B.  by  thtf 
hands  of  C.  $  it  is  ./^.'s  money,  and 
he  must  abide  by  the  loss.  Cartel^ 
V,  Sheppard.    2  *8alk.  008. 

2  Where  the  payer  does  not  apply 
his  payment,  the  receiver  may  ap-« 
ply  it ;  but  not  to  an  uncertain  de- 
tnand,  as  to  a  debt  from  a  testator. 
Goddard  v.  Cox.    2  Sir.  im** 

3  If  a  man  who  goes  to  receive  mo-^ 
ney  in  a  shop  is  desired  to  take,  in 
part,  money  which  another  is  come 
to  pay,  anj  counts  out  any  part  of 
it,  puts  it  into  a  has:,  A^d  lays  it  on 
the  counter ;  this  is  so  far  an  ap- 
propriation of  the  money  put  \t\{6 
the  bag,  that  if  it  is  stolen  from  tlitf 
counter  be  must  bear  the  loss.  CaU" 
ter  V.  Shepheard.  l  L.  Raym.  BZO. 
Salk.  S07. 

4  Payment  of  debt,  without  know^ 
ledge  of  an  action  then  corainienced 
or  costs  incurred,  is  no  defence 
at  the  trial.  Toms  v.  FoweU.  f 
East,  536. 

5  A.  took  a  promissory  note  of  JB.  for 
a  debt  due  from  B.  and  C  as  part- 
ners, after  the  partnership  was  dis- 
solved, and  gave  a  receipt  for  the' 
note,  when  paid,  to  be  in  full  of  the 
debt.  In  an  action  against  C.  o» 
the  original  debt,  it  was  held  that 
the  accepting  the  note  was  no  pay- 
ment of  the  precedent  debt,  and  thaC 
C.  was  liable.  Herring  v.  Sanger. 
3  Johns  Cos.  71. 

Where  a  note  was  made  payable  to 
the  bank  of  «^/6aiiy,  and  a  demand 
of  payment  was  made  of  the  maker, 
personaliv^  in  Albany^  but  not  at  the 
bank,  and  no  objection  made  at  th^ 
time,  the  demand  wa;*  held  sufficient* 

.    Ibid. 

6  A  note  was  lost  or  mislaid,  and  J* 
the  maker,  having  paid  the  amount 
to  B.  the  holder,  took  his  bond  of 
indemnity  a«:ainst  the  note,  &c.  and, 
afterwards,  ^.  having  a  demand  a' 
gainst  B.  for  money.  B.  refused  to 
pay,  without  first  deduct i«2;  the  a- 
mount  of  the  note^  to  which  *^»  con- 
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•Mte^,  an  j  tdok  the  bftlanee  and  a 
receipt  from  B.^  the  amount  of  the 
Bole  as  doe,  and  aAeni'ards  brought 
an  aetion  against  B,  on  his  bond  of 
indeinnity.  It  was  held,  that  the 
second  payment  being  vduittary  on 
the  part  of  ^.  and  no  fraud  alleged 
on  the  part  of  B.,  no  action  could 
he  maintained  against  him  on  the 
hood*  Baxm  v.  Boget.  3  Johns. 
Gsa0,  87|k. 

7  M,  sold  and  delivered  to  fll  a  nom-* 
her  of  cattle,  and  received  in  pay-* 
Bent  hank  dotes,  which  afterwards 
passed  away  to  C  who  discovered 
one  of  them  to  be  forged,  and  return- 
ed it  to  Jtfl  Neither  M,  nor  H. 
knew  the  note  to  be  forgery.  In  an 
aetioQ  brought  by  Jtf.  against  JET.  for 
the  eattle  sold,  it  was  held,  that  a 
forged  note,  or  a  bill  which  proves  to 
be  of  no  value,  is  no  payment ;  and 
that  the  party  may  treat  as  a  nulli- 
ty, and  resort  to  his  original  eon- 
traet.  MdrkkY^BatfieUt.  2  Johns. 
22S».  4B5. 

s  Jt,  note  is  not  pavmeut  of  a  prece- 
dent debt,  unless  there  is  an  express 
ag^reraent  to  accept  it  in  payment, 
and  take  the  risk  of  the  insolvency 
of  the  maker.  Tohey  v.  Barber^  B 
Johns,  Bep,  68. 

§  The  mere  giving  a  hond  for  debt 
•f  another,  is  no  payment ;  and  an 
aetion  for  money  paid,  laid  out 
and  expended  for  the  use  of  the 
defendant,  will  not  lie,  unless  the 
plaintiff  has  actually  advanced  mo- 
ney. Cummingsv.Eaekley  and  Fish-' 
tr,    8  Johns.  Bep.  202. 

The  giving  a  negochible  note  may,  in 

some  eases,  be  equivalent  to  the 

payment  of  money ;  but  the  giving 

'  a  bond  is  not  such  payment*    Ihid. 

iO  Giving  a  promissorv  naU^  is  no 
payment  of  a  hock  debt.  It  only 
sa^pends  the  right  of  action  during 
the  time  allowed  for  payment  by  the 
note.  And  the  note  not  having  been 
paid,  the  plaintiff  was  held  entitled 
to  recover  the  amoont  of  his  book 
debt,  with  interest  from  the  time 
the  note  was  payable.  Putnam  v. 
Idwu.  a  Johns.  Bep.  88)^. 
Vou  in.  ^ 


11  Under  the  plea  of  payment^  mis- 
take,  or  want  of  consideration,  may 
be  given  in  evidence.  1  DaUaSj  17, 
^0. 

±2  A  bond  given  in  payment  of  a  pre- 
cedent debt,  is  conclusive  evidence 
of  the  contract  to  prevent  Ihc  obli- 
gor's claim  of  paying  by  instalments 
under  the  act  of  assembly,  1  Ikil' 
las^  83. 

13  Partial  payments,  a  rule  for  cred- 
iting them.    1  Dallasj  ±24^^  378. 

llr  In  an  action  of  debt  upon  a  bond, 
and  where  the  issue  is  joined  on  a 
plea  of  payment,  the  jury  may,  and 
ought  to  presume  every  thing  'to 
have  been  paid,  which,  ex  equo  et 
honoj  ought  not  to  be  paid.    1  Dat- 

laSj  260. 

±5  Money  paid  into  the  hands  of  the 
prothonotary  upon  a  judgment,  is 
to  be  considered  in  the  same  stata 
as  if  paid  to  the  sheriff;  and  is  not 
liable  to  be  attached  by  the  person 
who  paid.it,  on  a  suggestion  that 
the  debt  may  have  been  otherwise 
satisfied.    1  DaUas^  254f. 

16  When  a  bond  shall  not  bo  consid- 
ered as  payment,  or  extinguishment^ 
pro  tantOf  of  money  due  upon  a  mortv. 
gage.     1  DaUas,  433. 

17  Bills  of  exchange  accepted  as  pay- 
ment, will  extinguish  a  demand  om 
a  bond,  in  favour  of  the  surety.  SB 
Dallas,  101,  111. 

18  What  shall  he  'deemed  payment.' 
2  Dallas^  ±5 if  2)8,4,  0. 

19  The  principal  upon  which  the  pre- 
sumption of  payment  arises  front 
the  lapse  of  time  is  a  reasonable 

Krinciple,  and  the  presumption  may 
e  rebutted  by  any  facts  which  de- 
stroy the  reason  of  the  rule.  Dun* 
lop  Sf  Co.  V.  Bcdl.   2  Cranch,  180. 

20  it  the  debtor  at  the  time  of  pay* 
ment  does  not  direct  to  which  ac* 
count  the  payment  shall  be  applied^ 
the  creditor  may,  at  any  iitne^  npplj 
it  to  which  he  pleases.  .  Mayor  and 
Commonalty  of  Alexandria  v.  Pat' 
ten.    4  Cranch,  817. 

21  To  an  action  on  a  bond  condition- 
ed to  pay  money  on  a  certain  day, 
payment  on  a  sabsequent  day  is  not 
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a  good  plea,  without  averriDg  it  to  7    Penalty  for  exereieing  a  trade 

be  the  whole  sum  then  due.     Unit'  trary  to  d  Eiiz.  e.  4,  permitted  t» 

ed  States  v.  Oumey.    4  Cranch^  333.  be  repaid  into  eourt  without  co8ii«, 

22  Upon  the  plea  of  payment  to  an  Rex  v.  Sirone,    1  Btmr.  431. 

action  o)t  debt  upon  a  bond  for  (he  8    Money  paia  into  court  generallyi 

payment  of  500  dollars,  evidence  on  two  counts  in  debt  for  penalties 

may  be  received  of  the  payment  of  on  the  game  laws,  being  actions 

a  smaller  sum,  with  an  acknowledge  popular  and  not  qui  tam»     Stock  t. 

ment  by  the  plaintiff^  that  it  was  in  Ea^^    2  Black.  1062. 

full  of  all  demands ;  and  from  such  9    Mt^nej  paid  into  court  in  action  of 

evidence,  if  uncontradicted,  the  jary  covenant^  not  generally,  but  on  two 

ought  to  infer  payment  of  the  whole.  breaches  assigned ;  i%U  For  nonpay* 

Henderson  t.  Moore»    5  Cranch^  11.  ment  of  rent ;  2dly,  For  advanced 

28  If  neither  the  debtor,  nor  the  ere-  rent  of  5\,  per  acre  for  ploughing 

ditor,  has  made  the  application  of  meadow  ground.    FuUwdl  v.  Haui 

the  payments,  the  court  will  apply  2  Black.  837. 

them  to  the  debts  for  which  the  10  In  an  action  for  the  mesne  profits 

security  is  most  precarious.    FiM  afier  a  recovery  in  ejectment,  de- 

T.  Holland.    6  Cranchy  Ow  fendant  shall  not  pay  money  into 

eourt.    Holdfast  y.  JHorris.    %  Wils. 

iia, 

PAYMENT  OF  MONEY  INTO  f  1  Penalty  •f  a  bastardy  bond  paid 

COURT.  into  court.    Brangwin  \,  PerraL  2 

Black.  1190. 

%    Court   refused    to  let   defendants  12  Cannot  pay  money  into  court  after 

bring  money  into  eourt  in  an  action  plea  pleaded.      Thornton^  qui  tam 

for  immoderately  driving  a  chaise  v.  Gibson.    1  fVils.  107. 

let  to  hire.      White  v.  Woodhouse.  13  Where  an  administrator  sues,  can- 

2  Str.  7^7.  not  bring  money  into  eonrt.  Gregg^s 

2  Money  cannot  be  brought  into  con  rt  Case.    2  Saik.  596v 

in    an    action    f4>s    dilapidations..  Money  may  be  brought  into  eourt,  in 

Sqitire  r.  Archer.    2  Str.  906.  covenant  for  rent,  debt  for  rent,  re- 

3  Money  dne  by  a  first  instalment  plevin,  and  avowry  for  rent  Ibid. 
may  be  brought  in ;  but  not  to  stay  14  Money  may  be  brought  into  court 
the  plaintiff  from  signing  his  judg-  after  the  expiration  of  the  time  lim- 
ment,  though  execution  may  not  is-  Ued  by  the  rules  for  pleading.  A 
sue  for  more  than  instalment  and  jury  will  not  give  interest  in  the 
costs.  Darby  v.  WUkins.  2  Str.  damages  in  an  action  for  a  wager. 
957.  Medena  v.  Kllder.   1  L.  Raym.  893. 

4  Where  the  sum  of  money  demand*  Iff  On  a  bond  for  40l.  payable  by  b\. 
ed  is  certain,  or  oapable  of  being  per  ann.  defendant  had  leave  to 
ascertained  by  computation ;  pay*  bring  the  arrears  in  court.  Bridget 
ment  into  court  admitted,  and  so  v.  WUliamson.  2  Str.  Si4f.  ^ 
much  struck  out  of  declaration.  16  The  court  ^ve  leave  to  withdraw 
HeUetj  Esq.  and  Mers  v.  East-India  the  general  issue,  in  order  to  bring: 
Cmnpany.    2  Burt.  1120.  money  into  court  and  replead  it. 

9    Prineipal  and  interest  due  on  bonds  TarUon  v.  Wragg.    2  Str.  127  i. 

conditioned  for  payment  of  monies  17  Where  one  defendant  suffers  judg- 

by  instalments,  may  be  paid  into  ment  by  default  and  a  second  is  oat* 

court.    Bottofous  v.  Rybot.   3  Burr.  lawed,  the  third  shall  not  brin^ 

1370.  money  into  court.    Rhy  y»  Panchv 

9c    Though  plaintiff  is  nonsuited,  yet  wan.    2  Black.  1029. 

he  shall  have  money  brought  in  up-  18  In  debt  for  the  penalty  of  5h  in 

•n  striking  it  out  of' the  declaration.  killing  a  hare  (with  no  other  coattt:»7 
miiotr.tlaaow.    2  8alk^9%r. 
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the  «out  let  the  defendant  bring  in 
the  penalty  and  eosU.    fVebby  qui 
tarn  r.  Ptmier.    2  Str.  1217. 
tt  Money  may  be  brouf^ht  into  court 
tt  the  suit  of  an  executor.     Crutek- 
fdd  T.  SeaU.    S  £»r.  706. 
^  Money  broHf^ht  in  on  pleading*  a 
tender,  eannot  be  taken  out  by  tiie 
defendant  though  he  has  a  verdtet* 
Cox  T.  RMnson.    2  8tr»  ioafT, 

51  Rale  to  pay  money  into  court,  and 
haTe  it  otrnek  out  of  the  declara- 
tion upon  payment  of  costs,  was  dis- 
charged as  to  the  costs  $  action  ap- 
pearing to  hare  been  brought  and 
kept  on  foot  yerv  oppressively. 
Johmson  v.  HinddUch,    l  Burr,  d78. 

52  No  bringing  money  into  court  in 
debt.  heapdgB  and  tm&tber  v.  Pon- 
gUlumne.    2  Str.  890. 

S  If  the  court  see  reason  to  suspect 
that  a  qui  tmn  action  is  prosecuted 
merely  for  the  issue  money,  they 
will  on  motion  permit  it  to  be  paid 
into  court  to  abide  the  event  of  the 
suit.    Parker  q.  t  v.  Macfarlan,    8 
Tsrm  Bep.  137. 
M  The  plaintiiT  havib^  declared  on 
a  bond,  dated  in  1775,  for  34001. 
proelamation-moncy  of  Mrtk-Ckaro~ 
uaoj  avenng  that  it  was  of  a  certain 
value,  the  court  would  not  permit 
the  defendant  to  pay  the  24001.  pro- 
damation-money  into  court  in  the 
year  1702,  when  the  proclamation- 
money  had  become  depreciated,  &c. 
Cwning  ▼.  Munro,    B  Term  Rep.  87. 
SH  The  court  of  K.  B.  refused  to  per^* 
snt  a  defendant  to  pay  money  into 
court  in  an  action  against  the  sher- 
ilT  for  a  false  return  to  n.  fi,  fa. 
Botdes  V.  Fuller.    7  Tmn  Rtp.  830. 
fS  The  court  also  refused  to  permit 
the  defendant  to  pay  money  into 
court  in  an  action  for  dilapidations. 
Eali  ▼.  8ttU  ^  ai.  executors.  8  Term 
BeB.47. 
rt  The  court  of  C.  P.  permitted  the 
ptaintiflf  in  replevin  to  pay  into 
esurt  the  rent  for  which  the  defen- 
dant avowed.    Vernon  v.  Wynne,  l 
H.  Black.  24. 
ii  In  an  action  against  a  carrier  who 
had  given  notice  that  he  would  not 


be  answerable  beyond  201.,  unleso 
on  certain  conditions,  the  court  of 
king's  bench  permitted  the  carrier 
to  pay  ^1.  into  the  jcourt  HvHon 
Si  iJx.\.  BoUm.  tU,  Black.  2\^%n. 

fU^  In  assumpsit  against  a  carrier  for 
4;oods  spoiled,  the  defendant  was 
not  allowed  to  pay  the  invoice  price 
into  court.  FjMY.Kckford.  2  Bog* 
4^  FuU.  284. 

80  In  an  action  for  breach  of  a  con- 
tract to  deliver  goods  at  a  certain 
price  per  ton,  the  court  will  not  al- 
low the  defendant  to  pay  the  money 
into  court.  Strong  v.  Skmpeon,  8 
Boe.  ^  FuU.  14. 

41  Payment  of  money  into  court  is  on- 
ly an  acknowledgment  by  the  de- 
fendant that  the  plaintiff  is  entitled 
to  recover  the  sum  so  paid ;  but  it 
does  not  preclude  him  from  taking 
any  objection  to  the  legality  of  the 
eontract,  in  order  to  prevent  plain- 
tiff from  recovering  beyond  that 
oum ;  though  unless  such  sum  were 
paid,  such  olnection  would  be  a  bar 
to  the  plaintift'^s  action.  Cox^^aL 
Y.  Parry,    l  TVrm  Bep.  464. 

82  The  court  of  C.  P.  hcM  that  pay- 
ment of  money  into  court  is  an  ad- 
mission of  a  legal  demand  only,  if 
there  be  a  legal  demand  in  the  dec- 
laration to  which  it  may  be  applied, 
though  there  may  be  an  illegal  one 
also ;  and  that  in  such  case  money 
so  paid  cannot  be  applied  to  an  if- 
le^  account  Bibbansv.  Criekett 
S[  al.    1  Bos.  ^  FuU.  264. 

Z9  The  court  of  C.  P.  held  that  par- 
ment  of  money  into  court  an  the 
whole  declaration^  in  an  action  on  a 
bill  of  exchange,  is  such  an  admis- 
sion of  the  validity  of  the  bill,  as  to 
prevent  the  necessity  of  proving  the 
drawer's  handwriting.  GtOteridge 
▼.  Smith.    2  K  Blade.  874. 

84  qu.  Whether  a  defendant  can  de- 
mur to  evidence  after  having  paid 
money  into  court,  1  H.  B.  03 ;  or  be 
nonsuited  ?  2  H.  Black.  370. 

85  The  payment  of  money  into  court 
upon  a  count  stating  a  special  con- 
tract is  an  admission  of  such  con- 
tract, and  narrows  the  inquiry  to 
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tht  qaantum  of  damages  mstained 
by  the  breach  thereof.     Therefore 
if  the  plainlift'  declare  as  upon  a 
general  undertaking  by  the  defend- 
ant to  earry  good:!  for  hire,  on  which 
the  defendant  pays  ffl.  into  court, 
the  latter  cannot  give  in  evidence 
that  the  contract  was  that  he  should 
not  be  answerable  for  goods  lost  to 
a  greater  value  than  51.   unleM  en- 
tered  and  paid  for    accordingly; 
though  if  no  money  had  been  paid 
into  court,  the  pJainXiil*  must  have 
been  nonsuited  on  such  evidence. 
YaJte  v.  WUUm.     2  Easty  128  ;  and 
Fi^^t  V.  Dunriy  cit§d.    Ibid. 
M  XVnere  money  is  paid  into  court 
generally  upon  a  declaration  in  con- 
tract, it  is  an  admission  of  the  ex- 
istence of  a  contract  in  everv  trans- 
action  which  is  capable  or  being 
converted  into  a  contract  by  the  as- 
sent of  the  parties.  BenntU  v.  Fran* 
CIS.    2  Bos.  4*  FulL  B50. 

87  Therefore  whei^  a  defendant  who 
had  possessed  himself  of  goods  be- 
longing to  the  plaintiff,  ana  had  sold 
part  and  kept  the  residue  in  specie, 
paid  money  into  court  generally, 
upon  a  declaration  containing  a 
count  for  goods  sold  and  delivered, 
it  was  held,  that  he  had  thereby  ad- 
mitted the  transaction,  to  have  been 
converted  intD  a  contract,  and  that 
the  plaintiff  was  entitled  to  recover 
the  value  of  all  the  goods  under  the 
count  for  goods  sold  and  delivered* 
Ibid. 

88  If  the  defendant  pay  money  into 
court  generally  upon  a  declaration 
eoniaining  a  count  on  a  policy  of 
insurance,  together  with  the  money 
counts,  and  it  appear  that  the  plain- 
tiff by  his  conduct  previous  to  the 
trial,  induced  the  defendant  to  be- 
lieve that  the  only  point  to  be  tried 
was  a  question  of  frand,  and  suffer- 
ed him  to  prepare  his  evidence  ac- 
eordine*ly,  the  court  will  not  allow 
the  plaintiff  to  object  to  the  receipt 
of  that  evidence  at  the  trial,  en  the 
ground  of  the  contract  having  been 
admitted  by  payment  of  money  into 


court    MuUerr.  BoaiAorru  sJSos. 
<S*  Pull.  556. 

99  if  defendant  bring  money  into  court 
on  a  plea  of  tender,  plaintiff  may 
take  it  out,  though  he  reply  that  the 
tender  was  not  made  before  action 
brought.  Lt  Grew  v.  Cooke,  i 
Bos.  ^  Full.  338. 

4M)  Paying  money  into  court,  where 
the  demand  is  for  unliquidated  dam- 
ages, by  a  judge's  order  after  plea 
pleaded,  is  irregular;  bot  if  tha 
plaintiff  take  the  money  out  he 
thereby  waives  the  irregularity,  and 
cannot  afterwards,  have  a  verdict 
unless  he  recover  more  than  the 
sum  paid  in.  Or\ffiths  v.  fViUiams. 
1  Term  Rep.  710. 

M  The  only  ease  where  a  party  shall 
be  bound  by  the  payment  of  money, 
though  by  mistake,  is  where  it  is 
paid  into  court  under  a  rule.  Mai* 
eobn  r.  FuUarton.  S  Term  Bep. 
640. 

43  The  court  will  not  order  money 
paid  into  court  by  the  defendant 
through  a  mistake  to  be  restored  to 
him.  Vaughan  ▼.  Barnes*  2  Bo^ 
<$-  FuU.  892. 

48  Though  perbapt  in  case  of  fraud 
they  would.    Ibid. 

44  Payment  of  money  into  court  ad- 
mits the  cause  of  action,  as  stated 
in  the  plaibtiff's  declaration.  John* 
sUm  V.  Cohmbian  Ins.  Oo.  7  Johns. 
Sep.  810. 

4i  After  plea  pleaded,  leave  was 
granted  to  pay  money  into  court, 
with  costs  to  the  time,  but  not  spe* 
cifically  as  the  premium  on  the  pol« 
icy  of  insurance  on  which  the  a^ 
tion  was  brought  Dunlap  Sf  Orant 
V.  Commerem  tis.  Co.  i  JtAns, 
Bep.  149, 


PEDIGREE. 

A  special  verdict  between  other  par- 
ties, not  received  in  evidence  qfa 
pedigree.  Akal  on  the  demise  of  the 
BiJce  ^JthoU,  V.  miding  ^anoth- 
er.   2Str.ii5U 
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Black.  1104.      Wood  ▼.  JdknKHu 
PEER.  Ibid.  1157. 

6    AffidaTiU  in  qui  tarns  need  not  be 
1   ^.  Whether  a  peer  of  p&rliaraent      filed.    Frehch  qui  tarn  v.  Ckucon.    % 
eaa  be  sued  in  tbe  king's  beneh  by       Str,  1081. 

hill  ?  Lonsdale  t.  LUtledaUj  in  cam,  6    The    exceptions  in  the  enacting 
Kflc.    2  £r  Black,  267.  ehiuse  of  a  statute^  which  creates 

i  Bat  baring  pleaded  in  chief  to  a  an  offence  and  gives  a  penalty,  mnst 
bill  filed  against  him  in  that  conrt,  be  negatived  by  the  plaioHff^^  in  hit 
be  eannat  afterwards  assien  for  er«  deelaratioa  'Spiers  v.  PorArer.  1 
tor  that  he  ought  to  have  oeen  sued  Term  Rep,  1:1 1. 
by  originttl  writ  and  not  by  bill.  8,  7  Not  so  where  they  are  contained 
C  in  tke  house  ofLordSj  in  error,  2  in  a  subsequent  proviso.  Ibid, 
U.  Black.  299.  8    Nor  if  they  are  contained  in  a  sub« 

S    if  a  peer  be  sued  by  bill,  no  ob-       seauent  statute,  in  which  case  the 
jection  ean  be  taken  to  such  pro-       defendant  must  shew,  by  way  of  de*^ 
eeeding,  exeept  by  plea  in  abate-       fence,  that  he  comes  within  such  ex- 
ment.    Humeri,  jLord  JrundeL    3       ceptions.    Bex  v.  8.  Hall,    i  Tsrm 
Bo8,tfFidL7,  Rep.  322. 

4t  Quanre,  Whether  even  in  that  9  And  where  a  prosecutor  in  his  in- 
mode,  soch  an  objection  could  pre-  formation  negatives  some  of  the  ex* 
vaiL    IHd,  eeptious  which  he  need  not,  they 

i  A  writ  of  latitat  issued  against  a  may  be  rejected  as  surplusage.  1 
peer  was  superseded  on  motion.  Term  Bep.  322. 
gnmnded  en  an  ofllee  copy  of  the  10  Where  a  statute  gives  accnmula* 
praciae,  in  which  he  was  stiled  ba-  live  damages  to  party  grieved,  it  it 
ron  of  IP.  Ceucke  v.  Lord  ArundeL  still  but  a  civil  remedy.  Woodgata 
8  Eaai^  IST.  v.  KnatchhuU.    2  Term  Bep.  154. 

%  A  Roman  Catholic  peer  is  not  en-  11  The  statute  21  Jac,  1,  c  4,  only 
titled  te  the  privilege  of  franking.  applies  to  those  penal  statutes  on 
Lard  Petre  v.  Lord  Jhicklandy  in  er-  which  proceedings  may  be  had  be* 
t9r,    2  Bos.  4*  P^  139.  fore  the  justices  of  assise,  justicet 

of  the  peace,  &c.      Leigh  a.  t,  v. 
Bint.     8  Term  Bep.  852.    BaUs  q. 
PENAL  ACTIONS.  f.  v.  Atwood,    1  ff.  Black.  046. 

12  Tbe  court  of  K,  B.,  under  favonr- 
i   Leave  granted  to  compound  in  a       able  circumstances,  gave  leave  to 
fHi  torn  action.     BradahawY,  MA*       compound  in  a  penal  action  foru* 
fnim.     1  8tr,  167.  sury,  after  verdict.      Manghan  q.  t. 

<  An  action  to  recover  a  penalty  on  t.  Walker,  b  Term  Bep,  98. 
tbe  ttatttte  5  lie  6  JS.  6,  c.  14,  must  18  fiut  the  court  of  C.  P.  on  such  an 
be  brought  in  the  county  where  the  application  said;  it  lay  with  the  de- 
fact  wa«  committed,  and  not  com-  fendant  to  shew  the  circumstancet 
menced  in  the  superior  courts  at  which  might  entitle  him  to  such  in- 
Westmintter.  Jejferey  ^  tmn  r*  dule^ence.  Crowder  q.  i,  ▼.  Wag" 
Coles,     Willu,  684.  staff,    1  Bos.  S[  Fuller^  18. 

t  On  a  hanafidej  but  not  a  collusive  14  In  compounding  a  penal  action 
composition,  a  reasonable  sum  may  on  the  post  horse  act,  (which  gives 
also  be  paid  towards  the  plaintiiTt  costs  to  the  prosecutor,)  the  prose- 
eosts,  nood  V.  Johnson,  2  Black.  eutor  was  allowed  to  receive  the  dc- 
1157.  Wood  ▼.  Caffin,  Ibid,  1107.  ficient  duties  (not  amounting  to^90s.) 
4  On  compounding*  a  penal  action,  and  full  costs  of  suit,  though  to- 
tbe  king's  part  of  the  composition  gether  excee<ling  the  408.  paid  to 
to  be  first  paida,    Woody,  EUis.    2      the  crown.    nNbrthq.t.T*  Smart,    1 

Bos.  4*  PulH.  8L 
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Ad  The  court  will  not  (before  trt&l) 
stay  proceedings  in  an  aelion  a- 
gainst  a  sherift's  officer  for  a  penal- 
tj  on  statute  82  O,  2,  e.  28,  s.  12, 
though  a  similar  action  has  been 
commenced  against  the  sheriff  for 
the  same  offence.   PecheU  y,  Laytan* 

2  Term  Hep.  512. 

j16  But  after  verdicts  in  4ioth  actions, 
the  court  will  staj  the  proceedings 
in  both  on  paying  one  penalty,  aod 
the  costs  in  one  action.  2  Term 
Bep.  712, 

17  A  discontinuance  is  cured  by  the 
appearance  of  the  party  by  statute 
32  H.  8,  c.  80.  in  penal  as  well  as 
civil  actions.  Himble  v.  BUmd^  in 
error.    6  Term  Bep.  255. 

18  If  the  jury  find  a  verdict  for  the 
plaintift  with  one  penalty  generally 
in  a  penal  action,  and  the  plaintiff 
apply  it  to  one  count,  he  cannot  af- 
terwards apply  it  to  another,  though 
the  former  be  bad  in  law,  and 
though  the  cTidence  would  have 
warranted  the  verdict  on  any  other 
count.  HoUoway  q.  t.  v.  Bermet,  8 
Jkrm  Bep.  448. 

10  It  appearing  that  the  bill  io  a  pe- 
nal action  had  been  taken  off  the 
file,  the  court  permitted  it  to  be  sup- 
plied from  a  copy  taken  by  the 
plaintiff  himself.   Petriev.  Benfield, 

3  Term  Bep.  4:76. 

»  The  statute  87  G.  8,  c  f  0,  s.  26, 
requinng  a  proctor  te  take  out  a 
certificate  for  practising  under  a 
certain  penalty,  gives  no  action  to  a 
common'informer  for  the  recovery 
of  it ;  the  6th  section  of  that  act,^ 
inoorporating  the  power  of  sning,' 
&c.  given  by  former  statutes,  only 
reftrring  to  penalties  in  respect  of 
duties  created  by  prior  sections  of 
that  act  Barnara  v.  OostUng.  2 
East,  060. 

21  It  seems  that  two  proctors  may  be 
sued  together  for  not  obtaining  and 
entering  their  certificates,  and  that 
one  may  be  acquitted  and  the  ether 
eoavicted.    Ibid. 

'JZ  But  on  error  brought  in  the  exche- 
quer chamber,  both  points  were  o- 
verruled.  Barnard  y.  Cosilingand 
el.    Jyew  Bep,  2i9« 


23  ^ere.  Whether  it  be  not  bad  tm 
sue  under  the  statute  for  not  having 
obtained  and  entered  a  certificate^ 
without  distinguishing  which  of 
those  two  omissions  the  person  sned 
has  been  guilty  of.    Ibid. 

24  A  joint  action  may  be  maintained 
against  several  to  recover  a  penalty 
upon  the  game  laws.  Hardyman  v* 
H'hitakerj  cited.     2  East,  073,  n. 

25  The  statute  30  Q.  3,  c.  79,  giving 
a  penalty  of  20l.  for  printinir  papers 
to  be  published,  withiiut  adding  the 
printer's  name  and  place  of  abode, 
directs  that  any  penalty  imposed  by 
the  act  exceeding  20l.  may  be  suea 
for  in  the  courts  at  Westminster  ^ 
and  any  penalty  not  exceeding  20l. 
shall  ana  may  be  recovered  before 
any  justice  of  peace ;   but  it  also 

gives,  in  the  same  clause,  a  form  of 
eda'ration  for  recovmnj^20l.  in  the 
courts  of  frestndnster^  Yet  held, 
that  a  common  informer  cannot  sue 
for  a  penalty  of  20l.  in  this  court  $ 
no  such  power  being  given  by  the 
statute,  and  their  being  no  power  at 
common  law  for  a  common  inform- 
er to  sue  for  any  penalty ;  and  that 
the  form  of  the  declaration  must  be 
read  in  blank,  as  ifk  the  sum,  such 
form  being  otherwise  inapplicable 
to  a  larger  penalty  before  given ; 
and  that  no  such  action  lay  to  re- 
cover two  or  more  penalties  of  20L 
each.  Fleming  g.  t.  y.  Bailey.  5 
East,  818. 
20  Assuming  it  te  be  necessary  in  an 
action  for  a  penalty  by  a  common 
informer  that  the  court  should  refer 
to  the  statute  ^rif^  the  remedy  as 
well  as  to  that  cr^oH?^  the  offence 
and  giving  the  penalty  $  yet  a  court 
for  a  penalty  on  the  statute  B  Jmi, 
c.  14,  stating  that  the  defendant 
kept  a  snare  to  kill  game,  against 
the  form  of  the  statute  in  such  case 
made,  ^c,  by  reason  whereof,  and 
by  the  force  of  the  statute  in  such 
case  made,  &e.  is  sufficient ;  for  the 
first  Statute  mentioned,  refers  to  the 
5  .^nn,  c.  14,  creating  the  offence^ 
and  giving  the  penalty ;  and  the 
statute  lastly  mentioned,  refers  t§ 


PENALTY. 
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Ihe  S  R  s,  e.  19,  wlereby  the  whoU 
penalty  is  given  to  the  common  in- 
former, the  half  only  of  which  had 
heen  given  to  him  by  an  interven- 
ing statute.  The  Earl  of  Ctanri- 
mrd  V.  SMces.    7  East,  5±9. 


VISSALTY. 

i  An  Easl'India  merchant,  being 
bouid  at  Bombay  in  a  bond  to  ap- 
pear in  tlui  court  to  answer  the  de- 
mands of  a  black  merchant  there, 
permitted  to  appear  here  according- 
ly. Ji  black  merchant  of  Bombay  v* 
SkmlL    1  Burr.  398. 

9  When  a  penalty  is  paid  according 
to  the  slipolation  of  articles,  no  sab- 
ie<|nent  action  on  the  case  lies  for 
the  breach  of  contract.  Bird  v.  Ban^ 
dalL    1  Black.  387  and  873. 

3  But  one  may  recover  more  than 
the  penalty  in  damages,  where  there 
has  been  no  such  precedent  pavment. 
Winter  v.  Trimmer,    i  BUick,  390. 

%  in  debt  for  a  penalty  for  non-per- 
fornuunee  of  covenants,  judgment  on 
demurrer  may  be  entered  up  for  the 
penalty  in  like  manner  as  before  the 
statutes  and  9  W.  8,  c.  11;  but 
then  it  can  stand  only  as  a  security 
for  the  damages  sustained.  Gooct- 
win  V.  CrofwU^  {Bxecvdar.)  Cowp^ 
3d7. 

*    To  entitle  himself  to  a  penalty  on 
articles  of  agreement,  die  plaintiflT 
must  shew  a  strict  performance  on 
kis  part.     1  fl.  Black.  270, 

i  By  articles  of  agreement  between 
the  plaintiff  and  defendant,  it  was 
agreed  that  the  plaintiff  should  pay 
tbe.  defendant  so  much  per  week  to- 
perform  at  his  theatres,  with  her 
travelling  expences,  and  that  the 
defendant  should  perform  at  the 
theatres  such  things  as  she  should  be 
required  by  the  plaintiff,  and  at- 
tend at  the  theatres  beyond  the  usu- 
al hours  on  any  emergency,  and  at 
rehearsals,  or  be  subject  to  such 
lues  as  are  established  at  the  thea- 
Ires,  and  abide  by  the  regulations 
•rthe  theiitres,  and  pay  all  finest 


and  that  ^  either  of  them  neglect- 
ing to  perform  that  agreement 
should  pay  to  the  other  SOOK"  Th^ 
court  held,  principally  on  the  ground 
of  the  stipulation  in  the  agreement 
for  the  payment  of  smaller  sums  in 
certain  cases,  namely,  the  fines^ 
that  the  2O0\.  was  in  the  natore  of  a 
penalty,  and  not  of  liquidated  dam- 
ages. JSdUy  V,  FTMon^  %  Bos.  ^ 
Ftdl  846. 

7  if  a  party  agree  not  to  do  some 
specified  act  under  a  ^  nenalty''  of 
loool.  such  sum  cannot  be  consider- 
ed in  the  nature  of  liquidated  dam- 
ages. 8mitk  V.  Dickenson^  3  Bos. 
4*  Full  630. 

8  in  an  action  on  the  statute  2  and  3 
Ed.  6,  c.  IS,  for  the  treble  value  of' 
the  tithe  com,  omitted  to  be  set  out^ 
it  is  not  enough  for  the  defendant  to 
shew  the  existence,  in/oc^,  of  a  cus* 
tom  in  the  parish  to  set  out  the  11th- 
instead  of  the  10th  mow  ;    for  the 
validity  as  well  as  the  existence  of 
such  a  custom  is  properly  triable  in 
this  form  of  action,  though  penal  in 
its  nature  ;    being  given  to  the  par- 
ty grieved,  and  bis  only  remedy  at 
eommon  law  for  subtraction  of  the 
tithe  due  to  him.    Phillips  v.  Da^ 
'vies.    8  Eastj  178. 

0  A  question  as  to  what  is  to  be  con- 
sidered as  a  penalty,    i  Mass.  10 1» 

10  Ji.  and  B.  entered  into  a  written  a- 
greement,  by  which  J.  agreed  t» 
convey  to  B.  700  acres  of  land  to  be 
appraised,  in  part  payment  for  a 
farm,  valued  at  3,700  dollars,  which 
B.  agreed  to  sell  to  Ji.,  and  it  waa 
covenanted,  that  in  ease  either  par- 
ty failed  to  fulfil  the  agreement,  the 

f»arty  failing  to  perform, "  should 
brfeit  and  pay^  to  the  party  who 
should  fulfil  the  agreement,  the 
sum  of  2,000  dollars,  as  damages." 
It  was  held;  that  the  2,000  dollars 
was,  according  to  the  intention  of 
the  parties,  as  inferred  from  the 
whole  agreement,  to  be  considered 
as  a  penalty,  and  not  as  stipulated 
damages.  Dennis  v.  Cummings*  9 
Johns.  CaseSf  297. 

11  Penalties  must  be  created  by  the 
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express  wordb  of  an  aet,  and  cannot 

be  raised  b^  implication.     Joms  r.  PERJURY. 

£sf».     2  Johns.  Rpp,  379. 
id  Where  the  party  may  sue  for  dam->  1    In  perjury  upon  an  answer  in  ehau" 
ages  beyond  the  penalty  of  the  con-       eery^  no  need  to  prove  the  identity 
tract.    4  DallaSy  IM.  of  the  person  or  the  actual  swear- 

ing.   The  handwriting  of  the  de- 
fendant and  the  master  mo4t  bo 
PENNSYLVANIA.  proved.    Rex  v.  John  Morris.    % 

Burr.  1189. 
Operation  of  the  compact  for  settling  2  Perjary  committed  at  the  Old  BaU 
of  the  disputed  territory  between  fejf  on  a  trial  before  a«^fui<ftes^ju- 
FemisghMinia  and  Vir^nia^  as  to  ry,  is  laid  in  and  tried  by  a  jury  of 
rights  previously  acquired.  8  DaU  the  city  of  London.  TfU  King  v. 
las,  4a5  to  466.  Oough.    2  Doug.  794. 

What  constitutes  a  legal  right  of  entry  8    Peijury  being  committed  in  the 
in  Pennsylvania.    Ibid.  booth-hall  within  the  limits  of  the 

county  of  the  city  of  Gloucester ,  on 

the  trial  of  a  cause  before  a  jury  of 

PEREMPTORY.  the  county  at  large ;  the  indictment 

may  be  found  and  tried  by  juries  of 
A  peremptory  rule  is  always  under-       the  cotinty  at  lar^e.    Rex  v.  Oough, 
stood  so  as  to  be  without  prejudice       2  Diug,  79 1  to  797. 
to  justice,     dnon.     Lofft,2%2.     2  4    It  is  necessary  in  indictments  for 
Black.  929.     1  Cowp.  161.  this  offence,  to  state  a  legal  author- 

ity to  administer  an  oath.       This 
King  v.  Lyme  Regis.    1  Doug.  I56w 
PERFORMANCE.  5    Perjury  must  not  only  be  false 

swearing  upon  oath,  and  in  a  court 
Where  an  act  cannot  be  completed  having  authority  to  administer  an 
without  the  concurrence  of  the  par-  oath,  and  in  a  matter  which  is  ma- 
ty for  whom  it  is  to  be  done  ;  if  the  terial  to  the  cause,  but  it  must  be  a 
party  who  is  to  do  it  does  as  much  wilful  and  deliberate  false  swearing; 
AS  he  can  without  such  conenrreiice,  for  if  a  man  in  hurry  of  evidence^ 
he  does  what  is  equivalent  to  an  ac-  or  from  defect  of  memory,  swears 
tnal  performance  of  the  act,  and  false  by  error  or  surprize,  this  is 
may  insist  upon  any  recompence  he  not  periury ;  for  there  must  be  the 
was  to  have  upon  such  performance.  mind  of  swearing  false  to  make  it 
A  tender  cannot  amount  to  a  per-  perjury ;  and  then  it  will  be  perjii- 
formance,  unless  it  is  actually  re-  ry,  even  if  a  man  swears  to  a  true 
jected,  or  unless  it  is  to  be  made  at  fact,  if  it  can  be  proved  he  believed 
a  particular  place  and  the  party  to  it  false.  Gilbert  v.  Berkinshaw. 
whom  it  is  to  be  made  does  not  at-       Lafft,  771. 

tend.  A  man  who  would  insist  on  6  Affidavit  that  they  the  deponents, 
a  tender  at  a  particular  place,  and  nor  any  of  them,  never  received,  held 
a  non-attendance  by  the  parly  to  a  g^ood  and  sufficient  denial;  aud 
whom  it  was  to  havfe  been  made,  that  if  false,  and  they  had  reteived, 
must  shew  that  he  was  at  the  place  the  words  were  full  enough  to  sub- 
the  last  moment  the  tender  could  ject  them  to  an  indictment  of  peiju- 
properly  have  been  made.  Ltmca*  ry.  Anon.  Lofft^  i374. 
shire  r.  KiUingworth.  t  L.  Raym.  7  Perjury  punishable  at  common  law, 
686.    Skdk.  Mi.    8  Balk.  849.  if  it  relate  to  justice  by  statute;  if 

to  a  spiritaal  matter  in  that  fourth 
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il  is  punishable  there.    Buxton  v. 
Goueh.    3  Sulk.  260. 

8  False  evidence,  if  immaterial,  is 
not  perjury ;  but  whatever  is  perju- 
ry at  eoiomou  law,  is  perjury  under 
the  statute.  The  statute  does  not 
alter  the  offence,  but  merely  in- 
creases the  punishment.  In  plead- 
ing collateral  matters,  the  county  in 
which  they  aro^e  must  be  mention- 
ed as  well  as  the  vill.  An  innuen- 
do can  only  explain  or  apply  prece- 
dent nuitter;  it  cannot  add  to  or 
extend  it.  The  tCing  t.  Griepe.  1 
L.  Raym,  256. 

9  Articles  of  peace  appearing  mali- 
eious  and  untrue,  court  stayed  pro- 
cess on  them,  and  committed  the 
eiLhibitant  fur  perjury.  Rex  v.  Bo- 
hert  Pamell.    2  Burr.  806. 

10  To  fuuod  an  indictment  for  perju- 
ry I  he  requisite  circumstances  are 
these;  ike  oath  must  be  taken  in  a  ju- 
dicial  proceedings  before  a  competent 
jurisdiction;  and  it  must  be materuU 
to  the  question  depending^  and  false. 
Bex  ▼.  E.  Aylett.    1  Term  Rep.  60. 

ii  Peijury  may  be  assigned  on  an  af-* 
fidavit  of  an  attorney  of  the  court 
made  in  answer  to  a  charge  exhib- 
ited against  him  in  a  summary  way 
for  havins;  in  his  possession  blank 
pieces  of  paper  with  affidavit 
stamps,  and  the  signatures  of  a 
master  extraordinary  in  chancery 
and  another  person  at  the  bottom 
of  the  papers.  Bex  v.  Crossley.  f 
Term  Rep.  std. 

12  It  i^  no  ohjection  to  such  an  indiet- 
ment  that  it  is  not  stated  where  the 
court  was  holden  when  the  original 
application  whs  made,  or  when  the 
rul«i  was  made,  calling  on  the  de- 
fendant to  answer  the  ehai^e ;  a 
sunitfient  venue  being:  laid  on  the 
fact  of  taking  the  false  oath.  7 
Term  Rep,  Si5. 

13  In  the  indictment  there  mnst  be  an 
allegation  of  time  and  place^  which 
are  sometimes  material  and  neces- 
sary to  be  laid  with  precision,  and 
sometimes  not.     1  Term  Rep,  60. 

14  Where  time  is  not  material,  it  need 
not  be  pi^itively  averred,  and  if  un- 


der a  videlicit^  may  be  rejected,    l 
Term  Bep.  70, 1. 

15  It  is  not  necessary  to  set  forth  in 
an  indictment  for  perjury  so  much 
of  the  proceeding  of  the  former  tri- 
al as  will  shew  the  materiality  of 
the  question  on  which  the  perjury 
is  asiigned  ;  it  is  snfficient  to  allege 
generally  that  the  particular  ques- 
tion became  a  material  question. 
0  Term  Bep,  318. 

16  By  statute  23  G.  2,  e.  li,  the  pro- 
secutor need  only  set  forth  in  the 
indictment  the  substance  of  the  of-* 
fence  charged,  and  by  what  court, 
or  before  whom  the  oath  was  taken, 
(averring  such  court,  &c.  to  have 
competent  authority  to  administer 
the  same,)  &c.  without  setting  fbrtli 
the  commission  or  authority  of  the 
court,  &c.     5  2^erm  Rep,  3 17. 

17  In  an  indictment  for  a  perjury 
committed  at  the  admiralty  session, 
where  the  commission  was  directed 
to  d.  B.  and  C,  and  others  not  nam- 
ed, of  whom  A,  B.  and  C.  were  a- 
Inong  others  to  be  one;  the  court 
will  take  it  to  mean,  that  if  either 
of  the  persons  named  of  the  quoram 
were  present,  it  would  be  sufficient. 
Rex  V.  Dowlin,     9  Term  Rep.  3il. 

18  In  such  case  it  is  not  necessary  to 
set  out  the  commission  in  the  indict-' 
ment.    S  Term  Rep.  317. 

Id  But  where  the  prosecutor  in  per- 
jury, undertakes  to  set  out  in  the 
indictment  more  of  the  proceedings 
that  he  need  under  the  statute  23  G. 
2,  c.ll,  he  must  set  them  forth  cor- 
rectly.   6  Term  Rep.  317. 

20  Stating  that  at  a  court  of  admiral^ 
ty  session  X  K.  was  in  due  farm  of 
law  tried  upon  a  certain  indictment 
then  and  Aere  depending  against 
him  for  murder,  and  that  at  and  up- 
on the  said  trial  it  then  and  there 
became  and  was  made  a  material  qneS' 
tion  whether,  &e.  are  sufficient  a- 
verments  that  the  perjury  was  com- 
mitted on  the  trial  of  J.  IT.  for  the 
nitirder,  and  that  the  question  on 
which  the  perjury  was  assigned  was 
material  on  that  trial.  5  Term  Rrp. 
317. 
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PETERSBURGH. 


PEW. 


21  A  complaint  having  been  made  ore 
temis  by  a  soiicitur  before  the  chan- 
cellor in  the  court  of  chancery,  of  au 
arrest  in  returning  home  after  the 
hearing  of  a  cauiie,  the  iudictment 
slated  that  ^*  at  and  upon  the  hearing 
of  the  said  complaint^'^^  the  defendant 
deposed,  &c. ;  thid  ia  a  sniHeient 
averment  that  the  complai)it  was 
Iieard,     1  2'erin  Itep.  70. 

22  The  complaint  of  the  defendant 
being  that  he  was  taken  before  he 
got  to  his  oun  house  in  the  parish 
of  SL  Martin  in  tha  Fields^  innuendo 
his  house  in  the  Hay  market  in  St. 
Martin^ s^  &c.  The  innuendo  is  on- 
ly a  more  particular  description  of 
the  same  house,  and  good.  1  Tenin 
Rep.  70. 

23  1  he  oath  being  that  the  defendant 
ivas  arrested  upon  the  steps  of  his 
own  door,  an  innuendo  that  it  was 
the  outer  door  is  good.  1  Term 
Rep.  70. 

2k  An  indictment  for  perjury  assign- 
ed on  an  affidavit  sworn  before  the 
court  of  ^.  U.  need  not  state,  nor  is 
it  necessary  to  prove,  that  the  affi- 
davit was  filled  of  record  or  exhibit- 
ed fb  the  court,  or  in  any  manner 
used  by  the  party.    7  Term  Rep,  315. 

2S  The  punishments  directed  by  the 
statute  18  O.  2,  c.  18,  to  be  inffiet- 
ed  upon  perjury  in  falsely  taking 
the  freeholder's  oath  at  an  election 
of  a  knight  of  the  shire,  are  cumu- 
lative under  the  statute  5  Eliz.  c. 
«,  8.  6,  and  2  O.  2,  e.  25,  s.  2,  to 
which  the  first  mentioned  sfa^e  re- 
fcri.    Rex  v.  Price.    6  East^"^. 

PETERSBURGH. 

By  the  Kct  of  congress  of  lOth  of  May, 
1800,  the  collector  of  the  district  of 
rdnnhurfich  was  not  restricted  to  a 
eommisiion  of  two  and  an  half  per 
cent,  on  the  monies  by  him  eollect- 
f  d  and  received  after  the  30th  of 
June,  IHOO,  on  account  of  bonds 
prcviouily  taken  for  duties  arising 
'  m  goods  imported  into  the  Vjiiied 
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States.      United  States  r.  &th. 
Cranchy  399. 

PEw: 


1  A  person  may  prescribe  for  a  pew 
in  the  chancel  of  a  church.  Grif- 
fiths v.  Matthews.    5  Term  Rep.  2Q7, 

2  There  cannot  be  a  gift  of  a  pew  to 
a  m an  w  i  t hout  a  fac u  h y .  Rogers  v. 
Brooks.    1  Term  Rep.  431,  n. 

3  t'ossession  alone  of  a  pew  in  a 
church,  Ihough  for  above  sixty  years, 
i»  not  a  sufficient  title  to  main(aiii 
an  action  on  the  case,  even  against 
a  wrodg-doer,  for  disturbance  in  the 
enjoyment  of  it;  but  the  plaintiff 
must  prove  a  prescriptive  right,  or 
a  faculty,  and  should  cfaim  it  in  his 
declaration  as  appurtenant  to  a  mes- 
snnge  in  the  parish.  Stocks  v.  Booth, 
1  Term  Rep.  4^8. 

4  But  possession  for  36  years,  where 
the  |>ew  is  elattned  as  appurtenant 
to  a  messuage,  is  a  good  presumptive 
evidence  of  a  faculty.  Rogers  v- 
Brooks  cj  Ux.     1  Term  Rep.  131,  n, 

5  So  uninterrupted  possession  of  a 
pew  in  the  chancel  for  30  years,  un- 
expfained,  is  presumptive  evidence 
of  a  prescriptive  right  to  the  pew  in 
an  action  against  a  wrong-doer.  5 
Term  Rep.  297. 

6  But  that  presumption  may  be  re- 
hutted  by  proof  that  prior  to  that 
time  the  pew  had  no  existence.  5 
Term  Rep.  297. 

7  A  faculty  to  a  man  and  his  heirs  in 
bad.  Stocks  v.  Booth.  1  Term 
Rep.  432. 

8  If  a  fsieulty  be  annexed  to  a  mes- 
suage, it  may  be  transferred  witlr 
the  messuage  to  another  person,  l 
Term  Rep.  431. 

9  There  may  be  a  faculty  for  ex- 
changing seats  in  a  church.  1 
Term  Rep.  ^3i. 

10  Trespass  will  not  lie  for  entering 
into  a  pew;  because  the  plaintiff 
has  not  the  exclusive  possession, 
the  possession  of  the  church  beins;: 
ia  the  parson.    1  Tmn  Rep.  430. 
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i  The  prcseribiog  what  is  fit  for  a 
patient,  is  practising  physic.  Col- 
U^  of  Fhtfsicians  v.  Rose.  3  Salk, 
17. 

2  Undetermined,  whether  the  licen* 
tiates  in  physic  have  in  general  a 
right  to  demand  admission  into  the 
college.  Beje  v.  College  of  Phisi- 
cidns.     5  BuiT.  2740. 

^  A  graduate  doctor  of  one  of  the  ii- 
ni?ersities  cannot  practice  physic  in 
London^  or  within  seven  miles  of  it, 
without  licence  from  the  college  of 
physicians.  College  of  Vhysicians 
V.  J^vetL    1  L.  Itayiiu  472. 

4  Caadlilates  to  be  admitted  of  the 
college  are  to  be  exsCniined  by  the 
cdmitia  minora^  then  proposed  to 
the  eomitia  majora  and  elected  by 
them,  before  they  cah  claim  to  be 
ad  mi  (ted.  Rex  v.  •^slcew  S^  others, 
4  Burr.  2186, 

5  A  physician  cannot  maintain  an 
action  for  his  fees.  Chorley  v.Bol- 
cot    ^  Term  Rep,  BIT. 

6  A  doctor  of  physic,  who  has  heen 
licensed  by  the  college  of  physi* 
eians  to  practice  physic  in  Ltnidon, 
and  within  seven  miles,  cannot 
claim,  as  a  matter  of  right,  to  be 
examined  by  the  college  in  order  to 
his  being  admitted  a  fellow  of  the 
college.  Rejc  v.  The  President  and 
OAlege  of  Physicians.    7  Term  Rep. 

292. 

T  The  college  of  physicians,  who 
havepovierby  their  charter  (con- 
firmed by  act  of  parliament)  to  make 
bye-laws,  have  made  bye-laws  re- 
specting the  qualifications  of  per- 
sons to  be  admitted  into  the  college  ; 
by  them  it  is  ordained  that  no  perr 
son  shall  be  admitted  into  the  class 
of  candidates  before  admission  into 
the  college,  unless  he  has  taken  a 
degrc^  of  M.  D.  at  Oxford^  Cam- 
bridge^  or  Dublin^  except  in  two  cas- 
es ;  in  one  of  those  cases,  the  pres- 
ident may  propose  once  in  every 
«thcr  year  a  doctor  of  physic  of  a 
ecrfain  standing,  and  if  he  be  ap- 


proved by  the  college,  he  may  be 
admitted  a  fellow;  ia  the  other, 
any  fellow  may  propose  a  doctor  of 
physic  of  a  certain  age  and  stand- 
ing, and  if  approved  at  certain  meet- 
ings he  may  be  admitted  a  fellow ; 
held  that  these  were  reasonable  bye- 
laws.    7  Term  Rep.  282. 


PILOTS. 

1  Every  person  who  takes  npon  him- 
self to  be  pilot  of  ship's  before  being 
examined,  approved,  and  admitted 
into  the  feliouship  of  the  pilots  of 
the  Trinity  House,  incurs  the  pe- 
nalties of  statute  3  G.  1,  c.  13.  Aiiii- 
ber  qui  tam^  ^'c,  v,  Blanchard.  5 
Burr.  2602. 

2  A  master  or  owner,  not  being  a 
regular  pilot,  may  not  pilot  his  own 
Teasel  up  the  J'hames.  Kimber  qui 
tarn  V.  Blancfmrd,    2  Black.  690. 

3  The  penalty  imposed  by  the  stat- 
ute of  1706,  c.  8d,  s.  3,  does  not  ex- 
tend to  one  who  pilots  a  public  ves- 
sel of  war,  of  the  United  States. 
Ayers  v.  Knosc.    7  Mass.  306. 

4  A  pilot  J  while  on  board  of  a  ship, 
has  the  exclusive  direction  and  con- 
trol of  her,  and  is  considered  as 
master,  pro  hac  vice.  Snell^  ^l^^S 
Sf  Co.  V.  Rich.     1  Johns.  Rep.  303. 

5  The  owner  of  a  ship  doing  dam- 
age to  another,  is  liable,  though  the 
shin  was  in  charge  of  a  pilot.  4 
Dallasy  206. 


PLEADING. 

I.  Declaration. 
II.  Departure. 

III,  Double  pleuy  or  Duplicity  in 

Pleading. 

IV.  Heir,  Plea  by. 

V.  JSTot  guilty,  Sf  Jm  DebiK 

VI.  Plea  in  bar. 

Vll.  Prescription  or  Usaj^d. 

VIII.  Profert. 

IX.  Replication  Sc  Rejoinder. 

X.  Title.  ^ 

XL  Traverse. 
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PLEADmO  I. 


XII.  ridelieit. 

XIII.  Ancient  De}Kesney  Surplusage^ 
and  points  of  Practice  in 
Pieading.  ] 

I.  Declaration. 

f  In  an  action  of  debt  upon  an  ar 
ward,  plaintiir  needs  shew  forth  no- 
thin:;  more  than  is  necessary  to  sup- 
port his  claim  and  entitle  him  to  the 
thing  demanded  ;  but  if  such  an  ac* 
lion  be  brouf^ht  upon  the  arbitration 
bond,  plaintiff  must  f^et  forth  uhole 
demand.  Verry  v.  JVicholson*  1 
Burr.  278. 

S  Que.  Whether  a  man  \«ho  has  a 
right  to  be  present  at  a  vcstr}',  can 
maintain  an  action  against  one  who 
keeps  him  out  of  the  room  in  which 
the  Tcstry  is  holding  ? 

If  such  an  action  will  lie,  the  declara- 
tion must  shew  that  the  parishien- 
ers  liad  a  riglit  to  hold  their  vestry 
in  the  room  out  of  wliich  the  plain- 
tiff was  kept 

An  allegation  that  the  room  was  the 
Usual  place  in  which  vestries  were 
wont  to  be  held,  is  not  suiiicient  to 
shew  tite  parishioners  had  a  right 
to  hold  their  vestries  in  it.  Fhuli' 
hroicn  v.  Ryland.  2  L.  Raym.  1388. 
Str.  6  2*. 

9  Latitat  may  be  atledged  in  plead- 
ins;  to  be  sued  out  2.3d  Fel)rttary, 
(though  out  of  term^)  it  not  being 
an  impossible  time,  though  the  usu- 
al course  is  to  allege  it  to  be  sue4 
out  the  la^t  day  of'  the  prccccding 
term  on  which  it  bears  test.  Hart 
v.  fVesion.    2  iJlack^  683.    B  Burr. 

2j80. 

4  Three  co:iuts  out  of  seven  in  a  dec- 
laration npon  a  policy  of  insurance, 
ordcM'cd  to  be  struck  out  as  unneccs- 
tnry ;  they  being  only  repetitions  of 
three  other  counts,  stating  the  sig- 
nature to  have  boon  by  an  agent  of 
tho  defendant,  and  the  three  former 
oountH  having  allopred  the  signature 
to  have  been  by  defendant  himself; 
hut  no  (uiNtM  s;ivf»n.  Sarah  tVic/ioZ- 
Kon  V.  Stt'phcn  Crunti,    2  Buit,  1188. 

I    yfhmm^  ihmn^  i^r«  uiuiual  renedies, 


either  may  sue  without  ahewiug  a 
performance  on-his  jiart ;  but  wherB 
defeqdant  by  deed  pool'  covenants 
to  accept  80  much  stock  from  plain* 
tiff  as  soon  as  the  receipts  should  be 
delivered  out,  and  pay  9501.  for 
same  on  a  certain  day;  in  an  ac- 
tion for  the  money,  a  tender  or  de- 
livery of  the  stock  must  be.averred. 
Lock  V,  fVright.    X  Str.  509. 

6  In  trespass  quare  ctausuwf  regit ^  the 
plaintiff*  may  deciare^  generally, 
without  naming  the  closes,  whieU 
draws  on  the  common  barj  and  new 
assignment.  Martin  v.  iCestei*ton. 
2  B'lack.  1089. 

7  Declaration  relates  back  to  the 
first  day  of  the  term,  unless  there 
be  ^ny  circumstance  on  record  tu 
refer  it  to  any  subsequent  return, 
and  then  only  to  the  essoigu  day  of 
that  return.  *  3  Wils.  154. 

8  Assault  and  imprisonment  De- 
fendant justifies  under  a  capias  ad 
respondendum  $  plaintiff  replies,  the 
liefeudant  released  him  from  the  ar- 
rest and  afterwards  arrested  him  ; 
and  prays  judgment,  because  the  de> 
fendant  has  acknowledged  the  tres-? 
pass ;  this  is  naught,  and  the  plain- 
tiff ought  to  have  made  a  new  as- 
signment. ScM  v.  Dixon.  2  WUs. 
3. 

Q  In  an  action  by  one  commoner  a-r 
gainst  anot|ier  for  suvcharg^ng, 
plaintiff  may  declare  generally,  and 
need  not  particularly  shew  the  sur- 
charge or  defendant's  right  of  com- 
mon. Atkinson  v.  Teasdale.  3  WUs. 
278.. 

10  In  a  declaration  upon  the  statute 
.    of  0  O.  1,  c.  22,  it  was  laid  that  two 

stacks  of  oafs  of  the  plaintiff  were 
,  set  on  fire  feloniously ;  and  well  e- 
nough,  although  it  was  objected  it 
ought  to  have  been  laid  to  be  done 
uniawfully  and  maliciously.  Mien 
qui  torn,  ^c.  v.  The  Inhabitants  of 
the  Hundred  of  Kirton.  3  Ulls.  Bi8. 
2  Black.  842. 

11  Where  the  proper  venue  (A!)  ig 
stated  in  the  margin  of  a  declara- 
tion, and  the  venue  in  the  body  of 
the  declaration  ii  laid  at  D,  in  the 
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f ouniy  ftferesaid,  ^ben  tbe  next  an- 
teeedeDi  eoantj  is  fF,;  the  refer- 
ence shall  be  to  the  venue  in  the 
Baffin  on  a  general  demorrer.  Sut- 
tm  T.  Ferin,   3  Wiis.  339.    2  Black. 

12  Case  fqr  obstructing  a  wharf  con- 
trary (o  agreement,  and  trover  may 
be  joined.      Jlast  v.    Goodson.     3 
inis.  3^.     2  Black.  818. 
i2  Trespass.      Prescription  for  toll 
throngh  tiie  streets  of  Gainsborough 
in  consideration  of  repairiDg  divers 
streets  there,  iil ;    because  does  not 
say  he  repaired  all  the  streets  there. 
Truman  v.   fValgkam  ^  Kei/.      2 
nils.  296. 
ii  A  declaration  stating  that  the  de- 
fendant was  paymaster,  that  he  pro- 
mised the  plaintiff  that  he  should 
be  his  elerk  as   long  as  lie  the  dcr 
iendant  should  be  paymaster,  tliat 
the  plaintiff  served  the  defendant  m 
servUio  predicto  until  a  particular 
day,  and  that  on  that  day  the  de- 
fendant diudsit  et  exfulsU  the  plain- 
^fl[ extra  servitium  mum;  is  good, 
though  it  does  not  state  in  terms 
that  the  defendant  continued  pay- 
niaster  after  the  dismission  of  tho 
plaintiff.     Vatighan  v*  LuckUig.    2 
L.  Baym.  1222. 
15  The  eoant  stating  that  in  consider- 
ation tbe  plaintiff's  testator  had  ear^ 
ried  certain  merchandizes  for  the 
defendant,  promised  to  pay  him  tan^ 
tam  denariorum  suminam  pro  trans' 
partatione  merchandixarum  predicta' 
nmj  predictarum  rationabtliter  ha- 
bere meruissety  omitting  the  words, 
^  quantam  ip$e^^^  and  avering  that 
pro  transportatione  merchandixarum, 
omiUing  the  word,  '^  predictarum^^ 
ht  deserved  so  much,  cannot  be  ob- 
jected to  after  verdict.      Glover  v, 
Bogers,    2  L.  Bdym.  1165.  2  8alk. 

657. 

16  In  an  action  for  a  copyhold  fine 
for  a  licence  to  aliene,  there  is  no 
nreasion  to  shew  that  the  place 
Inhere  the  fine  was  appointed  to  be 
paid  is  within  the  manor.  Where 
a  tender  ought  to  be  pleaded  with 
jl^  tout  temps  prists  it  cannot  be  plea- 


ded, after  an  imparlance.  Taxley 
v.  Bahier.  l  X.  Raym.  44. 
17  In  debt  on  a  bond  of  indemnity  a- 
gainst  the  maintenance  of  J.  8.,  his 
wife,  and  children,  it  is  a  good 
breach  that  two  justices  made  an 
order  to  pay  2s.  for  the  maintenance 
of  T.  8.  one  of  the  children  of  J.  S. 
his  wife  and  children.  An  addih 
tional  averment  that  part  of  the  28. 
was  for  the  maintenauce  of  T.  S.  is 
surplusage  $  and  a  traverse  of  suck 
averment  immaterial.  No  traverse 
is  good  which  does  not  reduce  the 
point  in  debate  to  a  conclusion* 
Two  justices  out  of  sessions  may 
make  an  order  for  an  express  snui 
for  the  maintenance  of  a  pauper. 
fValtham  ▼.  Sparkes.  1 L.  Raym.  41. 

18  In  a  declaration  in  covenant,  so 
inuch  only  of  the  substance  of  tlie 
deed  and  the  eovem^nt  shall  be  set 
ou(  as  will  shew  the  plaintifi''s  title. 
Vundass  v.  Lord  Weymouth.    Coiop* 

19  )f  more  be  inserted,  the  court  will 
refer  it  to  the  master  to  strike  it  out 
with  costs,  and  will  animadvert  up- 
on the  drawer  of  the  declaration. 
Ibid,  and  Price  v.  Fletcher,  727. 

9^  In  assumpsit  upon  quantum  mertiif, 
upon  non  assumpsit  pleaded  and  ver- 
dict for  the  plaintiff,  it  was  moved 
in  arrest  of  judgment  that  the  dec* 
laration  was  ill,  because  it  was  to 
pay  such  sums  as  the  plaintiff  ra- 
tionabiliter  habere  meretiir  $  upon 
M'hieh  judgment  was  stayed  until 
this  term ;  and  now  the  court  held 
that  it  was  well  enough,  and  the 
same  with  vieruitx  Judgment  for 
the  plaintiff.  Clerk  v.  tJsdall.  3 
li.  itaym.  835. 

21  Upon  stating  facts  to  sliew  a  man 
was  a  bankrupt  it  is  necessary  to 
set  forth  that  there  was  a  petition. 

And  that  they  were  creditors  to  thea- 
mount  of  the  sums  mentioned,  5  G. 
1,  c.  24. 

An  allegation  that  the  commissioners 
issued  in  one  form  of  law  is  not  suf* 
iieient.  Tulbj  v.  Sparkes.  2  L. 
Baym.  15i6.    ^Str.  869. 

22  Assault  laid  to  be  done  on  such  a 
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day,  &c.  The  day  if  not  material. 
Anonymous.    3  SaUc.  123. 

28  In  an  indtbitatua  asmmpsU  the 
flaintitf  may  state  that  the  defend- 
ant Was  indebted  to  hhn  in  so  much 
foreign  money,  without  shewint;  its 
value  in  English;  at  least  no  objec- 
tion can  be  taken  on  this  account  af- 
ter verdict.  A  man  cannot  sue  in 
liis  own  riq;ht  and  as  executor  in  the 
same  action.  Bennett  v.  Verdum, 
2  L.  Raipn,  841. 

:^  A  small  mistake  in  the  title  of  the 
declaration  not  a  reason  to  set  aside 
the  judgment,  and  the  roll  may  be 
rii^ht.    Johnson  v.  Bridgwater,    i 

mis,  104. 

23  In  au  information  for  exercising  a 
trade,  not  having  served  an  appren- 
ticeship, it  need  not  be  averred  that 
the  defendant  did  not  exercise  the 
trade  at  the  time  of  making  of  the 
act.  Ball  qui  tarn  v.  Cobus.  1  Burr, 
»36. 

26  Not  material  though  the  request 
laid  in  the  declaration  be  to  pay  the 
debt  before  due.  Framplon  v.  Ckml- 
smt,     1  Wils,  33. 

i}7  Declaration  in  debt  on  a  recogni- 
zance against  bail  must  set  out  for 
whom  defendant  was  bail,  and  in 
what  sum.  Park  v.  Terhwry,  1 
WUs.  284. 

28  Two  counts  in  narr,  for  things  of 
the  same  kind,  not  averred  to  be 

*    different,  well  after  verdict.     West 
v.  Troles.    1  8alk.  213. 

29  Repngnancy  in  count  fatal.  JV^- 
vU  v.  Soper.    1  Salk,  213 

30  Case  for  a  misfeasance  and  negli- 
c^ence  may  be  joined  with  trover  in 
the  same  declaration,  and  wherever 
flic  judgment  is  the  same.  Dickson 
the  younger  v.  Clifton.    2  fVifs,  819. 

31  A  count  stating  that  the  defendant 
was  indebted  to  the  plaintiff*  in  lol. 
niid,  being  so,  would  pay  to  the 
plaintiff,  omittins;  the  promise,  is 
bad.  Lea  v.  IVelch,  2  L,  Raym. 
1516.     Sir.  791. 

:i  Z  John  Connor  of  Barnetf^  was  sum- 
moned to  answer ;  John  Connor  held 
siilTicient  in  a  declaration.  Connor 
V.  Connor,    2  fFils.  38G. 


33  Declaration  must  be  intitled  agreis- 
able  to  the  true  time  of  delivery  to 
defendant.  Thompson  v.  MarshatL 
1  Wils,  304. 

84  Debt  on  a  bye-law  for  not  paying 
2s.  per  ann,  quarterly,  the  breach 
need  not  assign  the  da>s  of  quarter- 
ly pa}  men  L  LmhMers  Case,  l 
Wilson^  281. 

85  In  an  action  for  disturbing  plain- 
tiff* in  his  pew,  it  need  not  be  laid 
or  proved  that  he  repaired  it  u- 
gainst  a  stranger;  aliUr  in  a  dis- 
pute wiih  the  ordinary.  Kenrick  v. 
Taylor,    i  Wils.  320. 

86  In  detinue,  the  values  of  the  sevep- 
al  parcels  need  not  be  laid  separate- 
ly in  the  declaration.  J'awlpy  r. 
Holey.    2  Black.  8j3. 

37'Misreeital  of  the  tide  of  a  public 
act,  though  the  party  confinet;  iiim- 
self  by  the  word  contra  forniam  s/w- 
futij  not  fatal.  In  debt  upon  a  pe- 
nal statute  the  plaintiiF  must  par- 
ticularize each  olfence.  Chance  v. 
Mams.     1  L.  Baym,  77. 

88  A  declaration  for  taking  auay 
chattels  most,  in  general,  expressly 
shew  that  they  belong  to  the  plain- 
tiff*; but  if  such  chattels  are,  from 
their  nature,  likely  to  be  appropri- 
ated or  annexed  to  any  particular 

Slace,  it  will  be  sufficient  afller  ver- 
iet,  if  such  place  appears  to  be  the 
plaintifTs.  Fontleroy  v.  Jiylmer. 
1  L.  Baym.  239. 

89  One  trespass  well  alleged  is  suffi- 
cient upon  demurrer  to  declaration. 
Chamberlain  v.  Qreenficld.  2  Black. 
810.     3  Wils.  292. 

40  To  an  aetion  upon  an  executory 
promise  the  defendant  cannot  plead 
non  asstimpsit  infra  sex  annos. 

rris  no  objection  to  a  declaration  that 
it  appears  upon  the  face  of  it  that 
the  time  prescribed  by  the  statute 
of  limitations  for  bringing  the  ac- 
tion Imd  elapsed  before  the  declar- 
tion  was  delivered  or  filed.  Gould 
V.  Johnson.  2  L.  Raym.  838.  i 
8alk.  25. 

41  The  court  will  censure  an  nnne- 
eessary  length  of  pleading.  Vates 
V.  Carlisle,    i  Black.  270. 
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the  same  censttred  as  vexatious.  Ibid. 

201. 

G  ^itsiriala  tor  ^Sustraliai  in  tlie  name 
of  the  South  Sea  company,  batt 
TurvU  v.  ^ynsworih.  z  L.  Say^n. 
1515.     Str.  7S7. 

13  Id  trespass  the  pfaintilf  oiay  de- 
dare  generally,  nilhout  naming  the 
einses,  and  so  draw  on  the  eommou 
ba/y  ami  new  assi^ment.  Martin 
V.  Ksst€rton,    2  Black,  1069. 

41  Upon  pleading  a  bai^ain  and  sale 
the  consideration  should  be  shewn ; 
but  though  it  is  not,  the  objection 
cannot  be  taken  after  a  verdict, 
though  on  eollateral  issue.  Stream 
V.  Seyer,     1  L.  Haymondj  lit. 

i5  Declaration  that  the  defendant  on 
the  6tU  MoLy^  and  on  divers  other 
days  and  times  between  that  day 
aud  Hie  eomiiien cement  of  the  suit, 
assaulted  the  plaintiff,  is  bad.  JbTi- 
ditii  y.  Male.     1  Cowp.  828. 

46  In  trespass  lor  taking  goods  de- 
claration must  specify  |»articu]ars. 
Bertie  v.  Pickering,     4  Burr,  2rV5a. 

.47  An  assunipsit  upon  a  quantum  rae- 
ruit  for  sufncient  meat,  drink,  wash- 
ing and  lodging,  for  divers  months, 
is  suifieientTv  certain,  at  least  it  is 
«no bjeet i onable  af te  r  v  e  r d  i  c t.  Snow 
r.  Flrehrace,  i  L,  Raym*  61i. 
8alk.  357. 

4S  Ib  declarations,  the  county  afore- 
said, where  more  than  one  is  nam- 
ed, always  refers  to  that  which  is 
■amed  in  the  mai^in.  SuHon  v. 
Fenn.    2  Black.  847.    3  WUs.  339. 

4S  In  case  for  stopping  lights  it  must 
appear  that  the  lights  were  ancient, 
but  consuevit  after  verdict  in  such 
action  imparts  usage  time  out  of 
mind.  RosewelC  v.  Prior.  2  Salk. 
4^39.     1  L,  Uaym,  392. 

fO  In  an  action  at  the  suit  of  several 
plaintiiis,  if  the  introductory  paK 
of  the  declaration  states  that  the 
defendant  is  in  custody  of  the  sher- 
ifT  by  virtue  of  a  2a/t7anssued,  &e. 
of  a  plea  that  he  render  to  thera^ 
it  must  be  taken  that  the  latitat  was 
sued  out  by  the  plaintifis.  ^lorris 
V.  fFatkins.     2  L  Raym.  1362.     1 

mii.  119. 


61  Declaration  in  trespass  without  vi 
&'  armis,  ill  on  a  general  demurrer^ 
U'ildgoose  V.  Kdlaway,  2  SaUc. 
636. 

02  i3eclaration  in  trespass,  quare  vi  S[ 
armisj  &c*  ill.  Hore  v.  Chapman. 
2  Salk.  636. 

53  Declaration  against  the  defendant 
only,  stating  that  he  and  another 
made  their  promissory  note,  by 
which  they  jointly  or  severally  pro- 
mised to  nay,  is  good.  Rees  v.  Jib^ 
bolt.     1  Cowp.  832. 

54  In  an  action  against  an  adminis- 
trator in  the  King's  Bench,  by  bill,  if 
the  plaintift' styles  him  administra- 
tor the  first  time  he  mentions  him 
in  the  declaration,  he  need  not  aver 
specially  that  admiuist ration  was 
committed  to  him.  HoUiday  v» 
Fletcher.  2  L.  Raym.  1510.  Str. 
781. 

05  A  declaration  for  stopping  up  a 
water  course,  without  shewing  how, 
is  bad  upon  demurrer  $  but  unobjec- 
tionable after  verdict.  Jlnon.  1 L. 
Raym,  ^52. 

56  A  declaration  for  taking  away  chat- 
tels must,  in  general,  shew  express- 
ly that  they  belonged  to  the  plain- 
tiH*.  In  a  declaration  for  taking  a- 
way  particular  goods  found  and  be- 
ing at  D,  and  also  100  bushels  of 
wheat,  of  the  goods  and  chattels 
of  the  plaintiff,  the  words  of  the 
goods  and  chattels  of  the  plaintitt' 
can  only  apply  to  the  100  bushels 
of  wheat.  In  trespass,  if  the  defen- 
dant justifies  and  the  plaintiff  de- 
murs to  his  plea,  andtakes  condi- 
tional damages,  if  those  damages 
are  en)ire,  and  any  of  the  trespasses 
are  ill  laid,  the  judgment  shall  bo 
arrested  as  to  the  whole.  Jose  v. 
MiUs.    2  L.  Raym.  890. 

57  Agreement  to  convey  to  If.  or  his 
assigns.  Breach  that  he  did  not 
convey  to  H.  good.  Diversity  be- 
tween covenant  to  do  an  act  to,  or 
by,  If.  or  his  assigns.  Smith  v. 
Sharp,     1  Salk,  139. 

58  In  declaring  on  a  deed  (as  in  oove- 
nant,)  it  is  only  necessary  to  stato 
enough  of  the  deed  to  shew  a  title 
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to  the  aetion.  Bristow  v.  Wright. 
2  Doug,  607. 

And  that  part  need  not  be  set  forth  in 
hcsc  verioj  but  only  aecordins;  to  the 
It^l  eft'eet  or  operation.    Ibid. 

In  debt  by  an  informer  aeainst  a  sher- 
iff's officer,  if  the  declaration  state 
a  judgment,  and  JL  fa,  upon  that 
ju^ment,  both  must  be  proved,  al- 
thouj^h  it  mip*ht  be  unnecessary  to 
have  stated  the  judgment.    Ibid,  n, 

99  Heir's  assigns  for  breach  that  the 

§  remises  were  not  out  of  repair,  tali 
le  and  per  10  annos^  which  included 
his  ancestor's  time,  held  well.  Fi- 
vion  V.  Campion.  1  8alk.  141.  2 
L,  Raym.  11 2d. 

60  In  an  aetion  of  covenant  by  the 
hasband  of  tenant  in  fee,  he  must 
declare  on  a  seizin  in  their  demesne 
as  of  fee  in  himself  and  his  wife,  in 
right  of  his  wife.  Pollyblank  v. 
tiawkins.    l  Doug.  828,  329. 

If  he  declare  on  a  seizin  in  his  de- 
mesne, as  of  freehold,  in  right  of 
his  wife,  it  will  be  bad  on  special 
demurrer.     Ibid, 

61  In  an  aetion  against  the  shcriflT  for 
taking  goods  without  leaving  the 
amount  of  a  year's  rent,  the  decla- 
ration need  not  state  all  the  particu- 
lars of  the  demise ;  but  if  it  does 
they  must  be  proved  as  laid.  Bris- 
tow  V.  Wright.  2  Doug.  66d  to 
669. 

62  In  a  declaration  in  ease  for  breach 
of  a  custom  for  inhabitants  to  grind 
at  plaintiff's  mill,  it  is  not  necessary 
to  state  that  the  inhabitants  *'  had 
and  ought,  from  time  whereof,  &e." 
nor  that  the  mill  is  an  ancient  mill. 
1  Douf^.  218,  n. 

63  Trade  of  a  tiler,  not  setti^  forth 
that  it  was  a  trade  used  in  Eiigland 
at  the  time  when  the  statu (e  was 
made,  yet  sood,  the  trade  being  men- 
tioned in  the  statute.  fFhite  v.  En- 
gland,   8  Salk.  42. 

64  Attornment,  since  the  statute  of  4 
Ann.  e.  16,  s.  9,  need  not  be  averred 
in  a  declaration  in  covenant  for  rent. 
Moss  V.  GaUinore.    1  Doug,  283. 

Nor  in  an  avowry.    Ibid, 

60   In    an  action   for  a    malicious 


prosecution  in  charging  the  plairitifl 
with  conspiring  with  otlieri$  to  de^ 
fraud  the  defendant  of  interest  of  at 
Bast-India  bond,  the  declaratior 
stated  that  the  bond  bore  interesi 
'^  as  therein  is  (not  was)  mention 
ed,"  and  held  good.  Jackson  r, 
Sharp-     WiUes,  325. 

66  Where  a  statute  creates  a  new 
thing  in  writing  it  must  be  so  plea- 
ded ;  but  where  it  only  adds  it  to  a 
common  law-matter  it  need  not  bi 
set  forth  in  a  declaration  ;  but  in  « 
plea  it  must.     Anon.    2  SaJk,  519. 

67  Sex  triginta  libris,  held  well. 
Henderson  v.  Foster,     2  Salk.  46  3. 

68  A  demandant  in  formedon  who 
claims  nnder  a  devise  with  a  coridi-' 
tion  may  set  forth  the  devise  only, 
without  the  condition.  Brice  v. 
SmUh.     WHles,  \. 

69  Plaintiff  must  aver  performance  ol 
what  is  to  be  done  on  his  part,  or 
shew  that  he  was  ready  to  per* 
form  it.     CoUins  v.  Qibbs.    2  Buirt 

899. 

70  Testatum  exislit  is  no  averment^  but 
only. recital.  Woodward  v.  Cliff* 
2  Salk,  515. 

71  Indebitatus  assumpsit  for  18l.  109. 
'    for  nine  guineas,  well.      Duron  v< 

WMoug;hs.    2  Salk,  446. 

72  If  it  do  not  appear  on  the  record 
that  there  is  a  condition  to  a  reeas^- 
nizanee    on   which    an   action     is 

.  brought,  the  court  will  not  intend 
that  there  is  any  condition.  Croi^ 
V.  Porter,    TFUles,  t8. 

But  if  it  appears  uptiii  the  record  (bat 
there  is  a  condition,  the  deelura^ 
tion  is  bad  unless  the  condition  be 
set  forth  therein.     Ibid. 

73  Declaration  upon  bail  bond  needs 
not  set  forth  that  there  was  an  afii- 
davit  of  debt,  or  that  the  sum  swoni 
to  wai  indorsed  on  the  writ.  Whisk' 
ardy  assignee,  S^e,  v.  Wilder.  1 
Burr.  300. 

74  It  is  sufficient  for  an  assignee  of  a 
bail  bond  to  state  in  his  declaration 
that  the  sheriff  assigned  the  bond  to 
him  according  to  the  form  of  the 
alatnte,  without  adding  "  that  the 
assignment  was  under  the  hand  aoa 
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ie4l  ofdkt  sheriSl  Jkttoes  v,  Fa^ 
woriA,  WUksj  408. 
To  flueh  a  deelaratioa  the  defendapt 
may  plead  tiiat  the  sheriff  did  not 
assign,  &c  aecordingto  the  foroi  df 
the  statute  ;  and  the  plaintiff  maj 
tender  an  issde  on  it  in  those  words. 

f5  Declaration  against  a  corporation 
for  Hot  repairing  the  banks  of  a  nav- 
igahle  river,  as  from  time  immemo- 
nal  they  had  been  used  and  ought 
to  do,  whereby  the  course  of  the  riv- 
er beeame  obstrueted,  and  the  plain- 
tiff was  obliged  to  earry  his  corn  a- 
bout  \  Sd  count  charging  as  above, 
and  that  thereby  he  had  not  suffi- 
cient use  of  the  navigation  praut 
cansuevU  et  dBhidt.  Judgment  for 
the  plaintiir  affirmed  on  error,     wl- 

^  nan.    Lqfft^  936. 

T6  A  declaration  id  replevin  should 
speeify  the  place  where  the  goods 
were  taken ;  but  the  defect  U  cured 
bv  the  defendant's  pleading;  he 
should  demur.  auUythorpe  V.  2\ir- 
,  ner,     WUIeSy  475. 

A  plea  of  cepU  in  alio  loco  (in  re^le^ 
▼in)  is  ft  plea  in  bar,  not  in  abate- 
ment, though  it  pray  the  judgmeoit 
of  the  declaration.    Ibid, 

to  replevin  the  defendant  pl^itded  ce- 
pit  in  bUq  loco,  arid  avowed  taking 
the  goods  in  such  other  place  whith- 
er tbey  had  been  fraudulently  con- 
vejed  within  30  days,  &e.  from  the 
demised  premises,  as  a  distress  for 
rent ;  the  plaintiff  in  his  i^lea  in 
bar  traversed  the  avowry,  $iid  took 
no  notice  of  the  plea;  an<i  on  de- 
murrer it  was  holden  ill,  the  avow- 
ry being  in  nature  of  a  suggestion 
16  entitle  the  party  to  a  return  of 
the  distress,  and  not  f^everilable.  Ih. 
Form  of  judgment  in  replevin.     Ihid. 

481. 

^7  On  covenant  to  i^and  seized  for 
lore  and  affection,  one  named  in  the 
deed  may  aver  himself  a  relation. 
A  covenant  in  consideration  of  love 
and  affection  to  B.  his  wife  to  stand 
Seized  to  thei  use  of  such  peritons  as 
£-  shall  think  fit  to  dispose  to.  B* 
Eposes  to  one  who  is  a  stranger  to 
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the  consideration.     No  use  arises. 
GoodtUle  V.  Petto.    2  Str,  934'. 
.  78  ;  All  action  of  covenant  cannot  be 
.  ,  maiutained  except  upon  a  deed,  and 
t     th^  de/siaration  must  shew  that  it  is 
brought  on  one.    Jloore  and  wife  v. 
.  Jonefi,   i  JL  Raym.  15 1 6   2  Str.  811. 
An  allegation  that  a  party  concessit 
per  quoddam  scriptum  factum  apud 
d.  does  not  imply  that  the  writing 
^as  a  deed ;  nor  does  an  altegatioii 
that  the  party  covenanted /ier9Uocf<« 
dam  scriptum.    Ibid, 
79  Declaration  that  defendant  j  in  con- 
sideration the  plaintiff  would  make 
him  a  set  of  sails  worth  45l.  promi- 
sed to  pay  so  much  on  remeky  and 
avers  that  he  niaile  the  said  sails,and 
that  defendant,  although  oiten  re- 
quested, refuses  to  pay.      Held,  on 
demurrer,  that  a  special    request 
Wits  unnecessary.      naUis  v.  ScoU. 

1  Str.  8d. 

®0  Covenant  not  to  buy  or  sell  with- 
in two  years.  Breach,  that  diversu 
dietnis  et  vicibus^  between  such  a  day 
and  such  aday,he  sold  toA  and  seve- 
ral other  persons,held  well.  Farroti^ 
V.  Ckevrlier.  ±  Salk.  139.  1  Zr. 
Baym.  478. 

^1  In  an  action  for  a  penalty  under 
the  bribery  act,  2  G.,  2,  c.  24^,  it  is 
sufficient  to  state  that  the  defendant 
corrupted  ^.  B.  (a  voter,  &e.)  ta 
vqIc  foi*  C.  D.  by  giving  him  a  sum 
of  money  as  a  gut  or  reward  for  his 
the  said  ^.  £.'s  giving  his  vote,  &c. 
without  saying  he  gave  ^.  B.  that 
sum  for  the  purpose  of  bringing  him 
to  give  his  vote,  &c.  Maw  r,  Rob- 
inson.    WiUes^  427. 

82  Declaration  upon  administratioA 
granted  bv  tne  official  of  a  peculiar 
debito  mood  commis^fuitj  sufficient, 
without  averring  that  he  had  juris" 
diction  of  administration^.  Den- 
ham  V.  Stephenson.    1  Salk.  40. 

83  The  court  will  not  oblige  the  eon- 
solidatingof  declarations  where  tliey 
relate  to  different  rights  of  way 
through  the  same  close  to  the  same 
to  wn.    Jfynot  V.  Bridge  and  another. 

2  Str.  1178. 

81  The  court  cannot  join  declarations 
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ss;ainft  teparate  persons.    Bayly  v* 
Jaavby  ana  another,    1 8tr.  ^20. 

t5  Wliere  the  aelion  is  againH'the  o- 
ri^nal  lessee,  the  breach'  need  not 
extend  to  asiiigns.  Gyse  v  £Ui$.  1 
Sir.  228.  • 

86  Where  there  ia  a  special  a«;ree- 
meiit  the  plainttflTeannot  go  upoiv  a 
funeral  ifuiebitatm  assumpsit.  fVea- 
ver  t.  Boro^hs,    1  8tr.  648. 

S7  Clarendeux  is  part  of  the  name  of 
the  person^  and  must  be  stated  in 
declaration.  Holt  v.  tVartL  2  Str* 
890. 

•8  In  a  case  for  malicious  prosecution^ 
must  shew  proceedings  determined 
and  how.  JLewis  t.  Farrd,  1  8tr. 
111. 

Iir  avowries  the  commencement  of  par- 
ticuiar  estates  most  be  shewn,  ney^^ 
nolds  ▼.  Thorpe.     2  8tr.  796; 

•9  In  B.  R.  callin«*  the  defendant  ad- 
ministrator rn  the  declaration  is  siif- 
ficienty  ^'Vithoiit  a  special  arer- 
ueut.  Holiday  v.  Fletcher.  2  8alk^ 
90. 

90  Leaving  out  super  se  assumpsit^  is 
ill  on  a  judgment  by  default.  JLea 
▼.  9Fetcli    2  Sir.  79.^. 

91  Addition  of  ^  late  of  London^  mer- 
ahant,"  good;  though  defendant 
eommorant  in  Mddfesex.  Cortisos 
T.  Manoz.     2  Sir,  9^. 

92  In  an  action  from  being  excluded 
from  the  restrr'^room,  must  shew 
the  parish  had  a  right  to  meel 
there.  PkiUyfrroum  t.  Byland.  i 
Str.  621. 

93  Note  to  pa?  j^tly  or  severallYf 
and  one  sued,  declaration  mast  be 
general  against  him*  and  the  note 
given  in  evidence  BuUnt  r.  MaliS' 
By.    i  Str.7Q. 

91  M  maria  JiustriaP  vocafi  the  South 
Sea  Company*  instead  of  dustraPy 
without  the  t,  bad  in  a  declaration. 
Tmvil  V.  Jynsuforth,    2  Str.  787. 

9JI  If  (he  note  be  the  defendant's  own 
writing,  it  need  not  be  said  in  the 
declaration,  that  he  signed  it.  Tay* 
lor  V.  Dobbins,    i  Sir.  899. 

M  In  assumpsit  the  day  is  not  materi- 
a^Md  the  plaiatiffflUiy  allege  a  dif- 


ent  one  io  the  replication.     Mbf^ 
thews  V.  Spicer.    2  Str.  806. 

97  Where  the  same  plea  may  be  plea* 
ded  and  the  same  judgment  given 
eo  twa  counts,  they  may  be  joined 
in  the  same  declaration.  Brown  y. 
IHxon.    1  Term  Rep,  274. 

98  Assumpsit  and  trwer  cannot  be 
joined.     1  Term  Hep.  277. 

99  Bui  to  a  declaration  against  a 
common  carrier,  upon  the  custom  of 
the  realm,  a  count  in  trover  may  be 
added,     l  Term  Rpp.  277. 

100  In  debt  for  snoods  sold  and  deliv- 
ered, the  piaiiUift*  declared  that  the 
defendant  at  fVestuiirtHter  in  the 
coimty  of  Middlesex  was  iwlebted  to 
him  in  a  certain  sum  for  goods  sold 
and  delivered,  without  alleging  an 
express  cimtract,  and  place  wliere 
such  contract  \ias  made:  upon  spe*^ 
cial  demurrer  for  these  ea^iiies.  the 
court  lield  the  contract  and  venuo 
well  laid*  Emery  v.  ¥^L  2  Term 
Bep.  28. 

191  A  declaration  stated  that  in  con% 
sideration  that  the  plaintift'liad  sold 
to  the  defendant  a  certain  horse  of 
the  plaiutitf  at  and  for  a  certain 
quantity  of  certain  cii/,  to  be  deliver- 
ed within  a  certain  hmc,  wliicb  bad 
elapsed  before  the  commencement 
of  the  suit,  the  defendant  promised 
to  deliver  the  said  oil  accordingly  f 
held  well  enough  aAer  verdict 
Ward  V.  Barris.    2 Bos.  ^'  FulL 

d65b 

102  Dectaration  that  ^  in  considera- 
tion that  the  plaintiff  had  taken  the 
defendanfsgoodson.board  his  ship  to 
be  carried  to  Jii^  the  defendant  pro- 
mised to  pay  the  money  due  for  freijcfat 
and  carriage  of  the  same  on  the  deliv- 
ery of  the  bill  of  lading  ;  that  the 
bill  of  lading  wasdelivered.  by  reason 
whereof  the  defendant  became  lia- 
ble to  pay  a  large  sum,  to  wit.  20l. 
for  freight  and  carriage  of  the  said 
goods  :''  held  bad  on  demurrer,  be- 
cause it  did  not  appear  that  any 
thing  became  due  fur  freiglit  on  the 
delivery  of  Uie  bill  of  lading.  Blo'- 
key  V.  Diam.    2  Bos,  Sf  J^ilL  821. 

41%.  Whether  in  alleginig'the  prjunise 
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Ci  pay  im  the  alMi?e  ease,  tlie  plain- 
liff  ahaaU  ooi  have  atated  tbe  tpeci- 
£e  aiioi,  or  liave  aaid,  so  niiieh  as 
skoy'd  be  reasonably  due  ?  Ibid. 
lAJ  Ji*  having  recovered  judgment  a- 
fftiast  il.,  and  9ifi.Ja*  being  deliver- 
td  to  tbe  aherid'y  in  eousideration 
tkat  i^.  mi  the  dpeeiat  ioatanee  and 
miiie«t  of  C  had  requested  the  iheriff 
mt  to  execute  the  writ,  C.  promised 
to  pav  Ji,  the  debt  and  eo9U,  togeth- 
er with  the  niieritl'^ii  poundage^  bai« 
hSr%  fees,  and  other  eharges.  Ou  a 
jodgment  by  defauU  and  error 
broa^t<,  the  promise  was  holden  to 
be  banding  on  C,  though  it  was  not 
averred  thai  the  sheriff  did  in  faet 
deaiist  friim  the  exeention,  nor  what 
the  amount  of  the  poundage,  &e« 
was,  nor  that  the  defendant  had  no-' 
liee  of  sueh  amount.  Pullen  v. 
Siokesj  in  Cam.  Seac.     2  H.  Black. 

IM  The  omission  of  ^  and  thereupon 
the  said  J.  8.  eoroplains,"  in  the  he- 
fpaning  of  a  declaration  ill  trespass 
on  the  ease  i^no  eause  of  speeial  de- 
marrer*  Dobson  v.  Heme.  1  Bos.  Sf 

105  The  defendant  being  sued  by  the 
«ame  of  *^  Jonathan  otherwise  John  , 
Soams^  ia  no  canse  of  demurrer  to 
the  detrlaralion ;  for,  non  constat 
that  it  ia  not  all  one  christian  name. 
ScoU  V.  Scans.    3  Bast,  ill. 

ioa  la  declaring  against  Jl,  upon  a 
jaint  coDtraet  bj  ^.  and  B.,  it  is  not 
caoogfa  to  allege  that  B,  was  in  due 
matmtr  outlawed;  without  adding 
that  be  wa^  outlawed  in  that  suit. 
Boiaderson  v^  Hudson.   8  East,  144. 

107  In  assumpsit  brought  bj  an  ad- 
Btiflistratoroe  tents  mm,  the  promise 
nay  be  laid  to  have  been  made  to 
the  first  administrator.  Hirst  v. 
8milh.    7  Tenn  Rep.  182. 

un  It  in  not  necessary  in  a  deelara- 
tioa  on  a  bill  of  exetmne^e  to  aver 
that  the  maker  delivered  it :  it  is 
safieient  to  state  tha>  he  made  it. 
Otvrchill  V*  Gardner'.  7  Term  Rep. 
599. 

<d9  JL  bavins*  covenanted  to  make  a 
good   titlo  to  J3.  at  his  expence, 


pianre,  whether  it  be  a  good  aTor* 
ment,  that  ^d.  was  cofoble,  readg^  and 
willing,  to  make  a  good  title,  if  & 
would  have  prepared  tlie  convey* 
anees.    l  £f.  Black.  :^0. 

^.  Also  whether  a  breach  be  well 
assigned,  stating  that  B.  did  not  nor 
would  accept  the  titles  whether  ii 
ought  not  to  be  ehewn,  that  J.  (en- 
dered  a  good  title  to  him,  which  ho 
refused?  tH. Black. ii^O. 

iiO  in  assumpsit  by  the  vendor  againtt 
the  vendee  oflandfornot  accept* 
iog  it  and  paying  the  purchase  mo* 
aey,  the  plaintiff  averred  that  ho 
was  seized  in  fee  of  the  land,  an4 
that  the  defendant  agreed  to  pur- 
chase it  on  having  a  ^)od  title,  and 
that  his  title  to  the  land  mis  made 
good,  perfect,  and  satisfactory  to  ike 
defendant,  and  that  he,  the  plaint  iff^ 
had  been  always  ready  and  willing^ 
and  offered  to  convey  the  landstom 
defendant,  but  that  the  defendant  did 
not  pay  the  purchase  money  ;  and, 
on  demurrer,  held  that  such  Moeral 
allegation  of  title  in  the  plaintiff, 
and  that  fats  title  was  made  good 
and  satisfectory  to  the  defendant^ 
and  that  the  plaintiff  was  ready  and' 
willing,  and  offered  to  convey  to 
the  defendant,  were  tantamonnt  to 

J  performance  of  the  agreement  oa 
lis  part  so  as  to  entitle  him  to  reco- 
ver for  a  breach  of  the  defendant'a 
part  in  not  paying  the  purchase 
money.  Martin  v.  SmWi.  6  East^ 
B5d. 
ill  J^.  declared  in  covenant  against 
B.  and  her  husband,  for  that  J9.,  be- 
fore her  intermarriage  covenanted 
withal,  by  deed  to  leave  certain  ae- 
connts  in  difference  between  them  to 
arbitration,  and  to  abide  and  per- 
form the  award,  provided  it  were 
made  during  their  lives.  And  J3., 
protesting  that  B,  had  not.  before 
her  intermarriage,  performed  her 
part  of  the  covenant,  averred  that 
aper  making  the  indenture  and  the 
infennarrlage  of  the  defendants,  the 
arbitrator  awarded  B,  to  pay  •^.  a 
Pertain  sum  ;  and  alleeced  a  breach 
for  non-payment  of  such  snm.    Af- 
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ler  Tenlict  oti  iios  ess  factum  pin- 
(led  ;  held,  iLut  upoQ  Ibiit  dcclant- 
(ioD  it  musi  be  laken  that  B.  iiUer- 
tnarrUd  after  the  Rubsiission  and 
.  _bef ore  l\it  award  made;  in  which 
ease,  although  the  plaintiff  could 
not  recover  on  the  breach  iisisigned) 
tar  nan^timenl  nfthe  sum  awarded, 
liecauDe  liie  iiiomo^c  was  a  counter- 
wand  to  the  aulkariii/  nflhe  arbitra- 
toi'  ;  yet,  ju  by  Ihe  marringe  itself 
B.  had,  by  her  oun  act,  put  i(  orit 
pf  her  power  to  perform  the  award, 
Ihe  covenant  to  abidn  Ihe  award 
was  broken;  arid  therefore  judg- 
ment could  not  be  arrested,,  on  the 
ground  that  the  marriage  was  a  re- 
voealiuD  or  the  arbitrator's  aulhori- 
ly,  aud  lliat  sn  the  plaintiff  could 
not  recover  as  for  braith  iy  non-per' 
Jorwance  of  t/te  award.  ChamUy  t. 
IFinstanley  S-  iije.     3  East,  269. 

^12  On  a  motiuD  in  arrest  of  judgment 
the  court  of  K.  B.  held,  that  if  one 
of  several  partovvaers  ofaolialtel 
BUe  alone  for  a  tart  the  defendant 
can  only  take  advantage  of  the  nb- 
Jeeiioii.by  a  plea  in  abatement,  even 

'.  'thou!;h  ihe  dtfcet  appear  on  the  de- 
claration. Mdison  v.  Oi-erend.  6 
■  Term  Bep.  7flB. 

il3  The  reversion  of  lands  demised 
to  the  defendant  for  years,  is  con< 
veyi'd  to  d.  aud  B.,  and  the  licirs  of 
JS.  ill  trust  for  .i.  and  his  heirs  :  J. 
declares  singly  on  a  covenant  con< 
luined  in  the  lease,  and  after  setting 
out  the  above  title,  without  aver- 
ring the  dealh  of  0.,  slates  hiniHtr 
'-  "-■.  "  thereby  Reized  of  Ihe  rever- 
n  his  demesue  a»  of  fee."  Up- 
neral  demurrer,  to  lli«  decla- 
ti.  llje  court  ofC.  P.  held  this 
bad,  and  Ihat  the  defendant 
not  plead  it  in  abatement. 
V.  Godwin.     1  Bo^.  ^-  Pull 

clnralioD  an  a  policy  on  ship 
f;oods  at  and  from  London  to 
trdanif  "  beginning  the  ndven* 
DH  the  gonds  from  the  luadins 
of  on  board  the  said  ship;'* 
a  memorandum  lhat  the  insu* 
;  was  «n  IS  bogheads  of  lobac- 
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eo,  mailed  B.  No.  5l,  and  05 :  ape-r 
eial  demurrer,  first,  because  the 
ids  were  not  aTerred  (o  have 
n  put  on  board  at  London  ;  xe- 
condly,  because  they  tvere  not  at' 
leged  ta  have  been  marked  or  num- 
bered as  in  Ihe  raemornndiim  bol  on- 
ly thus,  "10  hogsheads  the  goods 
in  Ihe  said  policy  meniioned  ;" 
thirdly,  because  the  plainliH'  was 
staled  to  have  been  interested  until 
and  at  the  lime  of  the  loss,  witliotit 
'  shewing  lhat  he  was  interested  at 
the  time  of  the  policy  being  made  ; 

'  fourthly,  because  the  alligation  of 
the  loss  was  without  a  venue.  Semb. 
that  the  declaration  was  bad.  lie 
Sijmands  v.  Sheddett.  2  Bos.  ^  Pttll. 
1JJ3. 

lid  If  adeclaralion  on  a  policy  of  in- 
surance averibe  t^nodsio  have  been 
seized  in  a  hostile  manner  by  ihe  en- 
emies of  our  lord  the  king,  to  tho 
plaintiff  nnknovin  ;  the  averment  is 
not  supported  by  evidence  that  tbey 
wCre  seized  by  the  Spaidsk  govern- 
ment  as  about  to  be  imported  into 
the  SpaniA  Mtin,  eontrary  (o  the 
laws  of  Spain.  Matthie  v.  Polls.  3 
Boa.  »J  FuO.  33. 

llfl  Id  a  deelaralion  for  slander  tba, 
plaintiff  staled  that  he  wasajobberi 
or  dealer  in  the  fands,  and  as  sdc^^ 
jobber  or  dealer  had  been  aecuslon^ 
cd  lawfully  to  contract,  and   ham 
from  time  to  time  lawfolly  eonlraq 
ted,  &c.  that  the  defendant  said  ol 
him  as  such  jobber  or  dealer,  "  h« 
is  a  lame  duek,"  meaning  that  hi 
had  not  fulfilied  his  conlraets  in  re 
s|tect  of  the  said  stocks  or  funds,  t 
consequence  ofwhieh  divers  person 
refused  to  fulfil  their  contracts  wjij 
him  (specifying  the  contracts,)  an 
he  was  prevented  from  fulfilling  hi 
cottirncts  wilb  other  persons  :    hc| 
that  it  did  not  sufficiently  appea 
pither  that  the  words   were  spokei 
of  lawful    contracts   or    tliat    th 

filaintiffwas  a  lawful jnbber  or  dirii 
cr  in  the  funds;  and  (hat  the  da 
elaration  was  therefore  bad.  ^tor 
ris  T.  Longdate.  S  Bos.  ^  FalL  sa-t, 
117  <{u.  Whether,  nndcr  such  eircHnt 
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^lan^cs  it  can  be  stated  as  speeial 
damage,  that  divers  person  refused 
to  fdlfil  their   eoritraets  with  the 
plaintLff,  siuee  he  might  recover  a 
eompeDsation  by  aetion  if  the  eon- 
traets  were  law^l  ?  Ibid. 
if  8  The  first  eouht  of  a  declaration 
stated  that  the  defendant  heretofore, 
to  wit,  on  such  a  day,  drew  a  bill  of 
exchange  bear  ins;  date  the  day  and 
year  aforesaid,  payable  two  months 
after  dale.    The  second  count  sta- 
ted that  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  the  defen- 
dant drew  a  certain  other  bill  of 
exchan^,  payable  two  months  af- 
ter date ;    without  menfioning  any 
express  date  in  either  count.      Held 
thkt  both  connts  were  s^ood.    Hague 
y.  French.    3  Bos.  Sf  PulL  iYz. 
f  19    In  an  action  against  the  sheriff 
for  an  eseape  on  mesne  process,  it  is 
guffieient  to  aver  that  the  sherifl^had 
not  the  body  at  tlie  return  of  the 
writ,  without  negativing  the  appear- 
ance of  the  party,  or  his  putting  ip 
bail.    Stovin  v.  Perrin.     2  Bos.  6^ 
PulL  aei. 
ISO  If  the  writ  issue  from  C.  B.  and 
the  declaration  for  an  escape  aver 
that  the  defendant  had  not  (he  body 
^'  before  our  said  Lord  the  King"  on 
the  return  day,  it  is  bad  on  special 
demurrer.    Ibid. 
f  21  Trespass  for  assanit  and  false  im- 
prisonment may  be  laid  diversis  die* 
bwi  et  vicibus.    Burgess  v.  Freelove. 

2  Bos.  Sf  PuU.  425. 

122  But  a  declaration  charging  that 
the  defendant  on  such  a  day,  and 
on  divers  other  days  and  times,  &c. 
made  an  assault  on  the  plaintiff*, 
was  held  bad  on  special  demurrer ; 
as  one  assaidt  cannot  be  laid  on  dif- 
ferent days.  English  v.  Purser.  6 
Easi^  395. 

123  If  a  contract  of  freight  and  de^ 
murrage  be  entered  into  by  deed, 
the  plaintiff' cannot  declare  in  debt 
fi^enerally,  and  give  the  deed  in  evi- 
dence ;  but  ous;ht  to  declare  upon 
the  deed.  My  v.  Parish.  JVVir 
Rep.  10&. 

X^'h  In  an  action  on  the  case  in  tort 


for  a  breach  of  a  warranty  of  goodsi 
the  scienter  need  not  be  charged,  nor 
if  charged,  need  it  be  proved.  WiU 
liamson  v.  Miisan.    2  JSasf,446. 

125  It  is  not  necessary  to  give  a  local 
description  to  the  nuixance  in  an 
action  on  the  case  for  diverting  the 
water  of  a  navigation ;  and  there- 
fore if  it  be  doubtfut  whether  the 
place  where  such  navigation  is  stat-" 
ed  to  lie  be  laid  in  the  declaration 
as  a  venue  or  a  local  description,  it 
will  be  referred  merely  to  venue, 
and  need  not  be  proved  to  be  at 
such  place ;  but  it  is  sufficient  if  it 
be  at  any  other  place  within  the 
county.  Merseif  df  Irwtll  ^aviga^ 
Hon  y.  Douglas.    2  East^  497. 

126  If  in  an  action  on  the  case  for  a 
nuisance  in  erecting  a  weir,  it  be 
described  in  the  declaration  to  be  at 
H.  and  be  proved  to  be  at  a  lower 
part  of  the  same  water  ealled  T., 
the  variance  is  fatal.  Shaw  v. 
Wingley.  York  Sum.  Ass.  1790, 
car.  ffilson  J.  cif^.    Ibid.  500. 

127  Where  one  declared  in  case  for 
obstructing  a  water-coqrse,  upon  hia 
possession  of  a  mill  mth  the  appur" 
tenances^  and  that  by  reason  of  such 
his  possession  he  had  a  right  to  ths^ 
use  of  the  water  running  in  a  certain 
tunnel  to  the  mill ;   such  allegation 
is  not  supported  by  proof  that  the 
tunnel  was  made  on  the  defendanf  a 
land,  which  he  had  agreed  to  let 
the  plaintiff  have  for  this  purpose^ 
for  a  certain  consideration,  but  of 
which  no  conveyance  was  made  by 
the  defendant  to  the  plaintiff^;    and 
he  had  since  refused  assent;   be- 
cause the  plaintiff*  had  not  the  wa- 
ter by  reason  of  the  possession  of  the 
mill,  &c.  but  by  parol  licence  or 
contract,  which  could  not  pass  the 
title  to  the  land,  and  as  a  licence 
was  revocable,  and  revoked.    Fen- 
timan  v.  Smith,    4  Bast^  107. 

128  A  declaration,  entitled  generally 
of  the  term,  relates  to  the  first  day 
of  the  term ;  and  the  promises  and 
breach,  being  laid  on  the  first  day 
of  the  term,  may  be  presumed  to 
have  been  made  nefore  the  delivery 


38 


PLEADING  L 


fiT  the  deelaralitin ;  bf eaoie  by  a 
reference  to  the  ancient  tiraciiee  of 
declaring  art  ttnus,  the  ileclaralion 
cannot  be  tupposcd  to  have  Leen  de- 
livered lill  the  iilting  of  the  coml 
nn  that  day.  Pu^  v.  Sobituon.  i 
Term  Rep.  116, 
434  Leave  given  to  amend  (he  deela- 


iy  in  Uiat  nti^Untitooi  I  u  hj  ^ 
hog  Ao^bu)  farm  at  onee,  when  n» 
other  farmer  tilled  more  than  & 
third}  tboDgb  many  tilled  only  & 
fourth.  And  it  is  not  neceitary  to 
shew  any  prcciie  definite  cuitomor 
iiRttge  in  respect  to  the  quantity  til- 
led.   Legh  V.  ^vxtt.    4  Aut,  1S4. 


ratiiin  by  entitling  it  of  the  day  on    ISfc  The  plaintiff,,  having    declared 


whiebit  was  actually  delivered,-, 
atead  of  the  term  generally,  in  or- 
der to  accord  nith  an  averment 
therein,  that  other  defendaDl*  nam- 
ed in  liie  writ  nere  then  outlawed. 
CkMtanclu  V.  Le  Huex.    1  East,  183. 

130  A  declaration  matt  he  entitled  of 
the  term  when  the  writ  it  relurna-^ — ' 
l}le,  though  in  certain  caie*  aeco*^ 
ittg  to  the  practice  of  the  coi' 

need  not  actually  be  &led  ' 
next  term;  bo  that  in  thea 
eases  the  plainlilT  cannot 
any  demand  ariting  after  ' 
when  the  writ  ii  retnrnable 
before  the  declaration  ii  i 
filed-  BmWt  v.  JUalUr. 
Btp.  034. 

131  Upon  breach  of  a  eontraet 
purehaae  of  100  hagi  of  wh 
or  fiO  of  which  were  to  be  de^ 
«n  one  market  day,  and  the  re 
der  on  the  next  market  day 
plaintiff  cannot  declare  a*  npi 
ubsolute  contract  for  the  delivei 
the  40  b^  on  the  first  day, 
thoDgh  40  bags  were  then  in  f 
delivered  ;  but  the  contract  mast 
stated  in  the  alternative,  aeeordii 
to  the  original  terms  of  it.    Peai 
V.  Porter,    i  East,  3.  \ 

1S8  The  same  where  the  eontraet  wai 

)o  deliver  goods  within  14  day*  or. 

as  soon  as  a  certain  vessel  arrived.  V. 

Shipliam  v.  Saunders,  citfd.    llrid. 
133  Id  nn  action  ii»ainst  a  tenant  np- 

nn  promises  that  he  would  neenpy 

tk»  farm  in  a  ^ood  ami   hwdmndUkt 

iin;r  to  the  custom  of 
.n  allegation,  that  he 
e  estate  contrary  to 
•y  and  tbf  eu<(oin  of 
proved  by  k hewing 
■ealed  it  contrary  to 
)iirw  of  good  huiband' 


agreeuient  to  deliver  soil  or 
breeze,  with  a  count  for  money  bad 
and  received,  proved  thy 
feiidant    huviacjaH^^'       ^ver 


.«•  decla- 
^ter  of  evidence 
,  inejury  in  reduction 
..4$es.      Therefore  assumpsit 
^^aj  be  maintained  in  the  eommna 
form  of  declaring  acainst  a  earrier 
for  the  loss  of  goods,  which  were 
of  above  Ol.  value,  and  were  not  iu 
fact  paid  for  accordingly,  although 
it  were  part  of  the  eontraet  provid- 
ed by  general  notice  fixed  up  in  the 
carrier's  office,  and  presumed  to  be 
known  and  assented  to  by  the  plain- 
tilT,  that  the  carrier  imuM not  bear- 
oomtMBfor  mmv  thmn  Bl  far  gwds. 
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Enk»  entered  «f  auch^  and  paid  fwr 
accordmgly^      Clarke  y.  Uray.    6 

1)6  An  allegation  that  the  eodefend- 
ant  wa^  ^'  by  due  course  of  law  out 
lawed  at  the  suit  of  the  plaintitf  in 
this  plea  and    suil,"  i»  sufficient 
without  a  proui  paUt  per  recordiun, 
Caraniehd  v.  Johnson.    7  Eastf&O. 
137  Where  the  whole  consideration 
of  a  promise  is  truly  stated  and  al- 
to all  such  parts  of  the  promise  it- 
self, the   breach  of  whicn  is  com- 
plained of;   it  is  not  necessary  to 
state  in  the  declaration  other  parts 
of  the  prombe  not  qualifying;  or  va- 
rying in  any  respect  the  parts  so 
complained     of   as    Uroken.       As 
where  the  plaintiff  declared  that  in 
eonsideration  of  his  redelivery  to 
the  defendant  of  an  unsound  horse, 
which  he  had  before  then  sold  to 
the  plaiiitiiT,  the  defendant  promis- 
ed to  deliver  to  him  anotlier  horse 
in  lien,  &e.  which  should  be  worth 
sol.  and  be  a  young  horse  ;  and  then 
alied^d  a  breach  in  both  these  res- 
pects ;    held  suffieient,   though  tlie 
proof  were  not  only  of  a  promise 
that   the  second   horse    should  be 
worth  80l.  (which  it  was  not)  and 
be  a  young  horse,  but  also  a  war- 
ranty that  it  was  sound  and  had  ne- 
ver been  in  harness.    Miles  v.  She" 
wmrd.     8  East^  7. 
ftto  In   eovenant    breaches  assigned 
generally  against  the  defendant  for 
having  made  cordage  for  (fivers  jier- 
iORs,  and  for  emploving  other  per- 
sons  than  the  plaiutiRs  to  make  cor- 
dage for  his  friends,  &c.,  were  held 
to  be  well  assigned ;  though  no  par* 
ticttlar  persons  were  named,  nor  the 
qoanttties  or  kinds  of  cordage  men- 
tioned, &e.  such  facts  lying  more 
vartieularly  within  the  defendant's 
Knowledge.     Gale  S^  others  v.  Beed. 
8  Easty  80. 
iS9  In  slander  the  plaintiff*  averred 
that  he  had  in  due  manner  put  in  his 
answer  on  oath,  to  a  bill  filed  a- 
gainst  htm  in  the  court  of  exchequer 
by  the  defendant,  (but  did  not  pro- 
aned  t«  aver  any  colloquiaai  res- 


pecting that  answer,  with  reference 
to  >«hieh,  the  words  were  spoken,) 
aud  then  alledged  that  the  defend- 
ant said  of  him,  that  he  was  fare* 
sworn,  innuendo,  that  the  plaintiff 
had  perjured  himself,  in  \%hat  he 
had  sworu  in  his  aforesaid  answer 
to  the  bill  so  filed  againt  him ;  held 
that  this  innuendo  could  not  without 
the  aid  of  such  colloquium,  enlarge 
the  sense  of  the  words  by  referring 
them  to  the  answer  averred  in  the 
prefatory  part  of  the  declaration  tf» 
have  been  put  in.  Hawkes  v. 
Hawkey.    8  Bad,  427. 

140  A  new  assignee  of  a  bankrupt, 
suing  in  debt  on  a  judgment  recov- 
ered by  a  former  assignee  displaced 
by  the  lord  CI>aneelior,may  deelam 
in  a  general  fi)rm  as  having  been 
duly  constituted  and  appointed  as- 
signee. De  Cosson  v.  Faaghany  in 
error.    10  Eastf  6t. 

14 1  To  a  count  in  covenant,  ehargin*; 
the  defendants,  as  executors,  for 
breaches  of  covenant  bv  their  testa* 
tor  as  lessee,  who  had  covenanted 
fur  himself,  his  executors  and  as<» 
signs,  may  be  joined  another  count 
charging  them  that  alter  the  testa- 

'  tor's  death,  and  their  proving  tha 
will,  and  during  the  term,  the  de- 
mised premises  came  by  assignment 
to  one  D.  ^.  against  whom  breaeh- 
es  were  alledged ;  and  concluding 
that  so  neither  the  testator  nor  the 
defendants,  after  his  death,  nor  D. 
^,  since  the  assignment  to  him  had 
kept  the  said  covenant,  but  had  bro- 
ken thf  same.  And  plene  adminis^ 
travenent  may  be  pleaded  to  both 
counts.    Wilson  v.  Jfigg.    10  East^ 

313. 
142  Where  a  request  t#the  defendant 
to  do  an  act  is  neeestary  to  be  al- 
ledged in  order  to  give  the  plain tiflT 
his  cause  of  action ;  and  it  ia  allege 
edy  but  u  ithout  a  particular  vemie^ 
(there  being  a  general  venue  laid  in 
the  preceding  part  of  the  declara- 
tion) such  omission  cannot  be  takeit 
advantage  of  in  arrest  of  judgment 
since  the  statute  4  Ann^  c.  1&,  s.  U 
being  aatra  auitter  af  ferm,  aivaila- 
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ble  onlj  upon  special  demurrer ;  149  When  a  eouut  id  struck  out  of  d. 

and  this,  though  judgmeot  passed  declaration  by  leave  of  court,  the 

by  default,  on  which  a  writ  of  in-  declaration  must  afterwards  be  cou- 

quiry  was  executed.    Ami  where  in  sidered  as  if  the  count  struck  out 

consideration   of   the  purchase  of  had  never  been  introduced.     Pres- 

hay  by  the  plaintiii'  of  the  defend-  cott  v.  J^ufts,     4  Mass.  146. 

ant,  the  latter  promised  to  deliver  150  A  declaration  in  assumpsit  laying 

to  and  suffer  the  plaintift'  to  take  it  the  promise  on  a  day  posterior  to  the 

away  as  he  wanted  it,  when  request-  teste  of  the  writ  is  wcfU  enough  after 

ed ;  an  allegation  that  the  defend-  verdict ;  althou<;h  it  would   be  bad 

ant,,  after  suftering  the  plaintift' to  on  special  demurrer.   Bemisr,  Fcur^ 

take  away  a  part,  sold  and  disposed  on*    4  Mass.  263. 

of  the  residue  to  other  persons,  su-  151  In  an  action  against  the  sheHft' 

perseded  the  necessity  of  alleging  a  for  extortion,  in  receiving  illegal 

request  to  deliver,  &c.  the  residue.  fees  upon  the  service  of  an  execu- 

Botvdell  V.  Parsons,     10  East,  359.  tion,  a  declaration  which  describes 

143  A  solvent  partner  may  join  with  the  parties  to,  and  the  date  of  the 
the  assignees  of  his  two  bankrupt  execution,  is  sufficient  after  verdict. 

J  partners  in  maintaining  an  action  Livermare  v.  BoswelL    4  Mass.  437. 

br  money  had  and  received  to  re-  So  if  it  shews  the  sum  received  as  fees, 

cover  back  from  a  creditor  the  a-  and  the  sum  levied,  without  setting 

mount  of  a  bill,  the  joint  property  forth  the  whole  transaction.    I  bid. 

of  the  firm  received  by  him  from  the  If  the  date  of  an  original  writ  is  pois- 

aceeptor  by  the  indorsement  of  the  terior  to  the  date  of  the  service,  this 

two  other   partners  after   acts   of  being  matter  in  abatement  is  waiv* 

bankruptcy    committed   by    them.  ed  by  the  defendant's  appearing  aint 

Thomson^  jointly  with  Hipgip  arid  pleading  the  general  issue.     Ibid, 

others,  assignees  of  UnderhiU   and  iB2  In  debt  upon  a  recognizance  to  a 

Quest  v.  Frere.    10  East,  418.  p&rty,  taken  before  a  justice  of  the 

144  There  afterwards  continuing  his  peace  conditioned  for  prosecuting 
said  assttiiU  is  not  within  the  techni-  an  appeal,  it  must  be  shewn  that 
cal  meaning  of  a  continuando,  in  a  the  justice  had  jurisdiction  of  the 
decla:ration  for  an  assault  and  bat-  action  and  that  the  recoenizanee 
tery.     2  Mass*  50,  has  heed  entered  of  reeord  in  the 

143  A  declaration  in  trespass  for  an  common  pleas  3  and  the  condition 
assault  and  battery  is  sufficient,  must  be  set  forth,  and  the  breach  al- 
though it  begin,  ^  tor  that  whereas,''  leged.  Bridge  v.  Ford.  4  Mass.  64 1 . 
&c.  by  way  of  recital.    2  Mass*  858.  153  In  an  action  qui  tatn  for  taking  fish 

146  A  declaration,  which  sets  out  a  contrary  to  a  statute,  the  plidntiS* 
defective  title,  is  not  cured  by  ver-  declared  that  the  defendant  on  such 
diet.    2  Mass.  521.  a  day,  and  on  three  other  days  ixml 

147  In  a  declaration  in  assumpsit  the  times  between  that  day  and  such 
word  promise  is  not  necessary ;  any  another  day,  took  the  fish  ;  and  he 
other  intelligible  word  of  the  same  demanded  four  several  penalties  :  « 
import,  as  agreed  for  instance,  is  verdict  was  found  for  one  penally, 
luffieient*  3very  v.  Tyryingham.  and  held  good.  Burtiham  v.  fVei^ 
8  Mass,  160.  ster.    4  Mass,  266. 

118  A  declaration  in  trespass  for  en-  Such  an  action  may  be  maintained  a. 

tering  the  plaintiff's  house,  taking  gainst  one  or  more  offenders,  Mith- 

hls  goods  and  -falsely  imprisoning  out  joining  the  rest.    Ibid, 

his  wife,  is  good  after  verdict;  and  154  A  declaration  without  a  venue,  or 

the  injury  to  the  wife  shall  be  tak-  with  a  wrong  one, is  bad  in  form ;  but 

pn  as  matter  of  aggravation  only.  the  defendant,  to  avail  himself  oT 

ileminway  v.  BoiCton  et  aL   3  Mass,  it,  must  assign  it  a*s  a  special  cause 
m9. 
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of  Aemumz.  Briggs  r.  J^Tantucket 
Bank.    6  *Mass.  91*. 

If  4  deeiaraliou  on  a  bank  bill  allet^e 
the  promtic  to  have  beeu  made  to 
4.  11.  or  bearer,  atid  that  the  plain- 
tiff lioiJs  the  bill  for  a  vaiuable 
eoiisiileration,  it  is  sufHcient.    Ibid, 

A  wron^  venue  will  not  support  a  mo- 

■    lion  in  arrest  of  juflgment.     Ibid. 

155  Of  recitins;  the  former  judgement 
IB  a  ^ire  facias  against  one  as  trus- 
tee of  the  original  defendant.  Dy- 
er €t  al.  V.  Stevens,    6  Mass.  389. 

iJD  In  an  aetion  of  covenant  of  war- 
ranty of  lands,  brought  by  one  who 
has  assls;ned  hi»  interest  in  the  lands 
to  another,  the  declaration  must 
9$hew  (hat  the  plaintift'  is  answera- 
ble to  hi^  a«signee.  t^iles  v.  Saw- 
telL     7Jrass.41K 

i  57  A  i|;eneral  eount  in  an  action  for 
flefitmarion,  as  for  charging  the 
pfainiiff  with  stealings  is  good.  JVyg 
T.  Otis.     8  Mass.    122. 

158  Where  the  declaration  on  a  promis- 
ftory  note,  alleged  a  demand  of  pay- 
ment in  general  terms,  as  ''  al- 
though requested,"  &c.  it  was  held 
good,  especially  ai\er  a  verdict. 
J^fingfrdl  and  Fierpont  v.  White, 
t  Johns,  Cases f  99. 

159  Where  there  is  a  precedent  debt 
orduty^  it  is  not  necessary  for  the 
plaintiff  to  state  a  special  request 
i»r  demand,  in  his  declaration. 
Ernst  V.  Barlle,     1  Johns.  Cas.  319. 

160  Where  matter  is  stated  in  a  de- 
elaratlon,  which  might  have  been 
■truck  out^  on  motion,  as  6urplusa<;e, 
it  need  not  be  proved  at  the  trial. 
AUairtY.Ouland,  2  Johns,  Cases^  52, 

Where  a  promise  in  one  of  the  counts 
IB  a  declaration,  by  reference  to  the 
day  in  the  preceding  count,  was 
laid  atler  the  breach  assigned,  the 
mistake  was  held  to  be  cured  by  the 
rerdiet.    Ibid, 

Ml  A  declaration  on  a  bond  of  7o\. 
statin<;  that  the  plaintiff  deman- 
ded 70l.  of  the  value  of  175  dollars, 
lawful  money  of  the  state,  which 
tbe  defendant  owes  and  detairts,  is 
good.  Johnston  r,  Iteihn,  2  Jjhns. 
Cases,  27'l«. 


163  Where  a  declaration  commenco<< 
thus:  ^*  James  Hildreth  complains  of 
Fc'ter  Becker  and  James  Harvey^  the 
said  James  being  in  custody^  &c. 
and  the  said  Peter  being  returned 
not  found,  of  a  plea,'^  &e.  It  was 
held  to  contain  sufficient  certainty, 
and  that  James  Harvey  the  defend- 
ant, and  not  James  IJUdretfiy  was 
tbe  person  in  custody,  &c.  II il* 
dreth  v.  Becker  and  Harvey,  2 
Johns.  Casnes.  339. 

163  In  an  action  for  a  deceit  in  tha 
sale  of  a  newspaper  establishment, 
it  was  held  that  the  declaration 
must  expressly  allege  that  tbe  de« 
fendant  made  the  airirmation/a/5^/^, 
fraudulently^  or  knowingly  :  the 
want  of  these  words  will  not  be 
supplied  by  the  coneluding  part  of 
the  count,  and  so  by  reason  of  the 
said  affirmation  iha  plaintiff  iras 
falsely  and  fraud  ulently  deceived^  &c. 
Bayard  v.  Malcolm  and  Malcolm.  1 
Johns.  Ilep.  458. 

The  want  of  an  allegation  of  fraud  or 
a  scienter  is  not  helped  by  a  vefdiet. 
Ibid. 

l(}4i  If  in  a  suit  on  a  bail  bond,  tht 
suit,  court,  and  place  of  the  defend- 
ant's appearance,  are  substantially 
set  forlh  in  the  plaintitTs  declara- 
tion, it  is  siifllicient.  Stevens  Sc  Wa* 
iers  V.  Clancey^  &c.  1  Johns.  It.  521, 

165  W^here  part  of  a  declaration  states 
a  suiTicient  ground  of  action,  and  a 
part  of  it  is  not  actionable,  the  court 
will  intend,  after  a  verdict  that  th» 
jury  gave  damages  only  for  the  ac- 
tionable part  of  the  declaration. 
Steele  v.  fVesletn  Inland  Lock  .Miui- 
gntion  Company.    2  Johns.  Rep.  283. 

S.  P.  decided  in  Pheitepla%e  r,  Steele, 
2  Johns.  Rep.  4*3. 

106  In  an  action  on  the  ease,  for  w 
deceit,  in  the  sale  of  a  newspaper  ^ 
cslablishment,  tlie  declaration  (af- 
ter stating  the  affirmation  of  the  d«-N 
fendants,  that  the  number  of  mh- 
Rcribers  was  900,  and  the  profits  of 
the  paper  3,000  dollars,  per  annum, 
and  tiie  glvinsj  fuilh  to  such  a*lRr- 
ination,  the  plaint  ill' made  the  pi|r- 
cliase,  whereas,  the  number  of  § u^*- 
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sofibers  were  onlj  300,  and  the  ^ro- 
fits  nothing)  concluded,  ^'  and  the 
taid  S.  B,  saith,  that  he,  by  reason 
of  the  9aid  affirmation  of  the  said 
jS.  M.  and  8.  M,^  ^vas  falsely  and 
fraudulently  deceived,  to  %vit,  the 
day  and  year  aforesaid,  at  the  city 
and  county  aforesaid ;  wherefore, 
he  saith,  that  he  is  made  wor8e,  and 
hath  damat^e,"  &c.  This  was  held, 
to  be  a  suHicient  alleviation,  that 
the  defendants  made  affirmation 
falsely  and  fraudulently,  especially 
afler  verdict.  Bayard  v.  Molcohn 
and  •Makolmy  in  error,.  2  Johns. 
Rep.  550,    8.  C:  ±  Johns.  Rep.  453. 

167  Where  a  declaration,  in  a  suit 
for  a  libel,  was  entitled  of  J^Tovem^ 
ber  teriUy  sijenerally,  but  the  memo- 
randurn  was  of  the  second '.^ibm^^, 
or  the  14th  of  •A'bw»n6w*  being  tlie 
first  day  of  the  term,  and  the  libel 
%vas  alle^d  to  have  been  publish- 
ed on  the  iSth  of  the  same  Mfvem- 
ber,  it  was  held,  on  demurrer,  to  be 
bad,  and  that  such  a  mistake  would 
not  have  been  cured  by  a  verdict. 
Cheetham  v.  Lewis.  8  Johns.  Rep.  42. 

118  In  an  action  oT  assumpsit^  the  de- 
claration stated  that  the  plaintiff 
and  U.  and  fF.  were  joint  owners 
of  a  vesseLand.  her  cargo,  then  on 
a  distant  voyage,  and  were  jointly 
interested  in  ■  her  earnings  and  the 
profits  of  the  voyage,  of  which  ves- 
sel W.  was  also  master  and  died 
during  the  voyaee,  and  *  that  after 
his  death,  the  derendant,  J9.  in  con- 
sideration, that  the  plaintilf  had 
undertaken  and  promised  to  the  de- 
fendant, that  the  defendant  should 
receive  from  the  plaintiff  the  effects 
of  FT.  in  the  vessel,  and  -  her  eam- 
ines»  in  like  manner  as  JF.  was  en- 
titled to  receive  them,  according  to  • 
the  agreement  between  the  owners, 
and  in  consideration  that  the  plain- 
tiff had  agreed  with  the  defendant 
t<>  account  to  him  for  the  said  ves- 
teK  her  earnings,  profits,  &c.  in  like 
manner,  as  he  was  bound  to  do  to 
W.  he,  the  defendant  undertook  and 
promised  to  pay  to  the  plaintiff,  any 

icmaads  tr  ij^jbs  tl  ffltsey,  due  and 


owing  lh)M  W.  tt  the  plaintifT,  mt< 
the  time  of  FF.'s  death,  and  also  a-- 
ny  demands  which  the  plaintiff  had* 
against  the  share  of  fV.  in  the  ves* 
sel;.  and- the  plaintiff  set  forth  in  his 
declltration,  &  certain  debt  due  to 
bim  from  W.  and  averred^  that  the 
plaintiff,  was  always  ready  to  per- 
form his  part  of  the  agreement,  &c«. 
On  a  demurrer^  this  declaration  was 
held  bad,,  as  it  did  not  set  forth  a 
sufficient  consideration  for  the  pro- 
mise of  the  defendant.     Powel  v. 
Brown.    3  Johns.  Ryff.  100b 
1^9  In  an  action  on  a  promissory  note 
to  pay  money  when  collected,  &e. 
the  plaintiff  must  allege  and  prove, 
that  the  money  was  collected,  in  or- 
der   to   recover  on    the    promise. 
Dodge  V.  Coddington.    3  Johns.  Rep, 

140. 

170  In  an  action  by  the  holder  of  a 
bill  of.  exchange,  protested  for  non- 
payment,, against  the  dra>ver,  after 
setting  forth  the  presentment  and' 
prote.<4l8,  &c.  in  the  declaration,  a 
general  averment  of  notice  ^  of  all 
the  premises,''  is  sufficient  Boot 
and  Bently  v.  Franklin.  3  Jdin$» 
Rep,  207. 

171  in  an  action  for  a. penalty  under 
the  35th  section  of  the  act  to  "  reg- 
ulate highways,"  the  plaintiff  need 
not  negative  the  proviso^  in  his  de* 
claration>  Bennett  v.  Hurd.  t 
Johns.  Rep.  438. 

172  A.declaration  on  a  promise  to  pay 
the  debt  of  another  need  not  state^ 
that  the  promise  was  in  writing. 
That  is  noiatter  of  evidence  at  tha 
trial ;  and  after- a  verdict,  the  court 
will  presume  that  it  was  proved  t»' 
be  in  writing:  Elting  v.  Vanderlyit. 
4  Johns.  Rep.  227. 

Where  one  of  several  heirs  is  sued  on 
his  promise  to  pay  the  debt  of  his 
ancestor,  the  plaintiff  need  not  al- 
lege in  his  declaration,  that  the  de- 
fendant or  the  heirs  had  assets.    lb. 

173  in  an  action  brought  against  .9.. 
on  his  guaranty  of  the  performance 
by  B.  of  his  agreement  made  with 
C.  it  was  held  that  the  declaratioa 
oaght  tp  state  a  consider&iioB  t^^f 
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tiie  oideHaking  of  A.    Bailey  arid 
Bogert  V.  Freeman,    4i  Johns*  Mep, 

380. 

174  !)everal  of  the  common  counts  on 
different  contracts  maj  be  included 
IB  one  count ;  and  the  piaintift*  is 
lot  bound  to  prove  ali  the  causes  of 
sction  stated,  in  order  to  eulitle  him 
to  recover.  it  is  enough  if  he 
proves  any  one  ci  the  causes  of  ac- 
tion, and  he  nvili  recover  pro  tanto. 
Bailey  and  Bogert  v.  Freeman,  « 
Mns,  Rep,  280. 

170  Where  a  clause  or  section  of  a 
itttote  giving  an  action  for  any  of- 
fence, eontaius  a  proviso  or  txcep- 
tiott^  which  is  agaiust  the  piaintitf, 
it  is  matter  of  defence  or  justitica- 
tiou,  for  the  defendant,  the  plaintiff 
need  not  negative  the  proviso  in  his 
declaration.  Teelv.Fofida.  ^  Johns. 
Rep.  301. 

176  Where  the  time  laid  in  a  deciar- 
ition  nnder  a  scilicet  is  material^ 
and  the  gist  of  the  action,  it  shall 
be  taken  to  be  the  true  time,  and 
liie  scUicet  if  repus;iiatit  is  to  be  re- 
jected as  void,  or  if  consistant,  is  to 
be  held  as  a  direct  afiiruiation. 
VaU  V.  Lewis  and  Livingston.  d> 
Johns.  Rep,  4d0. 

177  Where  the  plaintiff,  in  his  decla- 
ration, assigned  a  breaeh  of  the 
soodition  of  the  bond,  in  general 
terms,  to  wiU  that  the  defendant 
had  collected  money  as  under  sher- 
iff', to  the  amount  of  1,000  dollars, 
which  he  refused  to  account  for,  or 
pty  over,  this  was  hetd  a  sufficient 
fis^ignmeut  of  a  breach.  Hughes  v. 
JiUler  and  Smith.  5  Johns.  Rep. 
16S. 

^  if  the  breach  assigned  is  that  the 
defendant  embezzled  1,000  dollars 
beionsing  to  the  plaintiff,  for  which 
he  refused  to  account,  &e.  it  is  suf- 
ficient.    Ibid, 

b  is  enough  if  the  breaeh  be  assigned 
jeenerally,  negativiug  the  condition 
flif  the  hond  or  covenant.    Ibid. 

l^t^  la  an  action  of  covenant,  where 
some  of  the  breaches  are  well  assign- 
ed, and  some  not,  and  there  is  a  de- 
marrer  to  the  whole  deelaratioDi  the 


plaintiff  will  have  judgment  for  tlm 
breaches  which  are  well  assigned. 
Mams  y.  WiUoaghby,  6  Johns.  R^ 
ports^  65. 

179  In  an  action  of  covenant,  for  rettt 
.  due  on  a  lease,  against  the  assignee 

of  the  lessee,  the  plaintiff  need  not 
aver  in  his  declaration,  that  the  lei^« 
sec  had  not  paid  the  rent ;  it  is  suf- 
ficient if  he  states  that  the  rent  acf- 
crued  subsequent  to  the  assignment 
to  the  defendant,  and  that  the  same 
was  due  and  owing  to  the  plaintiff 
and  in  arrear,  &c.  Vubois^s  Exe- 
cutors V.  Van  Orden.  6  Johns,  Rep. 
105. 

180  Where  the  plaintiff  grounds  his 
action  on  a  deceit  or  fraud  in  the 
sale  of  a  chattel,  the  deceit  or  fraud 
must  be  subitantively  alleged  in  his 
declaratiun,  othemise  no  proof  of 
it  is  admiissible.  Evertson^s  Exe* 
cuctors  V.  Miles,    6  Johns,  Rep.  iss. 

16 1  In  an  action  qid  tam^  brought  by 
a  common  informer,  under  the  2d 
section  of  the  act  for  preventing 
usury f  (to  sess.  c.  13,)  the  declara^ 
tion  must  state  that  the  party  ag- 
grieved neglected  to  soe  within  the 
year,  in  order  to  give  the  plaintiff 
a  right  of  action.  Morrell  v.  Fuller. 
7  Johns.  Rep.  402. 

18^  Where  a  promissory  note,  paya- 
ble in  chattels,  was  declared  upon 
as  under  the  statute ;  and  the 
breach  assigned  was,  that  the  de- 
fendant did  not  pay  the  money  men- 
tioned in  the  note,  ike.  it  was  held, 
after  verdict,  that  the  reference  to 
the  statute  might  be  rejected  as  sur- 
plusage, and  the  defect  in  assigning 
the  breach  was  aided  by  the  verdict^ 
so  that  the  court  would  intend  that 
a  sufficient  breach  was  proved. 
Thomas  v.  Roosa.  7  Johns.  Rep. 
461. 

183  In  an  action  of  debt,  on  a  bond 
given  for  the  gaol  lilyerties^  the  suc;- 
gestion  of  the  breach  generally,  in 
the  words  of  the  condition,  is  suffi- 
cient without  alleging  the  particu- 
lar damages ;  and  the  conrt  adju<lg- 
ing  the  declaration  on  such  a  bond 
to,  be  sufficient,  the  entry  on  the  re- 
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cord  was,  tluit  the  judi^mcnt  on  the 
demurrer  shuitid  be  stayed,  until  the 
truth  of  the  breach  to  be  sus^gcsted 
should  be  aseertained,  and  the  da- 
^    nu\^e5  assessed ;  this  was  heJd  to 
he  correct  within  the  statute,  (^ess. 
iii,  c.  yo,  s.  7.)  which  is  to  receive 
a  liberal  and  beneficial  construction. 
Tl'.e  snprgestiow  of  breaches  may  bo 
bt'iore  a  formal  entry  of  judivment 
on  demurrer,  &c.    Smith  and  otlier$ 
V.  Janaen,     8  Johns.  Rep.  111. 
But  where,  in  (he  final  judp;ment,  the 
court  of  common  pleas  ^ave  judg* 
merit  for  the  debt, and  six  cents  costs, 
together  with  the  damages  assessed 
by  the  jury,  and  also  the  costs  of 
suit  adjudged  of  increase  ;  (his  was 
held  erroneous,  and  the  judgment  of 
the  court  below  was  reversed  as  to 
the  sum  assessed  for  damages,  but 
suffered  to  stand  good  as  to  the  debt 
and  costs,  including  the  costs  of  as- 
sessment; and  neither  party  in  this 
case  was  held  to  be  entirled  to  costs, 
on  the  writ  of  error.     Ibid, 
184  It  is  sufficient  to  state  a  promise 
sory  note,  in  a  declaration,  accord- 
ing to  its  terms.     Iferrick  v.  Ben- 
ndL    8  Johns,  B^p.  374. 
183  In  an  action  of  assumpsit  against 
an  administrator,  the  plaintift'in  his 
declaration  stated  that  the  promises 
were  made  bj  the  intestate  in  his 
life    time,   and   by   the   defendant, 
''  administrator  as  aforesaid,"  since 
the  deal  h  of  the  intestate.     The  de-> 
f  laralion  was  held  sufficient,  espe- 
cially after  verdict,  it  being  tanta- 
mount to  alleging  that  the  promise 
was  made  by  the  defendant,  05  ad' 
minisf valor.     Carter  v.  Phelps'^s  Ad- 
viinistrator,    8  Johns,  Rep.  440. 
A  count  on  a  promise  made  by  an  eX' 
fcutor  or  administrator  as  such,  and 
for  which  he  is  not  personally  lia- 
ble, may  be  joined  with  a  count  on 
a  promise  made  by  the  testator  or 
intestate;  and  whether  the  promises 
be  in  one  and  the  same,  or  in  sepa- 
rate counts  is  immaterial.    Ibid. 
186  In  a  deelaration,  the  averment 
that  the  as^ignoient  of  a  promissory 
note  wa9  for  value  received^  \s  an 


immaterial  averment,  and  need  not 
be  proved.  Wilson  v.  Codman.  S 
Cranchj  193. 

IL  Departure, 

1  In  trespass,  if  the  defendant  juati- 
fies  upon  a  day  iHRcrrr.  the  plaiutiff 
may  allege  another  day  in  his  re- 
pHcatiou.  IVebly  v.  Falmer.  1 
Salk.  222. 

2  In  debt  npon  bond  to  pay  40l.  «o 
long  as  the  defendant  should  enjoy 
suth  an  office,  by  quarterl\  pa\meiit4 
every  year,  and  plea  that  the  ofHce 
was  granted  to  three  for  thfir  li*  es, 
and  that  he  enjoyed  it  as  l.»ng  us 
they  lived,  and  so  long  l;e  paid  the 
said  rent  quarterly  ;  replivative  en- 
joyed the  oflice  Ioniser,  and  thai  he 
had  not  paid  the  money  by  quarter- 
ly payments  ;  npon  deniurrer«  it  \>aa 
objected  that  there  was  d^nble  ;  sed 
per  curiam^  it  is  not, for  ihe  defend* 
ant  cannot  in  his  rejoinder  tender 
an  issue  upon  payment  of  the  mo* 
ney,  because  that  would  be  a  depar- 
ture from  his  plea.  Gaile  v.  Beits. 
3  Sa!k\  141. 

3  He  that  pleads  ejconeraint^  most 
shew  how,  and  it  is  a  departure  to 
rejoin  an  aceount  stated  after  infan- 
cy pleaded.  Hillier  ▼.  Flymptom. 
1  Str,  422. 

4  To  debt  on  bond,  given  by  defend^ 
ant  on  his  marriage  with  condition, 
that  he  would  permit  liis  intended 
wife  to  dispose  of  60l.  a  year  out  of 
his  personal  estate,  defendant  plea- 
ded that  he  had  not  prevented  hit 
wife  disposing  of  that  sum ;  plain- 
tiff in  his  replication  set  forth  a 
particular  disposition  of  the  moDej 
hy  the  wife,  and  a  request  on  de- 
fendant to  pay,  and  a  refusal  by 
Lim ;  defendant  rejoined,  tliat  he 
Lad  not  any  personal  estate  out  of 
which  he  eould  pay  the  50l. ;  re- 
joinder held  bad;  1st,  because  it 
was  a  departure  from  the  plea; 
2dly,  beeanse  it  would  have  been  no 
defence,  if  pleaded  at  Grst.  Cossens 
V.  Cossens,     JFilleSn  23, 

5  A  rejoinder  excusing  the  nonper- 
faraanee  of  a  condition,  is  a  depar* 
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inre  from  a  plea  insisting  upon  per-  der ;  tbat  it  did  uot  lie  four  dnys  in 
I'ui  mance.  Upon  a  boad  coiidi-  the  sheriif 's  office,  held  a  deparlure. 
lioiied  to  execute  an  office  singly,       Elliot  y.  Lane.     1  ^Vils,  334-. 

plaintifl  's  Aid,  if  the   16  Replevin  for  taking  the  plaintifi's 

goods  and  chattels,  to  wit,  a  lime 


Hithont   the  p 

defbudiint  pleads  liiat  he  did  exe- 
cute it  singi  v\  he  cannot  rejoin,  that 
tlie  plainliti'ior  a  time  prevented  him 
from  cxetMitiaej  it  singly.  JVhite  v. 
Clever.  2  L,  Ilai/m.iUd. 
Defendant  in  a  plea  Justified  tak- 
ing cattle  datiioge  ffasanty  and  after- 
warils  rejoined,  that  they  were  tak- 
en surcharging  the  common :  held 


iln  ;  avowry  for  rent ;  plea  in  bar 
that  the  lime-kiln  wa^  attixed  to  the 
freehold ;  the  court  held  the  plea 
in  har  bad,  because  it  >vas  a  depar-^ 
ture  from  the  declaration,  which 
had  treated  the  lime-kiln  as  a  chat- 
tel. J\^iblet  V.  Smith.  4-  Term 
Hep.  504. 
to  be  a  dei)arlure.     Ellis  v.  Rowles.    17  To  debt  on  an  annuity-bond  th© 
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7  In  an  indi^i talus  assumpsit  the  day 
is  uot  -material,  and  tlie  allec^Mng  a 
diirereut  time  in  the  replication  \% 
no  departure.  Cole  v.  Hawkins,  1 
Sir.  21. 

*  Varying  from  that  which  is  not 
materiafly  alleged,  is  no  departure. 
Primer  v.  Fhilips.     1  Sulk.  222. 

9  Where  performance  is  pleaded, 
and  matter  of  excuse  is  afterwards 
set  forth  in  the  rejoinder,  it  is  a  de- 
parture. Countess  of  wirran  v.  CriS' 
jx.    1  8alk.  22i. 

to  To  a  justification  by  distress,  the 
plaintiff  may  reply  an  abuse,  and  it 
is  no  departure.  Gargrave  v.  Smith. 
1  >a/A\  221. 

U  A  rejoinder  excusing  the  breach 
or  nonperformance  of  a  condition  is 
a  departure  from  a  plea  insisting 
upon  performance.  Jlosse  v.  Hodges. 
1  L.  Uaym.  238. 

^2  Xew   matter  may  be   rejoined  by 


defendant  pleaded  no  such  memori- 
al as  the  statute  requires,  to  which 
plaint itr  replied  that  there  was  a 
memorial  which  contained  the  names 
of  the  parties,  &c.  and  the  conside- 
ration for  which  the  annuity  was 
granted ;    the    defendant    rejoined 
that  the  consideration  was  untruly 
alleged  in  the  memorial  to  hav^ 
been  paid  to  both  obligors,  for  that 
one  of  them  did  not  receive  any  part 
of  it;  the  rejoinder  was  held  bad; 
first,  because   it  was  a  departure 
from  the  plea ;    secondly,  becanse 
the  fact  alleged  respecting  the  me- 
morial did  not  contradict  the  repli- 
cation, for  the  consideration  might 
have  been  paid  to  the  other  obligor 
on  account  of  himself  and  the  co- 
obligor,  or  to  a  stranger  for  them 
both.      Vraed  v.   The  Dutchess  of 
Cumberland.    4  Term  Bep.  58.j. 
Affirmed  in  Cam.  Scac.    2  H.  Black. 
280. 


the  defendant  to  explain  or  fortify    18  If  the   lord  of  a  manor  set  up  a 


hi»  bar,    and   held   no  departure. 
Long  V.  Jackson.    2  JFils.  s. 
i3  In  debt  on  bond,  payment  before 
the  day  pleaded,  is  ill.   Anonymous, 
2  mis.  150. 


custom  to  have  the  best  live  or  dead 
chattel  as  an  hcriot ;  qu.  if  the  ten- 
ant can  modify  that  custom  by 
pleading  another  that  homage  shall 
assess  a  compensation  in  lieu  of  the 
heriot  ?     1  Bos.  S(  Pull  282. 


0 

ii  Debt  on  an  arbitration  hand,  plea 
DO  av>ard  ;  replication  shewed  an  a- 

ward,  and  assigned  a  breach,  re-  III.  Douhleplea^  or  Duplicity  in  Plea- 
joinder  that  there  were  other  mat- 
ters pending,  of  which  the  arbitra- 
tors look  no  notice ;  this  is  a  de- 
parture. Harding  v.  Holmes.  1 
inb.i22.  _.,.^ .         .      _.. 

15  The  bail  plead  lliat  there  was  no  2  J\})n  est  factum  and  solvit  post  diem  y 
ea.sn.  against  the  principal  on  sd. /a.  incompatible.  Fox  v.  Giandler. 
9eplieatian  that  there  was  a  rejoin-       ^  Black.  905, 


ding. 

Defendant  cannot  plead  non  aS' 
sumpsit  and  a  tender  together, 
Dowgall  V.  Bowman.    3  JVils.  14S. 
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3  So,  ^on  est  factum  and  sdvit  ad 
diem,  drnola  y.  Baas,  2  Black. 
993. 

A  JVtin  assumpsit  and  aliena^  of  the 
plaint iftg  denied.  Feron  v.  Ladd. 
'Z  Black,  1826. 

Q  JVon  assumpsit  and  tender  not  al- 
lowed to  be  pleaded.  Dougal  v. 
Bowman,  2  Black.  733.  ^  Wits. 
145,  1520. 

6  Not  guilty,  and  tender  of  amends 
in  iraspa^  allowed.  Martin  t.  A*es- 
tt^ton.     2  Black.  109a. 

7  Not  guilty  and  a  jnstiGcation,  not 
allowT.d  to  be  pleaded.  Palmer  v. 
lyndhrooke.     2  Str,  876. 

.0  Not  guilty  and  the  statute  of  lim- 
it ation<;  pleadable.  Da  Costa  v. 
Carteret  and  another,    2  Str,  889. 

^  Jieave  s^ranted  to  plead  non  as- 
sumpsit and  now  assumpsit  infra  sex 
aunos.  Harrison  v.  fVinchcombe,  2 
Str,  678. 

±0  Two  justiQeations  allowed  to  be 
pleaded  ou  motion.    Clare  v.  Frost, 

1  Str,  4r25. 

il  It  was  refused  to  let  the  defendant 
plead  non  assumjmt  and  a  tender. 
Baker  r,  Wesibrooke,     2  Str.  949. 

12  In  debt  for  rent,  Strang  moved 
for  leave  to  plead  a  tender  and  e- 
viction,  which  was  granted.  Cary 
\,  Jenkinses.    1  Sir,  496. 

13  Leave  to  plead  double  to  debt  on 
bond.  Dimn  v.  Vdehgr  4*  ^-  2 
Str,  908. 

1 1  Leave  was  g^ven  to  plead  non  aft- 
sumpsity  and  a  discharge  by  bank- 
ruptcy, though  said  to  be  denied  in 
C.  B.    Philips  V.  Wood  and  another. 

2  Str,  1000. 

±3  Bankrupt  long  after  his  discharge 
had  leave  to  plead  it  generally  and 
.^ijieeially.  Ijord  Clinton  v.  Morton* 
•2  Str.  iboo. 

16  In  an  action  for  money  to  be  paid 
for  stock  by  covenant,  that  the 
]>laintifl*did  not  tender,  is  no  plea. 
Da'vson  Sf  Ux,  v.  Myer  Mill,  in  the 
e.r chequer.    2  Str,  71-2. 

17  Statute  4  and  i  w^nn^,  for  pleading 
dfkuble,  does  not  extend  to  qui  tam 
ar^tions.     Lauj  qui  ^m  v.  6rot9ther. 


18  General  issue  waived,  and  alloirefl 
to  plead  double.  Meard  y.  Philift* 
2  A/r.  906. 

19  In  cases  ont  of  the  statutes,  an  ae- 
complice /u%  and  fairly  disclosing 
the  joint  guilt  of  himself  and  his 
companions,  and  who  is  admitted  ml 
witness,  and  does  give  evidence^ 
ought  not  to  be  prosecuted  for  hi» 
own  guilt  so  disclosed;  nor  per*- 
haps  for  any  other  offence  accident^ 
ally  omitted  by  htm  ;  but  if  prosecu- 
ted, he  cannot  plead  this  in  bar,  nor 
avail  himself  of  il  on  his  trial.  Bui 
he  may  apply  to  the  court  to  put  offth^ 
.trial,  that  he  may  have  time  to  ap^ 
ply  for  a  pardon.  Mescy.Rudd,  3 
Cowp,  339. 

2Q  Plaintiff  counts  that  defendant  be^ 
ing  sheriff  of  M,  suffered  plaintiff's 
'debtor  to  escape,  per  quod  he  lo^ 
his  debt ;  that  defendant  being  she- 
riff, ut  supra^  might  have  arrested 
plaintiff'^s  debtor  and  did  not ;  judg- 
ment for  plaintiff  in  C.  P.  Error, 
that  counts  were  repagnant,  hot 
judgment  affirmed.  Raymond  v!. 
Bridges,     Lofft,  69.     2  Black,  800. 

21  A  plea  may  contain  various  parts, 
yet  if  it  forms  one  connected  propa- 
si  (ion.  it  is  not  double.  Bolts  v.  Pur" 
vis.    2  Black,  1022. 

22  Trespass  at  Teddington;  defen« 
dant  justifies  for  dama^^e  feasant  at 
ICir^ston^  and  that  he  impounded 
the  cattle  at  Teddin^on,  good  with- 
out a  traverse ;  duplicity  in  a  plea 
must  be  pointed  out.  Ryley  v.  Park" 
hurst  and  others.     1  fFils,  219. 

23  C,  R,  comrieted  of  high  treason  im 
1716,  being  brought  by  habeas  cor^ 
puSf  pleads  that  he  is  not  the  same 
person,  in  reply  to  the  prayer  of 
execution  ;  issue  being  thereupon 
joined,  and  found  against  him,  exe<- 
cution  is  awarded,  nor  is  he  after- 
wards permitted  to  plead  pardon, 
or  any  other  thing.  The  King  v. 
Charles  Ratcliffe,  Old  Bailey.  1 
Wils.  150. 

24  Defendant  permitted  to  plead  a  spe- 
cial justification,  after  he  had  plea«- 
ded  the  general  issue  on  ternn^ 
TayUr  r.  ^foddrelL    1  Wits.  25'ii 
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S  T^ov^  at  eaninion  law  a  defen- 
dant eould  not  plead  several  mat- 
ters io  quo  waTrranto  information,  ho 
■ay  by  statute  S2  O.  3,  e.  68,  s.  l. 
TkB  Kin^  V.  Jirchbisliop  of  Fork. 
WUUs,  53 1-,  n.  a. 

9  One  defendant  cannot  pl^ad  two 
pleas  that  go  to  the  whole.  Mter 
nme  per  4  and  5  Ann.  for  amend- 
■ent  of  the  law.  Coombe  v.  Talbot 
i.8alk.  218. 

^  Leave  was  pven  to  plead  nen  est 
factum^  and  a  discharge  by  a  com- 
miiision  of  bankroptey.  •Atkinson  r. 
Atkijison.     2  Str»  871. 

35  No  pleading  double  in  a  qui  taw. 
Morgan  v.  Luckup,     2  Str.  104*4. 

29-  In  dower^  leave  to  plead  w\^  unques 
KUfie,  and  A*g  unques  ac couple^  deni- 
ed. Anderson  v.  Anderson,  And 
Uillier  r.  Metcfier.  2  Black.  1157, 
1^07. 

30  Cannot  rejoin  dotible«  Warren  v. 
Ive.     2  Sir,  908. 

II  The  statute  ^  Ann.  cr.  10,  which  al- 
lows doable  pleadinj^,  does  not  ex- 
tend to  penal  actions.  *Heyrick  v« 
Fn4er.    4  TtrntRep.  70 1. 

V2  To  ffiisfimpsit  on  a  bill  of  exchange 
lli^  court  of  C  P.  will  not  allow  a 
defendatit  to  plead  tlie  general  is- 
sue ;  and  that  the  bill  was  given  on 
a  stock-jobbing  transaction,  contra- 
ry to  T  6.  2,  c.  8.  Shaw  V.  Everett. 
i  Bos.  ^  Pull.  222. 

3S  But  to  debt  on  bond  they  will  per-* 
mit  the  defendant  to  plead  non  est 
fietam;  and  uiiirry.  Lechmere  r. 
Bice.     2  Bos.  4'  Full.  12. 

**  That  court  only  continues  to  exer- 
cise an  authority  over  applications 
for  pleading  several  matters,  (which 
hvA  originally  been  the  practise  of 
K.  B.  also)  in  order  to  prevent  an 
oppressive  use  being  made  of  the 
litH?rty  given  by  the  statute.     Ibid. 

*  They  will  not  allow  non  assump- 
sit ;  and  alien  enemy,  to  be  pleaded 
together.  Thyatt  v.  Young.  2 
Bos.  Sc  Pull.  72. 

**  To  debt  on  an  escape,  defendant 
pleaded  a  negligent  escape  and  vol- 
nntary  re!urn,  since  which  the  pri- 
isnitr  had  been  safely  kept ;  plaia- 


tilf  in  his  replication  admitted  tho^ 
negligent  escape  and  voluntary  re- 
turn, but  alleged  that  the  prisoner 
had  not  been  safely  kept  since  thats 
time,  having  again  escaped,  whicli 
was  a  difterent  escape  from  that 
mentioned  in  the  plea,  and  the  same 
for  which  the  action  was  brought  ; 
defendant  in  his  rejoinder  traversed 
the  allegation  that  the  prisoner  had 
not  been  safely  kept,  and  then  plea- 
ded to  the  latter  part  of  the  repli- 
cation as  to  a  new  assignment,  a 
negligent  escape,  a  voluntary  re- 
turn, and  safe  keeping  since,  in  the 
same  manner  as  in  the  plea.  This 
latter  part  of  the  rejoinder  the  court 
refused  to  strike  out  on  motion,  but 
held  it  bad  on  special  demurrer*. 
Griffin  V.  Eyles.  1  Bos.  S^'  PuU.  413. 

37  The  Stat.  32  G.  8,  e.  5*8,  s.  1,  ena<-^ 
bling  defendants  in  quo  warranto  to« 
plead  double,  is,  as  well  as  the  stat. 
9  Ann,  e.  20  confined  to  corporate* 
officers.  The  King  v.  Richardson^ 
9\£a5f,469. 

38  Pleading  double  allowed,  in  some 
eases,  at  the  second  term.  1  Mass^ 
94. 

Double  plea  not  allowed  to  a  writ  of 
error.    Ibid. 

39  Under  leave  to  plead  double  to  a 
writ  of  entry  sur  disseixen^  the  ten- 
ant pleaded,  1,  nul  disseizen  in  bar^ 
that  the  demandant  was  never  seiz- 
ed modo  etfomutf  &e.  upon  demur- 
rer the  second  plea  was  adjudged 
bad,  as  putting  in  issue  a  fact,, 
which  must  be  proved  under  the 
first  issue.  Martin  r.  fFoods.  0 
Mass.  6. 

40  In  an  action  of  debt  on  a  judgment 
obtained  in  another  state,  the  de^ 
fendant  pleaded' nuZ  tid  record  and 
nil  debit,  and  one  of  the  pleas  waS' 
ordered  to  be  struck  out.  Le  Conte 
V.  Pendleton.    1  Johns.  Cases^  104. 

41  Where  the  defendant  pleaded  tw» 
pleas  of  payment  to  an  action  on  a 
bond,  one  before  the  day,  aad  the( 
other  at  the.  day^  the  court,  on  mo- 
tion, ordered  the  first  plea  to  be 
struck  out.  Thayre  v.  JJjjgers,  % 
John^.  Gas,  ±92, 
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40  Where  a  party  demurs  to  a  plea, 
because  it  is  double,  he  must  point 
out  in  what  the  dupiieity  consists. 
Currie  ^*  H'hitney  v.  Ilenry,  2 
Johns,  Rep.  433. 

43  To  a  declaration  in  debt  against  a 
sherilt*  for  an  escape^  the  del  end  ant 
pleaded  an  involuntary  escape,  and 
the  return  of  the  prisoucr  into  his 
custody,  before  the  action  Has 
brought ;  and  also,  that  the  prison- 
er was  discharged  by  the  court  of 
common  pleas,  pursuant  to  the  act 
for  the  relief  of  debtors  in  respect 
to  the  imprisonmADt  of  their  per- 
sons ;  and  the  plea  was  held  good, 
for  both  facts  are  necessarily  blen- 
ded, and  make  but  one  defence.  lb. 

41<  Double  pleas  must  be  signed  by 
counsel.  SatterUe  v.  SatterUe,  8 
Johns,  Rep.  327. 

Plene  administravUf  singly  pleaded, 
need  not  be  signed  by  counsel ;  but 
if  joined  with  the  general  issue,  the 
plea  is  double,  and  must,  be  signed 
by  counsel.    Ibid, 

IV.  Heir^  Flea  by. 

i  The  heir  cannot  plead  a  term  for 
years  raised  by  his  ancestor  in  de- 
lay of  execution,  but  should  confess 
assets.  Smith  Sf  Ux.  v.  Angd.  i 
SaUc.  331.     2  L.  Raym.  783. 

If  he  plead  a  bad  plea*  a  general  judg- 
ment de  bonis  propriis  shall  be  en- 
tered as;ainst  him.     Ibid. 

2  In  an  action  against  the  heir  on  a 
covenant  made  by  the  ancestor,  it  is 
not  nece><sary  to  allege  in  the  decla- 
ration, that  the  heir  had  lands  by 
descent;  if  he  had  not  he  must 
wicad  it.  Dyke  v.  Sweeting.  Wil*. 
hs,  533. 

To  an  action  on  a  covenant  to  pay 
money  on  a  particular  day,  the  de- 
fendant cannot  plead  payment  on  a 
prior  day ;  he  must  plead  payment 
on  the  day.    Ibid, 

At  the  end  of  six  months,  in  such  cov- 
enant, will  be  understood  to  mean 
calendar,  not  lunar  months.  Ibid, 
*  »  By  3  W.  &  M.  c.  14,  heir  may 
plead  riens  per  descent^  and  the  jury 


shall  inquire  into  the  value  of  tlic 
lands  descended.  CampheWs  Case. 
Lqfft,  263. 

4  Debt  against  an  heir,  who  pleaded 
he  hud  nothing  by  descent  prefer  r«- 
versionem  not  good.  Osbaston  v. 
Stanhope,     3  S'ilk.  180. 

5  A  plea  by  an  heir  at  law  wlio  was 
sued  by  an  obligee  of  his  ance!»1or, 
that  he  claimed  to  retain  a  certain 
sum  for  money  laid  out  in  repairing; 
the  premises,  cannot  be  supported. 
Shettleworth  v.  J^^vUle.  1  Term 
Rep,  'V3h, 

^u.  Whether  necessary  repairs  might 
be  so  pleaded?  Ibid.  437. 

V.  nYot  guiUy,  ^  JSni  Debit. 

1  Performance  in  assumpsit  amonnt* 
to  a  general  issue.  Sea  v.  Taylor. 
1  SaUc.  394. 

2  A  plea  of  non  tenure  as  to  part, 
admits  the  party  to  be  tenant  for 
the  residue,  and  precludes  him  from 
insisting  upon  any  matter  inconsis- 
tent with  'that  admission.  A  far- 
medon  cannot  be  brought  by  a  per- 
son having  a  right  of  entry?  An 
entry  by  a  person  intitled  to  a  fur- 
medon,  will  not  preclude  him  from 
bringing  a  formedon  upon  a  subse- 
quent ouster.  An  entry,  by  a  de- 
mandant, after  the  writ  brought^  a- 
bates  the  writ  A  plea  of  entry  bj 
a  demandant  mu.U  shew  that  tli« 
entry  was  subsequent  to  the  brin*];- 
ing  of  the  writ.    Mosley  v.  Cold  welt, 

1  jL.  Raym.  430. 

8  In  debt  on  a  specialty  for  not  ac- 
cepting and  paying  for  stock,  nil  «/f - 
bet  is  no  plea,      Warren  v.  Consett. 

2  Str.  778. 

4  IT  A,  license  B.  to  enter  his  hoii^c 
to  sell  goods,  B.  may  take  assist" 
ants,  if  necessary,  for  the  purpose 
of  selling  the  goods;    and  if  it    he 

I  leaded,  that  n.  and  also  C.  and  D. 
ii  servauts,  and  by  his  comman<f« 
entered  for  that  purpose,  and  neces- 
sarily continued  there  so  lon^«  it 
will  be  understaod,  that  it  was  ne- 
cessary for  them  to  enter.  DennM 
T.  QrofKr,     WiUes  l»3. 
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B  Trc9]^a«9  plea  that  it  was  the 
horse  of  J.  8.  and  the  plaintiS' took 
aod  impounded  it,  and  the  defend- 
tat  took  him  by  replevin,  &c.  a- 
mounts  to  the  ^neral  issae.  Holler 
V.  Busk.    1  Salic.  391*. 

f  la  assumpsit  on  several  promises, 
the  defendant  pleads,  quod  ipse  per- 
formavit  omnia  ex  parte  sua  perfor* 
manda^  and  the  niaintifT  demurred 
for  that  eaase.  Mr.  fFard^  for  the 
plaintifT;  this  plea,  if  any  thing,  a- 
raonnts  to  the  eeneral  issue,  and  it 
was  adjndgeU  ibr  the  piainliJBr  per 
Mam  curiam,  Taylor  v.  Sea,  2  L. 
BayiH,  968. 

y  Before  joinder  in  demnrrer,  the  de- 
fendant may  waive  his  special  plea, 
and  plead  the  c^eneral  issiie ;  contra^ 
where  a  rale  is  to  plead,  so  as  to 
stand  by  it,  and  he  pleads  specially, 
and  the  plaintift'  demurs.  druM, 
9  8aUc.  5i5. 

a  If  aa  action  of  debt  is  founded  up- 
on a  specialty,  the  defendant  can- 
not plead  nil  debet  to  it. 

Although  the  plaintiff  may  be  bound 
to  state  in  his  declaration  other 
Cicts  to  Support  his  demand.  JVar- 
Ten  V.  Consetti  2  L,  Raym.  1500. 
8tr.  778. 

9  A  plea  to  an  indebUatas  assumpsUy 
that  the  parties  stated  an  account, 
and  aii^eed  to  be  ^^liet  one  against 
the  other,  except  as  to  the  balance, 
amounts  to  the  general  issue.  May 
T.  ICin^.    1  L,  Raym,  680. 

io  Master  which  iiii«;ht  be  given  in 
evidence  on  the  general  issue  may 
be  pleailed  specially,  if  it  admits 
the  plaintiff  had  a  cause  of  action. 
A  plea  which  admits  the  plaintiff 
had  once  a  canse  of  action,  ought 
aot  to  begin  with  an  oijterari  non. 
Brawn  v,  Cornish^  1 L.  Raym.  217. 
2  8alk\difi. 

II  Qfi.  Whether  ncft  gMty  niay  be 
pleaded  to  an  action  of  debt  on  a 
penal  statute  P  Coppin  q.  t.  v.  Car- 
ter.    1  Term  Rep,  462. 

13  Upon  a  devastavit  against  execu- 
tors, not  guilty,  may  be  pleaded  as 
well  as  nil  debet.     Ibid, 

iZ  The  defendant  pleaded  nil  debet, 
VOL.  !«•  7 


and  payment,  to  an  action  of  debt 
on  a  judgment  of  the  supreme  court 
of  Fennsylvania ;  and  it  was  held^ 
that  he  was  bound  to  produce  and 
prove  the  record,  or  aii  exemplifi- 
cation thereof.  Rush  v.  Cobbett.  fi 
Johns,  Cos,  256. 
14  JV*!/  dd^t  is  not  a  good  plea  to  an 
action  of  deU  on  recognizancCj  nor 
to  any  action  founded  on  a  recorc/ or 
Specialty,  But  where  the  record  or 
specialty  is  merely  inducement  to 
the  action,  which  is  grounded  on. 
matter  of  faet,  as  in  debt  for  renty 
for  an  escape,  olr  on  a  devastavUy 
there  nil  debet  may  be  pleaded. 
BuUis  V.  Qiddens  8[  Brown.  8 
Johns,  Rep.  82. 

VL  Plea  in  bar. 

i    Whether  a  replevin  below  cannot 

be  pieadecl  in  bar  to  trespass  in  C. 

P.     White  V.  fVillis.    2  Wits.  87. 
2    Insitml  computassetit  bo  bar  to  aa 

assumpsit.  Rolls  v.  Barnes.  1  Black* 

65. 

5  Solvit  ante  diem  not  an  immaterial 
plea  in  debt  on  bond,  to  pay  on  or 
before  the  day.  Fletcher  v.  Hen' 
Hinf;ton,    l  Black.  ^0, 

4  A  judgment  for  the  defendant  in 
trover  is  not  pleadable  in  bar  to  an 
action  against  him  for  money  had 
and  received  for  the  plaintiff's  use. 
Hit  chins  v.  CampbeU.  8  fFils.  240. 
2  Black.  779. 

B  Payment  to  a  bond  with  condition 
indorsed,  is  a  ^od  plea  before 
breach,  but  not  anerwards,  no  moro 
than  to  an  action  of  debt  upon  a 
single  bill ;  the  ,  benefit  of  the 
condition  is  lost  when  the  breaeh  ii 
made ;  per  HoUj  C.  J.  contra  now. 
Marie  v.  Mcdce.  2  SaUc,  d08 ;  and 
SaUc.  110. 

6  One  personal  action,  not  going  on 
to  judgment,  is  no  bar  to  another  for 
the  same  can*$e  of  action ;  but  if 
judgment  is  had  on  the  merits,  then 
it  bars  all  personal  suits  for  the 
same  cause  of  action.  Hitchin  and 
Campbdl.     2  Black.  830. 

7  Dabt  on  an  obligation,  the  defov^- 


^ 
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ant  pleaded  want  of  a  f  peeifieatiou       pita  in  abatement  tnly.      Slanetf 

in  bar ;    on  deoMirrer,  adjudged  for        Slaney,     1  L.  Eayin.  694. 

the  plaintiff;  that  it  ii  not  a  bar.    1»  In  debt  upon  a  bond,  payment 


part  can  only  be  pleadea  in  bar.  ^  A. 
nes^lect  to  make  a  profert  in  curiatn 
where  necessary,  is  fata!  upon  a  ge- 
neral demurrer.     Pierce  v,  Paxton^ 
1  L  Raym.  691.     Salk.  519. 
17   The  lesftee  covenanted  to  put    wl 
house  in  repair  bpfore  the  first  olT 
June,  5000  slates  being  founds  allaw^ 
erf,  and  delivered  by  the  lessor    to^ 
wards  the  repair^  and  aft^rward^  to 
keep  it  in  repair  during  the  term. 
The  lessor  assigned  a  breach  for 
not  keeping;  in  repair  after  the  1st 
of  lune ;    defendant   pleaded   thai 
the  lessor  had  not,  aAer  making  the 
lease,  found,  allowed;  and  deliver- 
ed the  states,  &e.  aud  plea,  adjudg- 
ed to  be  had.    JIuckleston  ▼.  Thoin^ 
Wilhsj  146. 


as. 


Doddins  v.  Barley.    2  L.  Raymond, 

i    In  an  aclion  by  a  bill,  a  plea  whiieh 

prays  judgment  of  the  deeiaration, 

and  that  the  same  may  be  quashed^ 

is  to  be  considered  at  a  plea  in  bar. 

Bond  V.  Barnes.    %  L.  Aaym,  1205. 
•    Bankruptcy  is  no  plea  in  bar  to  an 

action  of  trespass  for  mesne-  profits, 

because  the  damages  are  uncertain. 

GofidtitU  T.  J^arth.     2  Doug.  58* 

to  585. 
10    Matter  of  defence,  admitting  the 

plaiattiT  had  once  a  cause  of  action 

which  ^  might  be  given  in  evidence 

on  the  general  issue,  may  be  plea- 
ded specially,  as  an  accord  and  sat- 
isfaction.   Paramore  v.  Johnson,    i 

L.  Raym,  566. 
%i  WTiere  the  defendant  wilf  take  ad-    18  Plea  of  payment  the  day  previous 

vantage  of  a  misrecital  he  must  not        to  the  day  in  the  condition  of  a  bond 

demur,but  plead  nttkieir^coni  Plafi       issuable  ;  but  ill,  if  th«  day  be  mis- 

T.  Hiil.    d  Salki  B30.     1  L.  Baym.       taken.    Jernegan  v.  Harrison.       1 

881,  jS^r.  317. 

%2.  In  debt  upon:  an  obligatioa  with-    19  In  pleading  a  iudgment  of  a  court 

out  any  eondition,satisfaction  must  be        oClimiled  jurisdiction,  it  is  neces  sa- 

*       ry  to  state  those  facts  that  cave 
that  eoitrt  a  jurisdrction ;  and  hav- 
ing stated  those,  tlie  party  maj  aL^ 
lege  generally  that  the  court  gave 
such    a  judgment.      Ladbroke    v. 
James.      fFmes,  199.     ^nd  SoUers 
v.  Lawrence.     WilleSn  413. 
The  insolvent  act  10  O.  2,  gave  tho 
court  of  quarter  sessions  power  to 
discharge  certain  persons  who  had 
surrendered  before  a  certain  time  y 
it  was  ruled,  that  in  pleading  a  dis- 
charge  by  a  court  of  sessions,  it 
was  necessary  to  allege  that    tho 
party  was  in  ori^ion  or  liad  sorreii- 
dered  himselr  before  the  time.  Say- 
ing ^^  that  he  was  duly  discharged 
by   the  court  of   quarter  sessions 
from  his  imprisonment  aforesaid,'^ 
is  not  sufficient.    Ibid. 


pleaded  by  deed.  A  release  of 
an  ec^uity  of  redemption  is  nothing 
in  the  eye  of  the  law.  Preston  v 
Christinas.    3  ffUs.  86. 

18  In  an  action  by  bill,  in  a  plea 
which  prays  judgment  of 'the  decla- 
ration, and  that  the  same  may  be 
quashed,  is  to  be  considered  as  a 
plea  in  bar. 

In  an  action  upon  a  bondj  the  defend*- 
ant  cannot  plead  iii  bar,  that  there 
was  another  obligor  who  is  still  a- 
live  ;  such  matter  can  only  be  plea- 
ded in  abatement.  fFatts  v.  Oood* 
man.    2  L.  Raym.  1460. 

dfc4  Twenty  years  quiet  and  peaceable 
possession,  shall  be  a  bar  to  infor- 
mations in  the  case  of' corporation 
elections.  K.  r.  PMsmauih.  Lafft, 
052. 


10  ^u.  A¥1iether  a  pifea  beginning  in  20  When  a  defendant  wishes  to  avoid 
bar  and  containing  matter  in  bar,  but  a  contract  as  being  made  contrar j  t* 
•oncluding  in  abatement,  shall  be  a  statute,  he  must  in  his  plea  set 
asmsidered  si  a  plea  in  bafy  or  a       forth  facts  to  shew  that  the  ease  ia- 

within  the  itatate :  saying  general'* 
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tf  Ihe  «ue  is  within  tbe  ttatute,  it 
iBsiiffieienU   Huggins  r.  Bamhridge. 

H  AeiioQ  against  -a  tenant  for  breach 
of  eoTenant  in  not  repairing  the  de- 
mised premises.  Plea  that  the 
liLodlord  did  not  assign  him  materi- 
mis,  bad  ;  for  he  should  have  shew- 
ed that  be  asked.  And  so  plea  that 
there  were  none  proper  to  whieh  he 
liad  a  right ;  for  this  is  putting  the 
i-^sue  not  npon  the  faet^  but  upon  the 
law*     Jinon.    Lqffit,  43. 

S2  Matter  of  defence  happening  af- 

<cr   the  action   brought,   if  before 

plea   pleaded,  may  be  pleaded  in 

•bar.      Sullivan    ▼.    M&ntagru.      i 

Doiig,  109  to  lis. 

3B  Bui  ^u.  as  to  that  point  Emns 
V.  Prosser,    i  Doug.  112,  ltd, n. 

9S  Leave  to  withdraw  a  plea  of  JVbn 
esijaetum^  and  plead  infancy.  Old' 
ing  v.  JrundeL    1  Black,  807. 

S9  it  is  a  bad  plea  in  abatement,  that 
the  defendant's  name  of  baptism  is 
mat  80  and  so.     Evam  v.  KingM 

d6  In  a  counter  plea  (to  a  prayer  of 
-view  In  a  real  action,)  it  is  not  suifi- 
«teBt  for  the  defendant  to  say  that 
tbe  tenant  is  in  actual  possession  of 
the  lands  demanded  ^  he  must  also 
mdd^  ^^  and  of  none  other  lands  in 
the  same  ?iii."  Davis  r.  Lees. 
Wiltesj  3*8. 

07  If  a  personal  representative  pleads 
jdens  admirdstravU  prceter  a  certain 
sum,  and  afterwards  to  another  ac- 
tion brought  in  the  same  term  plene 
miministravU  prmter  the  same  sum, 
and  as  to  that  sam  states  that  he 
had  confessed  it  in  the  other  action  $ 
this  is  a  good  bar.  Tfaters  v.  Og' 
den.    2  Doug.  492  to  405. 

tt  A  feoffineni  is  not  pleadable  in  sat- 
isfaction of  a  specialty.  JFyvil  V. 
Stapleton.  Shdbume  y.  Eundem. 
i  Sir.  ^19. 

^  JVhn  asswnpnt  a  good  plea  to  an 
aetion  against  a  carrier.  Robinson 
T.  Green.    1  8tr.  674. 

30  Heading  the  delivery  of  any  thing 
i&satisfaetionyis  not  sufficient  with* 


\  out  shewing  an. aeeeptan^  Pahf 
T.  Mutirs.    1  Str.  573. 

11  In  an  action  of  account,  nothing 
can  he  pleaded  before  auditors  con« 
trary  to  what  has  been  pleaded  to 
the  action,  and  been  found  by  ver- 
dict 7  therefore  where  a  defendant, 
charged  as  surviving  bailiSii  of 
goods  delivered  to  him  and  his  co- 
haililT,  to  be  merchandized,  and  ta 
render  an  ateount,  goes  to  issne  up- 
on the  fjvestion,  whether  upon  his 
-  delivering  over  the  goeds  to  the  de- 
ceased bailiff,  the  defendant's  con- 
cern in  the  trust  thereof  ceased, 
whieh  issue  is  found  against  hiin, 
he  cannot  afterwards  plead  before 
.auditors,  that  he  delivered  the 
gpods  to  his  co-baiKCfwith  tbe  plain- 
liff's  consent;  for  this  might  bava 
been  given  in  evidence  on  the  issue  ; 
and  the  consequence  ofpntting  it  on 
issue  again  before  auditors,  would 
be  either  two  verdicts  the  same  way, 
and  thus  nugatory ;  or  contradictor 
rvj  which  wonid  entangle  the  court. 
Godfrey  v.  Satmders.    M  Wils.  04. 

Z2  Debt  l^r  lol.  shewing,  in  conside- 
ration he  bad  paid  tbe  defend- 
ant tbe  rent  dne  to  hina,  viz. 
Q\.  he  (tbe  defendant^  by  his  deed 
did  covenant  io  save  him  (the  plain- 
tiff) harmless  against  fF.  £.  who 
claimed  the  lanas ;  and  then  sets 
forth  that  FF.  R,  did  implead  hinv 
inter  aHa^  in  the  eourt  of  exchequer, 
in  an  action  of  debt,  to  recover  his 
0i.  and  upon  a  demurrer  to  this  de- 
elaration,  it  was  held  ill,  becaose 
tbe  inter  alia  implaeitarnt  was  too 
general.  Jlok  v.  Burgoigne.  S 
8aUc,  271- 

33  A  plea  to  an  avowry  for  rent,  that 
no  rent  is  in  arrear,  ought  to  ba 
pleaded  generally,  and  conclude  ta 
the  country ;  a  plea  de  injuria  with 
a  traverse,  or  that  the  rent  is  in  ar- 
rear, concluding  to  the  court,  is  in- 
formal* If  rent  be  tendered  at  tha 
day  upon  the  land,  ^u.  What  de- 
mand must  be  made  to  warrant  dis- 
tress for  it  afterwards  ?  Vide  18, 
Ftn.  483,  pL  489.  A  man  cannot 
proceed  for  damages  upon  a  plea  of 
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tender  after  takisj*  Ihe  money  o^it  The  faets>  pleiided  ift  one  plen  eiin 
of  court.  Oil  a  plea  of  tender  to  neiiiiBr  assiit  or  inyalidate  anotUer 
an  avowry  fur  rent,  the  (ilaiDtiOT  plea  in  the  same  reeon).  Ibid. 
need  not  bring  thd  raon^y  ii^o  court.  S6  Covenant  to  levy  a  fine  of  certaia 
AUendiiis  on  the  land  to  pay  ren(  lands  in  the  township  of  wS.  which 
will  not  destroy  the  right  to  distrain  was  in  the  parish  of^B.on  the  re> 
unless  a  tender  of  payqaent  is  aetq-  .  quest,  and  at  the  costs  of  the  gran- 
ally  made.  Uorne  v.  L^tviru  %  tee;  breach  assigned^  that  the  gran- 
Z.  i?a^]n.  639.  '  Salk.  5SZ.  tor  refused  to  acknowledge  a  fine, 

^1  In  an  action  against  the  assignee  tendered  to  him'oflands  in  the  parish 
of  a  term,  the  plea  of  an  assignment  of  B* ;  plea  that  the  note  of  the  fine 
over  ou^ht  to  shew  th^t  such  assign-  tendered  comprised  other  lands  in 
meot  over  wa^  made  after  the  asr  ^.  than  those  contained  in  the  oove- 
sigument  stated  in  the  declaration  ;  nant,  of  which  the  grantor  wa^  sei- 
but  if  it  does  not,  no  objection  can  Bed;  and  held  a  good  plea.  Van- 
be  made  against  it  i^fler  a  replica-  %  v.  Gregg.  fViUeSy  ±50. 
tion  that  such  assignment  over  was  37  h^  an  action  on  a  bond  of  indem- 
fraudulent.  It  is  not  necessary^  nity,  a  plea  that  he  did  indemnify,^ 
that  notice  should  be  given  to  the  though  it  doe^  not  state  how,  it  i« 
reversioner.of  an  assignment  over*  unexceptioniLblo  upon  a  general  de- 
Coo^  V.  HarrU-    i  X.  Raym,  367.  iQurrer.     Whiie  v.  Cleaver*    2  8trm 

89  The  defendant  in  his  i^vowry  in  fiSl.    S  L.  Ai^m.  1416. 

replevin  stated,  that  by  le^se  and  38  In  eove.naut  for  rent  against  an  as*. 

release,  he,  in  cpnsideration  of  an  signee,  an  assignment  ov^r  before 

annuity  within  mentioned,  <$onvey-  the  rent  accrued  is  a  goo^  pl^a,^ 

ed  certain  premises,  cootaining  the  though  the  plaintift'  reply  that  the 

place  where,  &c;  to  the  plaintiff  in  assignee  is  a  feme  covert.    2  Doug^ 

lee,  subject  to  a  rent  charge  paya-  452. 

bie  to  the  defendant  during  her  life,  99  Tender  pleaded  to  a^tuznhonfltfrti- 

with  po%ver  of  distress  for  nonpay<-  it     Jofin^on  v.  Lancaster,     i  Sir, 

ment  of  the  annuity,  and  that  by  676. 

virtue  of  the  lease  and  release,  and  40    An  accoimt  stated  is  no  plea  in 

Ijy  force  of  the  statute,  &c.  and  then  bar  to  the  demand  of  a  debt  of  the 

she  justified  as  a  distress  for  non-  tame  nature  ;    and  a  note  of  hand 

payment  of  the  annuity.    Pleas  in  tanuot  be  pleaded  in  bar  lo  anaetion 

bar.     tst,  That  plaintiff  never  was  upon  a  simple  eontraet,  though  a 
seized  in  fee;  2dly, (Admitting that       hond  may,  but  not  one  bond  to 


the  defendant  did  by  the  lease,  bar-  notlier.    Eoades  y.  Barnes.   1  Burr. 

gain  and  sell,  &e.  to  the  plaintiff  for  ft*    2  Black.  65. 

a  year,)  Tluit  at  the  time  of  making  4i    Payment  pleaded  specially  in  09^ 

the  bargain  and  sale  the  defendant  sumj^j  or  given  in  evidence  on  the 

was  only  seized,  &e.  for  her  life,  eeneral  issue*    HvUon  t.  Morse.    1 

the  reversion  in  fee  then  belonging  aalk.  394.    2L.  Baym.  787. 

to  another,  traversing  that  the  de*  42  If  any  interest  was  paid  upon  an 

fendant  was  seized  in  fee  of  the  re-  old  bond  after  the  day,  it  must  be  a 

version  ;  both  these  pleas  were  hoK  plee  upon  the  statute.   MoreUand  v. 

den  bad  on  demurrer  ;  the  first,  be-  mnn^.    1  Str.  602. 

oause  it  denied  what  was  before  ad-  48    Plea  of  payment  previous  to  the 

mitted,  and  because  it  traversed  on-  day  in  the  condition  of  a  bond  is  is- 

]y  a  consequence  of  law ;  the  second,  suable.  Maim  y.  Friichard.   1 8tr. 

because  it  admitted,  that  the  defen-  622. 

dant  had  an  estate  sufficient  to  jus-  44  Plea  of  privilege  without  affidavit 

tify  the  distress.    Ghnih  r.  MamnelL  set  aside.     Stiles  r.  Serjeant  nMkadz 

Willes,  378^.  3.  «n  788, 
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iS  Constderation  exceotory  is  (raver- 
table.  Ergo  a  veifoe  most  be  laid. 
Sejtten  v.  JiileSj^    iSalk.  22. 

1$  In  inddnttdus  assumpsH  the  defen- 
dant pleaded  that.the  plaintift*  was 
Ibankmpt ;  and  therefore  llie  defen^ 
cfafcDt  eoold  not  pay^  fpr  fear  a  eom- 
inissio&  shoald  be  sueil,  &c.  upon 
demarrer.  Judgment  for  I  he  plain- 
tift' Harvey  t.  WUliams.  i  £• 
iZaym.  499. 

47  In  an  action  on  a  bond  of  indem- 
nity, a  plea  that  he  did  indemnify, 
lhoa»h  it  does  not  state  how,  is  un- 
«xeeplionable  upon  a  $i;enerai  de- 
murrer. White  V.  Cleoer.  2  h* 
Avjiiu  1415.     Str,  681. 

4S  All  accord  is  no  bar  before  exeeu- 
tion.     Mktt  y.  Harris,    1  Z.  Saym. 

49  Giving  a  note  for  0l.  eannot  be 
pleAdtd  as  a  satisfaetion  for  ISh 
Cumber  v.  ffane,    i  Bfr.  426. 

po  Solvit  ante  diem  not  an  ioimaterial 
plea  in  debt  upon  bond.  Fletcher 
T.  Uenmngton.    2  Burr^  9H'. 

H  A  onatter  which  destroys  the  right 
•f  action  but  for  a  time  only,  can- 
not be  pleaded  in  bar.  Copley  v. 
Jklawioy.    2  L.  Baym,  1055. 

f2  ^impuan  in  tegUitiM  mod^  copula^ 
ft,  i^  im  good  plea  in  personal  ac- 
tions.   Macheley,  Garrett.    ^SaUc, 

•4. 

^%  Alter  a  plea  in  abatement  and  de- 
marrer, phtintiflT  must  pray  a  res* 
fondeas  ouster  and  not  Judgment  in 
chief.    J^non.    1  Wits.  302. 

^  Bond  to  Dpctor  Craven^  master, 
fellows,  &e.  of  Sussex  and  Sidney 
college,  solvendum  to  the  master, 
&c.  itf'a  hood  taken  in  their  corpo- 
rate capacity.  The  Master j  ^c  v. 
Davenport.    1  Wits.  184. 

15  In  assault  and  imprisonment,  de- 
fendant justifies  under  a  capias  in 
debt  in  a  base  cour^ithont shewing 
any  summons;  and  held  well  enough. 
mMams  V.  Freeman.    2  Wits.  5. 

#6  Debt  upon  a  bond  conditioned  for 
payment  at  a  certain  day.  Plea, 
that  it  %vas  given  as  an  indemnity  to 
the  plaintiff's  testator  against  a- 
pofiier  hood,  and  that  plaintift*  has 


not  been  damnified,  bad.     Measa^ 
{Executrix)  v.  Mease.    Cowp.  47. 

57  Trespass  for  impounding  cattle 
and  keeping  them  so  close  that  one 
died,  and  justification  for  damage 
feasant,  the  dying  of  the  beast  is  on- 
ly gravamen^  and  need  not  be  an- 
swered in  trespass.  Gates  y.  BayUy. 

2  Wils.  8i8. 

58  Judgment  for  defendant  in  trover 
is  not  pleadable  in  bar  of  action  on 
the  ease  for  the  value  of  the  same 
goods,  unless  the  question  in  both 
appears  to  have  been  the  same* 
Hitchin  v.  Campbell.    2  Black.  170. 

3  Wild.  240. 

59  The  mint  act  was  not  pleadable  in 
bar  of  any  action  ;  it  could  only  be 
pleaded  in  bar  of  the  execution 
thereon.  Jfayne^  v.  Harvey,  i  2  JL 
Baym.  1388. 

60  Debt  on  :bond  to  indemnify  the 
plaintiff  from  charges  of  a  bastard 
child.  Plea  that  the  mother  took 
the' child  away^  bad.  Hulland  v. 
Jtljaiken  and  Bristom.    2  Wils.  126. 

61  [To  an  action  of  indebitatus  assump'^ 
sit  for  the  value  of  goods,  a  judg- 
ment for  the  defendant  in  trover  for 
the  same  goods  may  be  pleaded  in 
bar  by  means  of  proper  averments.]} 
Jndefntatus  assumpsit  will  lie  for  the 

.  assignee  of.  a  bankrupt  against  a 
creditor  who  has  levied  his  debt  by 
^.fit.  subsequent  to  the  act  of  bank- 
rnptey.  Kitchen  and  others^  assign- 
ees of  ^derson^  a  bankrupt y  v.  Cmnji- 
bell^  Esq.  3  Wils.  304. 
69  If  the  plaintiff  in  chancery  reply 
to  a  plea  in  bar,  he  thereby  admits 
it .  to  be  good  in  law.  •rnion.  In 
Chancery  1    1  Wils,  82. 

63  The  facts  of  a  plea,  unless  local, 
miist  be  stated  to  have  arisen  in  the 
county  in  which  the  plaintiff  has 
laid  the  venne.  A  deed  dated  at  a 
particular  place  in  England  is  lo- 
cal. Errington  v.  Thompson.  1 
L.  Raym.  183. 

64  In  covenant  for  nonpayment  of  a 
rent  for  tithes,  eviction  is  a  good 
plea.  Dalston  r.  Beeve.  1  JL  Baym. 
77. 

65  Payment  and  hoc  paraP  vrnjicare. 
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not  n  good  plea  in  court  for  Boopay- 
uiciil  of  rent.  Skinner  v.  I^by.  8 
SaUc.  2i0. 

#4  A  plea  of  bankruptcy  giren  by 
statute  5  6.  S,  e.  30,  •.  7,  must  state 
that  the  eausB  of  action  acerued  be- 
fore the  bankniptey ;  stating*  that 
an  indeature^  on  which  an  action  of 
covenant  is  brought,  was  executed 
prior  to  the  bankruptcy  14  not  Mif' 
Rcient.  Charlton  v.  King.  4  Term 
Rep.  IdS. 

W  The  general  plea  of  bankruptcy, 
and  the  certificate  given  by  statute 
il  O.  8,  c.  80,  s.  7,  may  be  pleaded, 
MTithout  averring  that  the  bankrupt- 
4)y  happened  before  the  conmenee* 
inent  of  the  suit,  fiut  if  it  appear- 
ed at  nisi  prius  that  it  happened  qf- 
ter  the  action  brought,  it  seems  that 
the  defendant  cannot  avail  himself 
•f  the  derenee  -iiuder  such  a  general 
plea,  which  is  only  given  by  the 
statute  in  case  any  bankrupt  who 
has  conformed  to  the  law  shall  af- 
terwards be  arrested  or  impleaded 
Ibr  any  debt  doe  before  such  time  a« 
lie  became  bankrupt.  Tonf^r  v. 
Cameron,    0  East,  418. 

66  In  R.  B.  a  plea  of  bankruptcy  need 
not  be  signed  by  counsel.  Leigh  q* 
t  V*  Mmteiro.    6  Term  Rep.  496. 

«9  But  in  C.  P.  it  must.  'Pitcher  v. 
Martin.    3  Bas.  Sf  Pall.  17  i. 

To  A  declaration  in  a  scire  facias  by 
the  assignees  of  a  bankrupt,  stating 
*^  that  he  became  a  bankrupt  within 
the  meaning  of  the  statutes,  &c.  and 
that  his  goods  and  effects  were  af- 
terwards in  due  mfinner  assigned  to 
the  plaintifEi,'^  is  sufficiently  cer- 
tain, without  alleging  that  the  par- 
ty was  declared  a  bankrupt,  or  that 
)ii*<  effects  were  assigned  by  deed. 
IV  inter  v.  Kretchman.  2  T.  Rep.  40. 

7i  A  general  plea  of  bankruptcy  in 
Irelanij  referring  to  an  Irish  act  of 
parliament,  and  concluding  to  the 
country  (in  a  mide  Similar  to  that 
c^ven  by  statute  5  O.  2,  e,  80,  s.  7, 
to  bankrupts  in  Englani,)  is  bad. 
9  //.  Black.  953. 

73  Th^  court  of  C.  P.  set  aside  a  re- 
gular jadg-nent  on  an  affidavit  of 


merits,  though  the  defendant  inti 
ded  to  plead  his  bankruptcy.     JB^ 
vans  v.  QiU.    1  Bos.  df  PuU.  62. 

73  To  assumpsit  by  several  partners 
the  defendant  may  plead  in  bar  the 
bankruptcy  of  one  of  them.  Eck* 
hardt  q  al.  v.  WUsefUL    8  Term  Rep. 

140f. 

74  Assumpsit  by  several  as  executors  ; 
plea  in  bar,  that  the  promises  were 
made  by  defendant  jointly  with  one 
of  the  plaintifts;  and  held  good  on 
demurrer.  Maffdtt  ^  al.  v.  Van 
MUUingen.    2  Bos.  ^  PuU.  124,  n. 

7B  A.  made  a  promissory  note  payi^ 
•hie  to  himself  and  B.  and  C.  his 
partners ;  it  was  by  them  indorsed 
to  C.  (one  of  the  payees)  and  D. 
and  £.,  also  partners  :  In  assump- 
sit upon  the  note  by  C,  D.^  and  J%., 
against  B.^  lie  pleaded  in  bar  that 
the'  promises  were  made  by  him 
jointly  with  C.  one  of  the  plaintifts  ; 
and  held  good  on  special  demurrer. 
Mainwaring  v.  Mivman.  2  Bos. 
*  PiM.  120. 

76  it  is  no  bar  to  an  action  of  assump- 
sit that  there  was  a  former  actioa 
4>f  assumpsit  between  the  same  par- 
ties, in  which  the  plaintiff  recover- 
ed one  demand,  and  might  also 
have  recovered  the  present  demand ; 
if  in  point  of  fact  the  present  de- 
mand were  not  the  subject  of  inqai  - 
ry  in  the  former  action.  Seddon  v. 
TtUop.    0  Term  Rep.  007. 

77  Mitety  if  the  present  demand  were 
inquired  into  in  the  former  aetioo. 
Ibid. 

^^  A  supersedeas  obtained  after  judg* 
ment  cannot  be  pleaded  in  bar  to  an 
action  on  such  judgment.  Ihpping 
V.  Ruan.    1  Term  Rep.  SfT^. 

79  Ji.  having  privilege  of  parliament, 
owes  B.  a  sum  of  money,  for  which 
B.  sues  him ;  in  consequence  of 
which  C  enters  into  a  bond  togeth- 
er with  a^.,  conditioned  for  the  pay- 
ment to  B.  of  such  sum  as  B.  shall 
recoverj  in  the  action  against  JS^ 
in  pursuance  of  the  statute  4  O.  S, 
c.  33.  In  that  action  B.  obtaina 
jud<rment,(and  puts  the  bond  in  suit 
against  9.     To  the  attion  «a  ilp& 
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iMd,  A  (though  aader  terms  by  a 
jade's  order  to  jIUad  issuablyy)  may 
plead  in  bar  that  a  writ  of  error  is 
oependiDg  oq  the  judgment  against 
•I.  Cwriing  r.  Inne$.  2  H.  Blaek. 
372. 

10  »4.  gave  B,  a  bond  to  secnre  an  an- 
niiitj,  and  before  any  payment  be* 
eame  due  JSt^  lent  B.  a  sum  of  mo- 
ney ;  on  which  it  was'  agreed  that 
B.  should  retain  the  payments  of 
the  annnity  ae  they  became  dae  tiU 
that  som  was  discharged ;  then  B. 
became  a  bankrupt ;  and  the  agree- 
ment to  retain  was  held  a  good  plea 
to  an  action  on  tbe  bond  by  ^s.  as- 
signees for  the  paymeats  accruing 
after  the  bankmptcyy  being  equiva- 
lent to  a  ptea  of  solvit  ad  diitn. 
Sturdy  t.  Jimaud.  3  Tuvm  Bep^ 
599. 

&l  If  the  obligor  of  a  bond  after  no- 
tice of  its  being  assigned  take  a  re- 
lease from  the  obligee  and  plead  it 
to  an  action  brought  by  the  assignee 
in  the  name  of  the  obligee,  the  court 
will  set  the  plea  aside,  nor  will  they 
under  these  circumstances,  allow 
the  obligor  to  plead  payment  of  the 
bond.    Leghy.Legh.  iBo$.JkFulL 

ts  ^on  damrdjtcatus  cannot  be  plead- 
ed to  debt  on  bond  conditioned  for 
the  payment  of  a  sum  of  money  at  a 
certain  day,  though  it  appear  by  the 
condition  that  the  bond*  was  giFon 
hy  way  of  indemnity.  Holmes  S[al. 
V.  Bhodes.    i  Bos.  ^  PhIL  688. 

«3  A  plea  that  the  plaintiff  and  de- 
fendant agreed  to  settle  all  matters 
in  dispute,  and  to  bind  themselves 
in  a  penalty  not  to  sue  each  other, 
is  a  bad  plea,  as  it  does  not  amount 
to  satiisfaction.  James  v.  David,  ff 
TVriii  Sep.  141. 

S4  To  an  action  on  a  covenant  in  a 
deed  (made  for  the  performance  uf 
several  matters,)  tbe  defendant  can- 
not plead  that  in  the  deed  there  is 
a  covenant,  that  in  case  any  difler- 
ence  should  arise  between  the  par- 
ties respecting  any  part  of  the  a- 
greement,  it  should  be  settled  by  ar- 
ttitralorsy  and.  that  he  oSbred  to  ror 


fer  the  matter,  in  dispute^  bot  iha^ 
the  plaintiff  refused,  occ.  Thomp* 
son  S[  al.  r.  Chamock.  8  Term 
Rep.  139. 
83  Performance  of  a  covenant  plead- 
ed otherwise  than  in  the  terms  of 
the  covenant  itself  is  bad,  even  on 
general  demurrer.    1  Bos.  8[  PulL 

4(i& 

80  One  of  three  joint  oovenanton 
gives  a  bill  of  exchange  for  pact  of 
a  debt  secured  by  the  covenant,  on 
which  bill  judgment  is  recovered ; 
held,  sueh  judgment  to  be  no  bar  to 
an  action  of  covenant  against  the 
three ;  such  bill,  though  /tated  to 
have  been  given  for  the  payment  and 
m  satisfaction  of  the  debt,  not  being 
averred  to  have  been  accepted  aa 
satisfaction,  nor  to  have  produced 
it  in  faof.  Drake  ▼.  Mitchell  S[  aU 
3  East^  2di. 

87  To  debt  on  bond  conditioned  for 
performance  of  articles  in  an  agree* 
ment  referred  to,  a  plea  of  perform- 
ance generally  was  held  bad  on  spo- 
ciai  demurrer,  because  it  did  not 
appear  but  that  some  of  the  articles 
might  be  negative  or  disjunctive. 
Earl  of  K^TTf  v.  Baxter.  4  Easty 
840. 

88  ^jucere^  If  such  plea  would  have 
been  helped  by  an  allegation,  that 
none  of  the  arlicies  were  ncgativa 
or  disjunctive.    Ibid. 

89  So  where  general  performance  wa» 
pleaded  to  debt  on  bond  conditioned 
to  perform  covenants,  and  the  ulain- 
tift  in  his  replication  set  out  tne  in- 
denture verbatim  and  then  demur* 
red,  shewing  for  cause  that  the  de- 
fendant bad  not  shewn  how  he  had 
performed  the  negative  aovenanto ; 
demurrer  held  good.  JUiter^  If  the 
indenture  set  oat  in  the  replioatioft 
had  contained  no  negative  or  dis- 
junctive covenants,  in  which  easo 
the  defect  of  the  plea  in  not  setting 
out  the  indenture  would  have  beea 
cured.  Fhmer  r.  Eain^  ciUd.  lUd. 
3M,  n. 

90  Flea  to  assumpsit^  that  the  defend^ 
ant,  who  was  the  payee  of  a  prom-' 
issorj  Boie,^  indorsed  it  to  the  plain- 
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tiif  ^<  for  and  on  accoont  of  the 
said  debt,  is  a  good  plea.  KStars- 
lake  V.  Mor^n.    5  Term  Eep,  513. 

01  To  a  debt  on  bond  conditioned  for 
(he  payment  of  a  certain  sum  at  a 
certain  day,  defendant  pleaded  that 
by  articles  of  agreement  between 
the  plaintiff,  her  sister,  and  the  de- 
fendant, the  interest  of  the  money 
was  to  be  paid  to  one  of  the  sifters 
upon  an  event  which  had  happen- 
ed ;  bnt  as  the  plea  did  not  alle&:e 
the  payment  of  the  interest  accord- 
ingly, it  was  holden  bad.  Baldee  v. 
Eters.    s  Tferwt  Rep.  250. 

03  A  plea  in  bar  of  an  avowry  for 
taking;  damas^  feasant,  that  the  cat- 
tle escaped  from  a  public  highway 
into  the  locus  in  quoj  through  the 
defects  of  fences,  must  shew  that 
they  were  passing  on  the  highway 
when  they  escaped ;  it  is  not  suffi- 
cient to  state,  that  being  in  the  high« 
way  they  escaped.  Dovaston  v. 
Payne.    2  ff.  Black.  5ST. 

03  The  plaintiff  in  replevin  pleaded 
in  bar  to  an  avowry  for  damage  fea- 
sance that  the  locus  in  quo^  from 
time  whereof,  &c.  ought  to  be  open 
and  common  ^on  or  before  the  t5th 
of  October^  when  the  eorn  was  cut 
and  carried,  and  from  thence  for  a 
long  time,  to  wit,  for  three  weeks 
and  upwards,"  that  the  plaintiff 
when,&e.  put  in  bis  eattle  'Mhe 
same  time  being  when  the  said  field 
was  and  ought  to  be  open  and  com- 
mon as  aforesaid  ;^^  held  that  the 
plea  was  bad  for  uncertainty,  even 
after  verdict,  the  right  of  common 
being  too  generally  described  both 
in  its  frtmmenccmcnt  and  conclu- 
sion.    Da  Costa  v.  Clarke.     S  Bos. 

t>'ln  an  avowry  defendant  averred 
that  all  those  whose  estate  he  now 
has,  &c-/rom  tim^  fvhereof,  ?cc.  have 
been  accustomed  to  have,  and  of 
right  during  ati  the  Hme  ffforesaid 
ought  to  bax'e  had,  and  still  of  right 
ongtit  tn  have  conimoii  of  pasture 
in  the  hcu^  in  yno  ;  held  bad,  and 
that  It  did  not  amonnl  to  an  aver- 
ment of  right  of  comniou  at  all 


times  of  the  year.    Buwkihs  v.  £c- 
cles.    2  Bos.  Sf  Full.  3d9. 

95  If  a  defendant  in  replevin  plead  by 
way  bf  justification  of  the  takings 
that  he  was  possessed  of  a  mesntiiage 
with  common  appurtenant,  and  that 
the  plainfiiPs  cattle  were  dama8;e 
feasant,  on  the  Common,  and  con- 
elude  in  bar  without  praying  a  re- 
turn, it  seems  that  such  a  plea  is 
bad.     Ibid. 

06  Replevin  of  cattle  taken  in  Jf. 
The  defendatit  avowed  the  taking; 
in  Ji.^  under  a  demise  of  certain 
premises  of  which  B.  was  parcel, 
and  because  the  eattle  were  damazcf 
feasant  in  B.  he  took  tliPtn  and 
drove  them  through  Jl.  in  his  way 
to  the  pound  ;  and  upon  general  de' 
murrer  the  avowry  was  field  to  bet 
well  pleaded.  Jbererombie  v.  ParA:- 
hurst.    2  Bos.  *.y  Pull.  490. 

97  If  to  an  avowry  for  I20l.  rent  in 
arrear,the  plaintiff  plead  '^  that  thci 
said  1301.  is  not  due,"  and  the  de- 
fendant join  issue  thereon,  and  at 
the  trial  it  nppear  that  24l.  only  is 
due,  upon  which  the  plaintiff  objects 
that  the  evidence  does  not  snpport 
the  issue  joined  by  the  defendant  ; 
yet  if  a  verdict  be  taken  for  2^1. 
subject  to  the  opinion  of  the  courts 
such  finding  will  ciire  the  defect  inr 
the  formality  of  the  issue.  Cobb  v- 
Bryan.    3  Bos.  «$$*  PulL  348. 

98  To  a  declaration  as;ainst  one  up- 
on joint  promises  by  him  and  a- 
nother,  wtioni  he  avers  to  be  out- 
lawed, a  plea  of  nul  tiel  record  of 
outlawry  is  in  effect  a  plea  in  abate- 
ment, for  want  of  parties;  and 
therefore,  if  it  conclude  in  bar,  it  is 
bad  on  general  demnrrer.  and  the 
plaintiff  is  entitled  to  judgment  ouod 
recuperet  ke.  J\'hivlan  v.  Oectdes.- 
i  Easty  634. 

99  In  juntif;viiig  a  trespass  under  tbe' 
process  of  a  foreii^ii  court,  it  seem* 
that  the  plea  f^hoold  he  formed  in 
analogy  to  similar  justifications  un- 
der tha  process  of  our  inferior 
courts  ;  but  at  any  rate  a  plea  which 
only  stales  that  the  court  abroad 
wa^  gaveracd  by  foreign  law^  that 
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ike  {iropcriy  «Bt«edi  vai  witbiB  its 
jmiidietioiiy  ihat  ecrt4uiji  iea^l  |iro- 
ee^iiiigs  were  bad,  ace^rdinf^  to 
suek  foreiapa  iaws,  agftuist  tbe  pnlp- 
^rty  ia  4|ue9tioii  ia  siicb  eourt,  lif  v- 
kn;  eompeieot  jurMMtiiHi  tn  tkat 
behalf,  et  talker  proces^mj  ^t,  tiiat 
the  deJendavt  was  ordered  by  Cb^ 
laid  eourt,  having  eampetent  an* 
tborkj  in  tluit  bebalf,  Co  seize  the 
property,  is  bad ;  being  tcta>  f^enerai ; 
aadnot  giriue  the  plaiiiUff  notice 
whether  the  defendant  justified  as 
an  ofieer  «f  the  eonri,  or  party  id 
the  caase  $  or  of  whiU  i&tnre  the 
eharf^e  was,  or  by  whom  instituted,' 
or  what  the  order  of  seizure  was^ 
whether  absolute  or  quousqiie,  &c. 

100  No  in&tter  of  defence  arising  af« 
ier  aerton  brought  can  properly  be 
pleaded  in  bar  of  the  action  general- 
ly, bttt  it  otis^bt  to  be  j^leaded  in  bar 

.  of  tbe  further  maintenance  of  the 
sait.  Therefore  where  one  wh(< 
was  an  alien  amy  at  the  tioie  of  the 
action  brought,  beeanie  an  alien  en- 
eitjf  before  plea  pleaded^  and  the, 
defendant  pleaded  that  the  |>laintiff 
ought  not  Uf  ftm^e  or  maintain  his  ac« 
tion,  beeao^  he  was  before  and  at 
4ihe4imje  cf  eochibUing  his  &r{/,  an3 
that  he  now  is  «n  dUen  enemy,  &e. ; 
oo»c4adiag  that  tbereforetlie  plain* 
tiff  onght  to  be  barred  from  having 
er  viaintainin^  hU.  action,  &c. ;  to 
whioh  the  plaintUT  repli^,  that  at 
/fte  iune  of  ejMbiting  his  hill  4ie  wad 
an  .a^ieii  amy  ;  w^herefore  he  prayed 
^wigmM  and  his  damages :  to  which 
there  was  a  demurrer ;  held)  thai 
the  plea  was  ill  pteaded  :  But  ye(f, 
as  %he  eoari  were  ex  ajfido  bound  to 
give  siieh  judgment  as  appeared  np-^ 
on  the  wliole  record  to  be  proper, 
^«  it  hoot  regard  to  the  issues  found 
or  eoofesaed,  or  to  any  imperfection 
in*tlie  ptayer  of  judgment  on  either 
side ;  and  as  it  appeared  upon  the 
whole  that  the  plain  tiff  was  vjow  an 
alien  enemy,  and  therefore  incapa- 
ble of  main/ainiti^  further  h\%  suit, 
judgment  was  given  that  he  be  bar- 
red from  further  having  or  maintain-' 
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ing  hifi  aetiom.  U  Bra  r.  PapiU(mi 
^  JSamtj  MO^. 

iOi  A  pkia  of  md  Uel  record,  pleaded 
to  (II  fietioa  of  debt  on  an  Irish 
ja%meQt  neeovened,  must  eoncltuio 
to  die  country ;  fi>r  though,  since 
tlie  union,  such  judgment  be  a  re- 
eocd)  y/ei  it  is  only  proveaJbie  by  ai% 
e^ajniaed  e^jpy  on  oath,  the  veraci- 
ty of  wUch  js  oujy  triable  by  a  jii- 
fj.     Collins  V.  Ld,  Fiseount  Mi' 

,  tksw.    g  Bad,  473. 

102  £v^ry  plea  to  ihe  jurisdicdon  of 
the  court  ought  to  give  some  other 
^urt  by  which  the  matter  may  be 
tried.  Therflare  it  is  not  sufficient 
£ur  a  native  ^t  IreUmd,  ehafged 
witii   the  publication  df  a  libel  ia 

'  MiddLeseKj  to  plead  to  the  juritdic- 
tionof  H.  R,,  that  Ireland,  4>efore 
the  ttnio9,  was  governed  by  its  owi^ 
laws,  and  not  by  the  liiws  of  Great 
Brkainj  and  that,  since  the  union, 
it  is  yet  gidverned  by  its  .awn  laws,' 
&e*  and  that  there'  always  hava 
been,  and  now  are,  eonrts  and  juris- 
iUetioBs  iri  Ireland,  distinct  bona 
libose  ill  Gfi^^^ritaifi,  and  coupe- 
tent  Cor  She  triai  of  all  oflTenoes  com- 

^  mitted  by  the  natives  resident  there  ; 
and  that  the  defendant  is  a  native 
of,  and  was  resident  in  Ireland,  at 

.  the  tinie  4i  the  offfenee  alledged^ 
and  that  the  Object  matter  of  the 
supposed  libel  related  to  things  ia 
Ireland  ;  for  tbe,  objection,  if  any, 
going  ta  the  total  want  of  jurisdic- 
tion an  any  of  the  eoorts  of  this  pari 
4>f  the  kingdom  .to  irythe  defendant 
for  stioh  an  ofienee,  it  should  either 
be  tafcen  advantage  of  by  a  plea  ini 
bear,  or  by  evidence  under  the  gencr 
ral  issue.  Rex  v.  The  Hon.  Bgberi 
Johnson.    6  jEos^,  583. 

103  The  toleration  act,  i  W.  S[  M.  e. 
18,  provides  (a.  18,)  that  any  persoi^ 
maliciously  disturbing  any  dissent- 
ing congregation  under  that  act,  oa 
proof  before  a  justice  of  peace,  shall 
find  sureties  in  IH)1.  or  in  default  be 
committed  to  prison  tifl  the  next 
sessions,  and  on  conviction  forfeit 
Isol.  to  the  erowu.  To  an  action  a- 
gainst  amgiaUattts  for  trespass  antf 
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fthe  ifflprisonment  thty  pleaded  a 
charge  preferred  before  them  for  an 
ofteoee  against  that  clause,  and  a 
commitDieut  for  want  of  sureties  un- 
der it  to  the  next  sessiona;  and  that 
hefore  the  next  sessions  i^  wi^s  a- 
grced  between  the  prosecutor  and 
the  now  plaintiff^  wUh  the  consent  of 
the .  committing  magistrates,  (the 
now  defendants,)  that-  the|>resecu- 
tion  should  be  dropped,  and  the 
plaintiff  be  discharged  at  the  sedi- 
tious for  want  of  prosecution ;  that 
the  plaintiff  was  accovdinglv  then 
and  there  so  diseharged*  in  full  sat» 
isfacUon  anddisduarge  of  the  assault 
and  imprisonmetii'^  held  thift'Was*no 
legal  satisfaetioa;  for  either  the- a- 
greement  was  illegal,  as  stifling  a 
prosecution  for  a  pubUc  misiemean* 
or,  and  thereby  impeding  th^  course 

•  of  justice;  or  the  satisfaction^  if  a- 
ny^  was  moving  fjtom  the  prosecutor 
only,  and  not  from  the  justices; 
their  authority  over  the  prosecution 
heing  at  an  end'after.  the  commit- 
nent  of  the  platntiff,  and  i^r  cen- 
sent  afterwards*  to^  the  prosecutor 
dropping  the  prosecution  being  a 
mere  nulity,  and  no  satis&ction  for 
a  prior  injury,  if^akiy,  receinred'  by 
the  plaintiff  from  -their  act;  Edg- 
como  V.  Rodd.    B  £as*,  SMu 

104  Partiality  and  improper  conduct 
in  an  arbitrator,  in  maKing  his  a- 
ward  without  hearing  the  defendant 
and  his  witnesses  cannot  be  pleaded 
in  bar  to  an  action  on  the  bond,  eon- 
ditioned  for  the  performance  of  the 
awardf  but  is  only  matter  for  ap- 
plication to  the  equitable  jurisdic- 
tion of  the  court  to  set  aside  the  a- 
i^§rd.  '  Neither  can  a  parol  agree- 
ment between  the  parties  to  waive 
and  abandon  the  award  be  pleaded 
to  such  action*  BtaddiokrvJlump^ 
son.    8  Eas^  844>. 

iO0  A  plea  of  tender  after  the  day  of 
payment  of  a  bill  of  exchange,  and 
hijfore  action  brought,  is  not  good ; 
though  the  defendant  aver  that  he 
^ai  always  ready  to  pay,  ttom  the 
time  of  the  tender,  and  that  the  sum 
waa  the  wholo  money  then 


due,  owing,  or  payable  to  (he  pTaih** 
tiff  in  respect  or  the  bill,  with  inter-  * 
est,  from  the  time  of  the  default, 
for  the  damages  sustained  by  ^he 
plaintiff  by  reason-  of  the  nonper- 
Ibrmance  of  the  promise,  jfume  v. 
Pepi4)e.    8  Easty  168. 

106  ^u.  Whether  a  special  plea  in 
bar  stating  no  facts  but  what  might 
have  been  proved  under  the  general 
issue,  but  leaving  other  facts  unan- 
swered which  the  general  p4ea^ 
would  have  put  in  issue,  be-  good* 
Boot  V.  WiUon.    8  Rast^  311. 

iOT  A  defendant  in  trespass  cannot- 
plead  by<  waf;  of  justification  that, 
he  was  possessed  of  a  right  of  com- 
mon over  the  loeus  in  quo  under  a 
deed  of  grant  by  a  former  o\^nery   * 
alledged  to  be  since  lost,  or  destroy  * 
ed  by  accident  and  length  ef  time, 
and  therefore  not  profferredin*  court 
of  which  th&  date  and' names  of  ih& 
parties  are  unknown^.     Hendtf*  v^ 
Stevenson,    lo  East^  53; 

108  A  sheriff  justifying  in  trespass, 
under  a  writ  oi fieri  facias,  nee<l'not 
shew  its  return  ;  the  distinction  be* 
ing  in  this  respect  between  a  justi- 
fication under  mean  process,  and  un- 
der process  in  execution ;  at  least 
where  in  the  latter  ease  no  ulterior 
process-is  necessary  to  complete  the 
justification.  Cheasky.  v.  Jnamcs  S^ 
others.  10  Eastj  78^ 

100^  In  a  plea  in  bav,  the-  Matute  of 
another  state,  relied 'on  in  defence, 
must  be  set  out,  and  the  general  al- 
legation that  the  proceedings  wera 
pursuant  to  the  statute  is  not  snffl- 
eient     1  Miss>  104. 

110  A« plea  in  bar  that>  the  defendant 
ha^  had  judgment  against  him  as* 
trusteey  in  an  action^  on  the  statute 
of  foreign  attachment,  is  good; 
though.no  execution  has  issued  on 
such  judgment,  and  though  the  de- 
fendant has  not  paid  over  any  part 
of  the  sum  which  he  had  in  bin 
hands  as  trustee.    1  Mass,  117. 

111  A  plea  in  bar,  of  a  former  recove- 
ry may  be  good  although  no  sum  be  * 
stated  in  the  plea  as  recovered  in* 
damages  or  costs ;  but  had  blanks 
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<«paett  w]&ere  the  mms  are  ntiiaUy 
inserted.     1  Mass.  283. 

^12  In  dower  a  plea  in  bar  that  the 
defendant  is  not  and  never  was  the 
^nant  in  possession  is  good,  where 
the  demand  is  a^^nst  hios  as  ten- 
ant in  possession.    1  JUass.  469. 

413  In  an  aetiou  against  a  town  for 
^xpenees  ineiined  for  the  support 
of  a  person  alleged  to  be  a  pauper^ 
it  is  a  good  plea  in  bar  i^ion  a  gen- 
eral demurrer,  (hat  he  was«ble  to 
maintain  himiieif.     1  Miss,  4d9. 

Saeh  plea  woald  be  had  upon  .a  spe- 
cial demnrrer,  assigning  for  cause 
that  it  amounted  to  ^tbe  general  is- 
sue.    Ibid. 

i.i4  A  judgment  upon  ^farmedcnin 
the  desctndes^  that  the  tenant  re- 
cover his  eosls,  is  a  good  bar  to  a 
writ  of  entiy  sur  disseizin  for  the 
same  lands  brought  by  the^ame  de- 
mandant against  the  son  and  h^*rf 
the  tenant  in  the  first  aotion.  2 
Mass.  383. 

ii5  It  is  no  good  bar  to  an  aetion  of 
debt  upon  a  replevin  bond,  that  the 
jilaiutiff  recovered  judgment  for  a 
return  of  his  goods,  and  lor  his  dam- 
ages and  costs,  and  that  the  defen- 
dant delivered  part  of  the  goods, 
and  tendered  the  remainder,'  which 
were  not  received^  andas.4o  the 
damages  and  costs  coo^nosci^  action* 
em.    2  Mass.  §4,U 

die  Nor  that  tlie  defendant  has  al- 
ways been  ready -to  return  the  goods 
and  pay  the  damages  and  costs; 
but  the  plaintiff  never  demanded 
them,  nor  delivered  his  writ  of  re- 
torno  habendo  to  an  officer  to  be  ex- 
ecuted.   Ibid. 

^17  To  a  scire  facias  against  bail,  the 
defendant  pleads  in  bar  of  execu- 
tion, that  since  the  arrest,  the  prin- 
cipal debtor  became  bankrupt,  and 
obtained  his  certificate^  and  that 
the  debt  was  due  before  the  bank- 
ruptcy, and  might  and  ought  to 
have  been  proved  under  the  com- 
mission. The  plea  is  good,  and  the 
1)ail  is  not  held  to  surrender  the 
principal.     2  Masi^.  43 1. 

tX^  To  an  action  of  debt  on  a  reple- 


vin bond,  the  condition  of  whielp^ 
was  that  the  plaintiflP  in  repleving 
shonid  prosecute  his  writ  to  final 
judgment,  pay  such  damages  and 
costs  as  shall  be  adjudged  againtft 
him,  and  return  the  cattle,  the  de- 
fendant pleads  that  there  has  been 
no  final  judgment  that  he  should  re- 
turn the  oaltle,  or -that  he  should 
pay  damages  or  costs ;  and  the  plea 
was  adjudged  bad.    2  Mass.  818. 

M9  ln»debt  upon  a  leplevin  bond  a- 
gainst  the  surely,  the  defendant 
pleads  that  the  goods  replevied 
were  the  proper  goods  of  the  plain- 
tifl^  in  replevin,  and  were  attached 
and  held  as  such  by  the  dofehdant 
in  replevin,  who  was  a  deputy  she- 
riff, upon  mesne  process  against  the 
iplaintiff  in  replevin  5  the  plan  was 
adjudged  had.  Fiagg  v.  Tyler,  a 
Mass.  ^08. 

iUSO  A  justification  intrespass  for  tak- 
ing and  carrying  awajr  the  piain- 
lin*'s  goods  «nder  a  writ  of  replev* 
tn,  must  allege  that  the  bond  was 
•given  piftrsnant  to  the  statute ;  and 
that  the  goods  wei«inot  detained  on 
mesne  process,  &e.  Moam  v.Arr- 
ker^  eial.    B  Mass.  ^  to. 

Where  several  defendaaCs  join  in 
pleading  in  bar,  if  the  plea  is  baA 
.as  to  one  defendant,  it  is  bad  as  to 
them  all.    Ifnd. 

i2i  In  an  aetion  ot  assumpsit  hj  a  su- 
rety in  a  bond,  who  has  paid  a  pari 
of  the  debt,  against  the  principal^ 
'Statute  of  limitations  is  a  good  bar% 
Vinton  st  al.  adms.  ▼.  Vinton.  4 
Mass.  279. 

a  92  A  plea  in  bar  to  an  aetion  of  debt 
on  boiid,whieh  admits  the  plaintiffs 
ri^ht  to  part  of  the  debt  is  bad. 
FdjigSToid  V.  SbxH  4td.  4  JIfoss. 
499. 

i23  To  an  action  against  an  adminis- 
trator, it  is  a  good  plea  in  bar,  that 
since  the  commencement  of  the  ac- 
tion against  him,  he  has  been  re- 
moved from  his  office  by  the  judge 
of  probate.  Jewett  v.  Jswdt.  6 
Mass.  375. 

124  To  an  action  against  a  surety  in 
a  replevin  bond^  it  is  no  sufficMt 
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niweti  that  tib  prineipal  \i9i  tinee 
lieec/nie  bankrupt,  and  has  dhtained 
a  certificate  of  dbedarge,  kM  that 
the  property  ia  the  chatties  hating^ 
by  I'urc6  of  iU^  commissipD  of  bank^ 
tuptcy,  vested  in  the  evmi(ifS8ioael*8^ 
it  had  beenine  by  the  act  ef  law  ifti* 
■ossible  to  fulfil  the  eofidition  6f  the 
bond.  Fluggs.TijUt^tuim.  %Mblss, 

i23  If  to  a  writ  of  tvity  iur  dismzin 
the  tenant  plead  a  deed  from  tbd 
d^tnaiidant  ur  his  ancestors  oon? ey« 
ing  the  iadd  demanded  to  a  sti-an*' 
jter^  made  after  the  disseisin  com- 
mitted)  in  bar,  the  demandant  may 
teply,  that  nothili^  passed  by  such 
deed,  uhich  may  be  trarersed,  an4 
upon  issue  joined  ^nd  foand  for  the 
^^mandant,  he  shall  have  judgment. 
iVolcot  et  al.  V.  Knigfk  daL  Q 
Mass.  418. 

iS6  Td  an  action  of  debt  on  a  rfeyicvf 

'  hcfndy  tlie  condition  of  which^  was 
that  the  judgment  debtors  should 
pay  such  sbin  ai  the  judgment  ered^ 
itors  might  recover  on  ^fae  revieW| 
the  defendants,  after  oyer  6f  the 
bt>nd  and  (Condition,  plead  in  bar, 
that  they  hate  performed  all  things 
on  their  part  to  be  performed  )  tn6 
plaintiff  replies  that  the  judgment 
ou^lie  review  was  wholly  unsatisfi- 
ed. The  court  held,  the  plea  in  bifr 
had,lind  the  plaintiffliad  judgment. 
Freeldnd  v.  Rugglei  et  al.  7  Mass. 
511. 

137  To  a  replevin  bond  th^  defendant 
pleads  in  bar,  that  he  duly  entered 
his  aelion  at  the  common  pleas, 
and'  prosecuted  it  wi^h  effect,  that 
upon  the  judgment  th^re  an  appeal 
was  interposed  by  the  plaintiff  in 
replevin  $  thA.t  the  creditor,  at 
whose  suit  the  chattels  had  been  at- 
tached hod  received  full  satisfac- 
tion foV  dami^es  and  costs,  and  that 
the  officer,  plaintiff  in  the  action  on 
the  bond,  had  been  indemnified,  ancf 
kept  harmless,  Ice.  and  on  demurrer 
to  this  plea,  the  defendant  had 
judgment,  irnold  v.  Mkn  8[  al.  H 
Mess  147. 

tfs  In  d<|bt  on  aB  admlpistnitimi 


bond  agttinst  a  surety,  tteprtuclpal 
being  dead,  the  defemrlaiii  pil(*adea 
]berforfnflnee  generally  :  the  plain- 
tiff demurred  because  a  special  per- 
fbrmaftee  of  each  article  of  the  coa* 
ditfon  was  not  averred  in  the  plea  • 
the  plea  was  adjudged  liuttcleAt. 
Dawe9  V.  Qptock.    8  Siass.  488. 

The  phiintiff  moved  fbr  leave  to  wniivQ 
the  demurrer  and  r^ply.  This  tna« 
tion  was  denied,  particularly  be- 
cause the  bond  was  of  long  standing^ 
&*.    IM. 

i20  To  an  action  of  debt  on  a  jud$;- 
n^ent  in  the  circuit  court  pf  the;  17* 
nited  States,  for  the  district  of  Mas- 
^chusettSy  the  defendant  pleaded 
that  the  re,cord  of  the  judgment  had 
be^ti  reihoved  by  nrit  of  error,  ac- 
cording fo  law,  into  the  supretne 
court  of  the  I7mt^d<$ifa(es,  wherefore 
^e  prayed  Judgment,  £cc.  i  on  de* 
mnrrcr,  the  plea  was  held  bad« 
Jenkins  t.  Fepotm.  2  Jokns.Cases^ 
812. 

iso  J.  beiiig  indebted  to  B.  in  the 
sum  df  X7B6  dollars,  for  goods  sold 
and  delivered,  and  to  other  credir 
tors,  on  the  1st  January,  170.^,  exer 
euted  a  bond  to  C,  and  V.  for  23,50Q 
dollars,  for  and  on  account  ^f  all  hii 
debts,  and  fnclading  the  sum  due  tq 
B.  on  whleb  bond  a  judgment  was 
entered  dp  in  April  i793.  After^ 
Wards,  on  the  18th  July,  17d3,  Jl. 
gave  to  B.  a  single  bill  fbr  th^  l78d 
dollars;  and  />n  the  1st  August, 
1798,  B.  affirmed  the  trust  in  C.  andf 
jD.  as  to  the  judgment,  and  on  the 
2d  Aug.  directed  a  ca.  sa,  \o  be  issu- 
ed against  ^tf.  on  such  judgment,  on 
which  »^,  was  taken  into  custody, 
and  afterwards  discharged,  wit^ 
the  consent  of  B.  In  an  action 
bronght  by  B.  oh  the  single  bill  a- 
gainst  •^.  it  was  held  that  H.  hav- 
ing no  cestfiy  que  trust  of  the  jadg* 
ment,  affirmed  the  trust,  and  elect- 
ed to  proceed  on  that  judgment,  and 
obtain  satisfaction  for  his  debt,  the 
single  bill  was  thereby  discharged. 
Seamen  v.  Haskins.  2  Johns,  Cos, 
195. 
181  A  plea  ef  discharge  under  th^  ^ 
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fivmi  fUi  need  not  get  forth,  spe-  A  plea,  alleging  generally,  that  th^ 

qaltv,  all  (he  proeeedings  previous  prisoner  was  discharged    by    due 

t«  ihe  eertiticaie  of  discharge    It  is  course  of  law,  is  bad.    Ifrid. 

nffieient,  if  the  dischars:e  itself  be  130   In  an  action  of  <res/7ass,  the  dcv 

mi  forth    verbotim.      >\^bere   new  fendant  pleaded,  that  the  goods  ta- 

natter  is  alleged  in  a  p!ea,  it  mast  ken  were  seized  by  a  deputy-sherittf 


eaoelade  wiih  a  verijicatifm,     Ser^ 
vice  T.  Heerviance.    i  Johns.  Sep, 

91. 

iti  Where  the  defendant,  in  hit  plea, 
alleged,  that  on  stilting  a  balance 
efaee«mn(9,  between  hioi  and  the 
plaint ilf,  he  delivered  certain  nego- 
liabte  notes  to  C  on  account  of  and 
is  behalf  of  the  plaintiSs,  but  did 
Bftt  aver  that  C  tvas  the  agent  of 
the  plciiotitr«i  nor  thai  the  notes  were 
accepted  iu  full  iiatisfaction  and  dis- 
ebarac^  of  \Ue  debt  due  lo  the  plainr 
tiffs,  the  plea  wag  held  bad  on  dct 
muirer.  Bird^  Sava^e^  and  otker^ 
V.  Caretat.    2Jofins^.  Rrp-  343. 

413  in  setting  forth,  in  a  plea,  the 
pn^eeedin^s  of  an  inferior  court,  after 
givmg  it  jurisdiction,  it  is  sufficient 
tA  ^ay,  that  such  procfidings  tcere 
tktfvupott  had^  that  such  an  act  wai| 
done  by  the  eourt,  e.  g.  that  the  de? 
fecidaut  was  discharged  from  hi« 
debts  as  an  insolvent,  without  set? 
tiog  forth  all  the  proceeding  sper 
eiaily.  Peebles  v.  KittU.  2John^^ 
Bep.-S6B, 

^l  Where  the  plaintiff,  in  a  decla- 
ration on  a  bond,  conditioned  to  per- 
form covenants,  elects  to  assi^  the 
b^eaehes  Jn  the  firs?  instance,  in  the 


by  virtue  of  a  warrant,  as  the  pro- 
perty of  an  absconding  debtor,  (set- 
ting forth  the  proceedings  under  the 
act,  and  that  the  plaintiff  held  the 
goods  by  a  fraudulent  conveyance 
Irom  the  debtor)  and  that  the  defen- 
dant acted  in  aid  of,  and  under  the 
direction  of  the  deputy-sheriff;  and 
the  plea  was  held  good.  Several  de- 
pendent facts,  which  make  but  dnA 
defence,  may  be  pleaded  together. 
Fatcher  v.  ^rague,     2  Joiins,  Rep, 

137  p.  and  tF.  gave  a  joint  andseve? 
fil  promissory  note  to  H,  for  7l  dol« 
lars  ;   H.  made  a  verbal  agreement 
with   fy,  that  if  he  would  pay  2i 
dollars  and  55  cents,  he  would  uo| 
call  on  him  for  the  payment  of  the 
note,  bat  would  look  to  C  for  the 
residue.      fF.  thereupon,  paid  JET. 
the  21  dollars  and  65  cents.    H,  af* 
terwards  brought  an  action  on  the 
note,  against  &,  and  W,  who  plea- 
ded the  agreement  with  C  and  the 
acceptance  of  the  21  dollars  and  5S 
cenls,  from  W.  in  bar  of  the  action ; 
but  it  was  held,  that  it  was  no  bar, 
it  not  being  an  accord  and  satisfact 
tion  for  the  note.    Harrison  v.  Close 
and  Wilcox.    2  Johns.  Rep.  4*8. 


deelaratien,  as  he  may  do,  the  de?  138  In  an  action  before  a  justice*  the 


fendant  eannot  plead  a  performance 
geaerally^but  must  particularly  an- 
swer the   breaches    assigned,    and 
shew  when,  how,  and  where  he  per*? 
lermed  his  covenants.      Postmaster 
Gem.  of  the  United  Statesw*  Cochran* 
2'Johns.  Eep.  4t3. 
<ta  .  Where  the  plea  stated  that  the 
defendant  was  in  custody  on  an  ex^ 
eeation,  for  less  than  2000  dollars, 
and  ivas  discharged  by  the  court  of 
eoninon  pleas,  &e.  this  was  held  a 
I    niffietent  allegation  of  jurisdiction 
I    in  the  court  of  common  pleas.    CvT' 
rktmd  Whitney  Y*  Henry.   2Johin$* 


defendant  pleaded  a  former  judg- 
ment, for  the  same  cause  of  action, 
before  a  justice.  In  the  first  actioa 
the  jury  found  a  verdict  of  no  cause 
of  action,  but  the  justice  rendered 
no  judgment  npon  the  verdict.  It 
was  held,  that  as  the  verdict  was 
substantially  for  the  defendant-and, 
though  informal,  the  justice  ought 
to  have  given  judgment,  the  plea  of 
the  former  action  was  good.  A  just 
tice  must  give  judgment  on  a  ver- 
dict, for  he  eannot  arrest  it,  or  grant 
a  new  trial.  Felter  v.  Mtdliner.  2 
Johns.  Rep.'  181. 
189  In  an  action  before  a  jnsttee,  it  i% 
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a  goad  plea  in  bar,  that  the  plain* 
tin'  sued  the  defendant^  for  the  same 
cause  of  action^  before  aoother  jas* 
tice,  in  which  a  verdict  was  given 
,for  the  defendant  fur  his  costs. 
Young  V.  Overacker.   ti  Johns.  Jiep. 

191. 

Xi'O  In  a  suit  before  a  justice,  the 
defendant  pleaded  in  bar^  a  former 
suit  and  trial  for  the  same  cause  of 
action.  It  appeared,  that  the  for- 
mer suit  was  on  a  note,  and  also 
for  work  and  labojur  for  which  the 
second  suit  was  brought;  but  (he 
jury,  !\fi.ej:  hearing  all  the  alles^a- 
'  tioi^s  and  proofs  lound  a  verdict  tor 
the  note  oqlj,  wilhoiit  taking  no- 
tice of  the  work  and  labour*  It 
^'as  held,  that  the  former  action 
^vas  a  bar  to  thA  second  ;  the  whole 
of  the  plaintiff's  demand  having 
been  submitted  to  the  jury,  they 
were  bound  (o  decide  upon  jt. 
Brgckway  v.  Kinney.  2  JQhns.  Rep. 

210. 
.  €41  Where  a  declai^tion  tvas  of  JiTov. 
term,  1806,  and  Ihere  was  an  im- 
parlance over  to  Feb.  term^  1807^ 
when  the  defendant  pleaded,  tl^at 
on  the  7(h  Jan.  1807,  be  paid  to  the 


^.  '<  That  before  the  plaintiff  ha^ 
sastained  damage  by  a  breaeh  oi 
the  covenants  in  the  deed  to  himi 
he  sold  and  released  all  his  righti 
title  and  interest  in  the  land  to  the 
defendant."  S.  '^  That  in  conside- 
ration of  1000  dollars  paid  to  hinig 
the  plaintiff  agreed  to  give  up  thi 
deed  to  the  defendant."  The  de 
fendaut  demurred  to  the  1st  and  8d 
picas,  and  replied  to  tiie  ;id  pleaj 
that  the  plaint  iff  had  sustained  dam- 
a|^s,  before  the  release^  by  reasov 
of  the  breach  of  the  covenant  of  sei- 
zin, to  wit,  by  paying  to  the  plain- 
tiff 14>03  dollars,  for  the  land^ 
when  the  defendant  was  not  in  fad 
seized,"  &c.  and  tendered  issue 
thereon.  To  this  replication  thi 
defendant  demurred  specially:  It 
.was  held,  that  the  subsequent  re- 
conyeyauce  of  the  laiid  to  the  defen- 
xlant,  was  not  an  extinguishment  oj 
,the  covciiants  in  the  deed  to  thi 
plaintiff;  that  the  1st  and  3d  pleai 
were  bad  ;  and  though  .the  r^pUca* 
tion  to  the  2d  plea  was. abo  bad,  yet 
fthe  plaintiff  .was  entitled  ito  judg- 
.ment  on  the  demurrer.  BenneU^nni 
unfe  V.  Irwin.    8  Johns.  Sep-  863. 


plaintiff  several  sums  of  money,  &e.    i^tif  A.  being  indebted  to  B^  bv  a  proii 
the  plea  was  held  .good,  without       niissory  note  for  1,667  dollars,   id 


saying  that  he  paid  the  jnterest  and 
costs  which  had  accrued.  TUUAmm 
V.  Preston.    3  Johns.  Rep.  220. 

fi2  A  plea  puis  darrem  continiwnce, 
of  a  discharge  under  the  insolvent 
act,  statin*^  generally,  that  the  de- 
fendant being  an  insolvent  debtor, 
and  having,  in  all  things, conformed 
to  the  directions  of  the  act,  in  pur- 
nuance  thereof,  on  such  a  day,  ob- 
tained his  discharge,  &e.  is  bad. 
The  discharge,  at  least,  ought  to  be 
f  ct  forth  in  the  plea.  Cruger  t. 
Cropspy.    3  Johns.  Sep.  242. 

iM  In  an  action  of  covenant  for  a 
breach  of  the  covenant  of  seizin,  &e. 
contained  in  a  deed,  the  defendant 
pleaded,  1.  ''  That  the  plaintiff  af- 
ter the  deed  to  him,  in  consideration 
of  t030  dollars,  sold,  released,  and 
quit  claimed  all  his  right  and  title 
to  t)>?  land  to  the  defendant,"  &c. 


was  agreed  in  writing  betweei 
them,  that^atf.  ahoold  deliver  to  B^ 
JM  much  coaly  at  10  dollars  thi 
x^haldron,  as  would  amount  to  tin 
Aum  due  oji  the  note,  the  coal 
.to  be  4>f  the  like  quality  witt 
Xhfit  purchased  by  A.  of  B.  ov^ 
jpf  a  certain  ship.  No  t|me  or  placi 
was  fixed  for  delivery.  J.  having 
in  his  coal-yard  a  large  quantity  ol 
coal,  and  sufficient  of  the  quantita 
roentioned,  though  consisting  of  diC 
ferent  kinds,  immediately  al]t.^j 
wardsf  and  at  different  times,  teai 
dered  to  B.  the  coal,  in  satisfaction 
of  the  Hote,  and  B.  made  no  objeei 
tion  to  the  place  or  mode  of  delive- 
ry, but  said,  at  one  time,  that  1m 
would  send  and  take  them,  and  at 
another  that  he  was  not  ready  to  rei 
eeive  them,  and  finally  neglected  U 
take  them.     In  an  actioi^  aftefp 


^ 


rtiBADING  n. 


65 


vttds,  brought  bj  B.  against  d.  on      puty.    Hughes  v.  Miller  and  Smiths 
the  note,  it  was  held,  that  the  agree-      [6  Johns.  Rep.  168. 
snC  for  the  delivery  of  the  eoal  ±60  In  an  actton  by  the  indorsee  a^ 


was  valid,  and  that  the  tender  on 
the  part  of  d.  was  equivalent  to  a 
perfarinanae,  so  as  to  bar  the  plain- 
tiff'* lietion,  and  might  be  pleaded 
hj  way  of  accord  and  satisfaction. 
CoU  and   fFoolsey  y.  Uoustotu     3 

H5  Where  a  suit  was  brought  on*  a 
■ote  to  dtf.  or  bearer,  and  the  defen- 
dant pleaded  a  former  suit  on  the 
Mne  note  against  him  by  H.  and-  a 
jadgment  in  favour  of  the  defendant, 
it  was  held  not  to  be  a  bar  to  the  se« 
csnd  suit,  unless  the  defendant  aho 
proved  that  di  was  the  rightful 
owner  or  possessor  of  the  note. 
HutcfUns^  and  Cary  v.  Fitch.  4i 
Johnsi  Rep,  2ii^ 

M^  To  an  action  of  debt  for  the  pe- 
nalty of  a  bond  given  to  a  sheriff^  as 
surety  tor  the  liberties  of  the  gaol, 
snM  aamnificatus  is  not  a  good  plea. 
fKood  ▼•  bowan  and  Coon,  &- Johns, 
Bep.  42.  ^  - 

fir  B,  seemSj  that  whereta  plea  con- 
tains matter  of  fact  and  matter  of 
law,  it  may  conclude  to-  the  coun- 
try. Lytle  y.  Lee  and  Ruggles.  S 
Johns,  iupz  it 2. 

MS  Where  the  defendant  pleads  the 
josfificatiQii  under  mesne  process, 
without  setting  forth  the  cause  of 
action,  it  is  good.  LinsleM'  v.  Keys 
ani  ffWiams.    B  Johns,  ifep.  123. 

M9  lo  an  action  of  debt  on  a  bond  given 
by  a  deputy-sheriff  to  the  sherilf,  for 


gainst  the  indorv>r  of  a  promissory 
note  fbr  933  dollars  and  40  cenb^ 
the  defendant  pleaded  puis  darrein 
continuance,  that  the  maker  had  paid^ 
to  the  plaintift*  9^2  dollars  and  86 
cents  in  full  satisfaction  and  dis* 
cliarge  of  the  note,  and  which  the 
plaintiff  accepted  in  full  satisfaction^ 
&c.    On  demorrer,  this  was  held  a 
good  plea  and  a  bar  to  the  plain- 
tiS'^s  action  ;    though  the  sum  paid 
fell  short  of  the  whole  interest  add- 
ed to  the  principal,  and  did  not  in- 
clude the  costs  of  suit  which  had  oc- 
eurredi     Johnston  v.    Branna,     ^ 
Johnsi  Rep,  2ff8. 
1^1  A  pleajTtu^  darrein  continuance'^ 
that  he,  together  with  Bt  being  in- 
debted to  U.  and  several  others,  a- 
greed  t»  assign  all  their  stock  in 
trade  and  outstanding  debts  to  C 
and  their  other  creditors,  who  at- 
greed  to  accept  the  same  iii  full  sa* 
tisfaction  of  their  respective  debts ; 
and  averred  that  he  and  B.  did  de^ 
liv^r  all  their  stock  in  trade  and  as- 
sign all  the  debts  due  to  them  for 
the  use  and  benefit  of  C  and  the 
other  creditors,  and  which  delivefy 
of  stock  and  assignment  of  debts, 
were  received  in  full  satisfaction  by 
C,  and  the    other    creditors,  &e;. 
This  was  held  to  be  a  good  plea  of* 
accord  and  satisfaction,      fratkin" 
son  V.  Ingle^y  and-Stokes.    5  Johns. 
Rep.  38^. 


thedue  ezecotiono^theoflEieeofdep-  ±52  t^.  brought  »n  action  ibr  B.libe^ 


■ty,  &e.  the  sheriff  having  been  ap- 
pointed in- 160 1,  was  reappointed  to 
office  iu  480a,the  defendant  pleaded 
that  the  sheriff  was  not  damnified  by 
:  acts  of  the  defendant,  previous  to  thr 
phuntiff^s  reappointment  in  1803  $ 
it  was  held,  that  the  plea  was  bad  ; 
for  as  the  sheriff's  authority  was 
continued  and  uninterrupted  by  the 
renewal  «f  the  commission,  there 
was  no  necessity  of  a  renewal  of  the 


against  B.  who  pleaded,  ptds  dar^ 
rein  continuance^  that  he  was  part- 
ner with  C;  iff'the  printing  and  pub- 
lishing the  newspaper  which  con- 
tainechthe  libel;  and  that  j9.  brought 
a  separate  action  against  C.  for  tfab 
iiame  publication,  and  recovered' 
judgment,  which  had  been  satisfied,. 
&c.  This  was  held  to  be  a  eoodr 
plea.  Thonuis  v.  Ramsey,  6  Mms*, 
Rep.  26. 


bond,  whieh  continued  in  force  as  It  is  no  objection  to  a  plea  of  a  former 
bttg  as  the  defendant  continued  de-       recovery  and  satlrfaetion,.  that  it 
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coQtaini  matter  of  fact  and  matter 
of  record.    Ibid, 

A  venue^  is  not  necessary  in  a  plea  ; 
the  vmm  laid  in  the  declaration 
,  draws  to  it  the  trial  of  evefy  thin^ 
that  h  transitory.     Ibid, 

±53  PJea  of  acceptance  in  satisfaction 
from  a  third  person  or  stranger,  is 
not  a  ^ood  plea  io  covenant.  Clofd 
V.  Borst  Sf  Best,     6  Johns.  Rep.  37. 

iAIf  In  an  action  of  trespasn  quare  clau" 
sumfregU^  the  plaiotilf  alles^d  sev- 
eral trespasses,  in  several  closes,  at 
different  times,  and  the  defendant 
pleaded  that  the  several  doses  weri^ 
one  and  the  samd  clos^,  and  that  it 
was  his  freehold,  &e.  Oii  demur- 
rer, the  plea  was  h^ld  bad.  M^ 
vins  V.  Kiseler.    B  Johns,  Rep,  63. 

The  defendant  shodid  have  just  iGed  at 
to  all  the  doses,  or  have  denied  the 
trespasses  as  to  all  the  closes  ex- 
cept one,  and  justified  as  to  that. 
Ibid. 

Where 'a  plea  begins  as  an  answer  to 
the  whole  declaration,  but  answt^n 
only  a  part,  it  is  had.    Ibid, 

i53  «f.  brought  an  action  of  trespass 
at^inst  JB.,  in  a  justice's  court,  for 
cuttinci;  down  wood  on  the  land  of 
Ji,  and  making  it  into  eoal ;  and  the 
value  of  the  tlmbe^  cut  down,  and 
a  conntermand  of  B,  for  the  coals 
left  on  the  land  of  Jl,  were  submit- 
ted to  the  iury,  who  found  a  verdict 
for  the  piaintiflT.  JB.  afterwards 
broug^ht  an  action  of  trover  a^inst 
•A.  for  the  cioals  still  remaining  on 
the  land  of  Jl,  and  the  question  was 
again  submitted  to  the  jury ;  it  was 
lield,  that  the  question  as  to  the 
^oals  having  been  submitted  to  the 
Jury  in  the  former  suit,  it  was  a  con- 
clusive bar  to  the  seeotid  suit.  Cur- 
tis V.  ChrotU,    6  Jo^ns.  Rep;,  i68, 

itlft  If  an  insolvent  who  has  obtained 
his  discharge  nnder  the  insolvent 
act,  undertakes  to  plead  specially, 
and  to  state  all  the  proceeaings  re- 
lative to  his  discharge,  he  must 
state  a  conformity  to  the  directions 
of  the  ftct>i=o  every  respect;  and  if 
lie  does  not  state  the  facts  eorreetlyt 
and  aspeeiallyi  if  he  omiti  to  state 


that  three  fourths  of  his  credited  J 
in  amount,  subi»cril>ed  to  his  peti- 
tion, &c.  so  as  to  give  the  judc^e  ju- 
risdiction, the  plea  is  bad.  ¥rar^ 
V.  Dalcin.     7  Johns.  Rep,  75, 

±67  Son  assault*  Sfc.  U  a  justiGcallon, 
and  when  pleaded,  the  plaint  ill 
must  reply  specially  moLiter  timnns 
imposuit^  and  cannot  c^ive  it  in  eri- 
dence  under  the  general  repJicntion 
de  iniuria  sua  propria^  Sfc,  Collins 
V,  JJf'iuUon,    7  Johns,  Rep.  108. 

158  Where  a. declaration  oti  a  proafi<- 
issory  note  alieg^  that  the  defend • 
ant  did  not  pay  the  money  mention- 
ed in  the  note,  &c. ;  and  the  defend* 
ant  pleaded,  puis  darrein  eontinu- 
ancty  that  he  <^  paid  the  plaintiff  iIib 
several  sums  of  money  mentioned 
in  the  plaintiff's  declaration  ;"  orf 
demurrer,  the  plea  was  held  good, 
being  as  broad  as  the  declaration  $ 
and  there  was  no  necessity  of  stat* 
ing  that  the  plaintiff  accepted  it  in 
satisfaction.  Chew  v.  Wdley.  7 
Johns,  Rep.  999, 

±99  in  an  emiion^f  assumpsit  before  m 
justice  of  the  peace  for  staves  soMk 
and  delivered,  the  defendant  plead*-' 
cd  a  fornler  action  of  trespass^ 
brodght  by  the  same  plaintilT  for 
the  same  staveS)  against  the  defen- 
dant, in  which  there  was  a  verdiet 
and  judgment  for  the  defendant.  It 
was  held,  that  the  judgment  in  the 
action  of  trespass  for  the  same  good«i 
was  a  bar  to  an  action  of  assumpsit 
for  the  same  eaus^.  Rice  v.  King, 
7  Johns,  Rep,  20, 

±90  In  an  action  before'  a  justice  of 
the  peace,  a  plea  of  a  former  ac- 
tion and  trial,  between  the  same 
parlies,  in  which  the  present  piain- 
tiflT set  oflfhis  demand,  is  not  good, 
if  the  money  on  which  the  demanfl 
was  founded,  was  not  then  due ;  and' 
the  setoff*  for  that  reason,  rejected. 
Buil  V.  Hopkins.    7  Johns.  R^.  22* 

10 1  ./tf.  gave  a  promissory  note  to  /I. 
payable  in  00  days,  and  in  consider' 
*  ration  that  (7.,  at  the  request  of  •/!.•* 
Woilld  alsosign'the  note  as  surefy,w9. 
noderfook  and  promised  to  fake  wp' 
life  Bete  when  it  became  due^  and  tor 
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vAmmfy  C.  and  sare  ^im  hiirmkss 
froai  all  damages  and  eOAts,  ^hieh 
k  migiit  sustain  by  reason  of  sigi^- 
i^  the  note,  &e.  and  Ji,  did  not 
lake  up  the  note,  &e.  bat  C,  Was  ^n- 
ed  by  a.  who  recovered  judgment 
i^inst  him,  on  which  C.  was  taken 
ID  execution,  aod  committed  to  pris- 
on. In  an  action  of  dssumpsUj 
broo^t  by  C,  against  «9.,  the  latter 
pleaded  that  U.  was  discharged 
from  his  imprisonment  under  the  ex- 
ecution, by  virtue  of  the  act  for  the 
relief  of  debtors,  &c.  and  bad  never 
paid  the  note,  or  the  judginent  a- 
euust  him,  or  ady  part  thereof,  &c, 
On  demurrer^  the  plea  was  held 
kad,  and  that  the  plaintift'  Was  en- 
titled to  recover  on  the  promise  to 
iademnifj.  Powell  v.  Smith,  d 
Johnsott^s  Hep.  249. 

iB2  Id  an  action  of  trespass  qUare 
dausuimfngUj  and  for  cutting  and 
earryiog  away  wheat,  before  a  jus- 
tice of  the  peace,  the  defendant 
pleaded  a  former  suit  by  the  plain- 
tiff against  him,  for  the  wheat,  in 
bar,  and  it  was  held  good.  The 
role  in  this  case  depends,  not  on 
the  identity  of  the  action,  but  on 
the  proof  being  the  same  in  both 
eases.  Johnson  v.  Smith.  8  Johns. 
Bep.  3S3« 

i6S  In  an  action  for  d^ceU^  before  a 
justice,  a  plea  of  a  former  suit  by. 
the  defendant  against  the  plaintiff 
on  a  conlracti  iu  which  the  present 
plaintiff  neglected  to  set  off  his  de- 
mand, is  no  bar.  Dean  ^  another 
T.  Allm.    B  Johns  Rep,  300. 

H^  In  an  action  of  debt  against  a 
slieriff,  for  the  escape  of  G.^  a  pris- 
oner in  his  custody  on  execution,  at 
the  suit  of  the  plaiutiff,  the  defend- 
ant pleaded,  that  on  the  Ist  of  Oc- 
toher^  18  to,  6.  escaped  against  the 
will  of  the  defendant,  and  that  he 
returned  iuto  gaol  before  the  com- 
loencement  of  the  plaintiff's  suit, 
and  continued  in  gaol  until  the  6tli 
^f  October^  1810,  when  he  present- 
^  his  petition  to  the  conrt  of  com-, 
non  pleas,  &c.  and  was  dischar^d 
^t  of  cui»tot1y  on  the  said  cxeeu- 
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tion,  by  order  of  the  court  of  com- 
mon pleas,  having  full  ^wer  and 
authority  for  that  purpose,  pursu- 
ant to  the  act  for  the  miefoj  deti- 
&rSf  with  respect  to  the  imprisonment 
of  their  persons  ;  (sess.  Si,  c.  66.^  it 
was  held,  on  general  demurrer,  toat 
the  pled  was  sufficient  to  show  that 
the  court  of  common  pleas  had  j.u« 
risdiction  id  the  case,  and  that  the 
discharge  was  sufficient  justifica- 
tiod  to  the  sheriff,  who  has  no  con- 
cern with  the  regularity  of  the  pro- 
ceedings before  the  courts  Ckintil' 
Ion  V.  Graves.    8  John^.  Rep.  i72^ 

160  In  an  action  by  the  payee  of  a 
prboiissory  note,  against  the  makers 
brought  before  a  justice,  the  defend- 
ant pleaded  that  the  note  had  been 
endorsed  by  the  payee,  and  that  the 
endorsee  had  sued  the  defendant  on 
the  note  before  another  justice ;  but 
it  appearing  that  in  that  siiit  (he 
maker  olyected  to  the  title  of  the 
endorsee,  or  to  scfme  defect  iu  the, 
endorsement,  in  consequence  of 
which,  no  recovery  was  h&d  on  the 
note,  it  was  held  Uiat  the  plea  was 
no  bar,  and  that  the  defendant  could 
not,  in  this  suit,  set  up  the  endorse- 
ment as  good,  which  he  had,  in  the 
former  suit,  shown,  or.  attempted  to 
sliow,  to  be  bad.  JucDonald  v.  JZdi- 
nor  4"  another.    8  Jc^ns.  Bep.  4#2. 

166  In  an  action  for  a  deceitj  in  tho 
sale  of  a  certain  iroprovement,  or 
patent  rigtit,  befb^e  a  justice,  the 
defendant  set  op,  in  defence,  a  for- 
mer trial,  and  judgment  io  an  ac- 
tion brought  by  him  before  a' justice 
against  the  plaintiff,  on  a  promisso- 
ry note  given  for  the  purehase-mo* 
ney,  in  which  suit  the  pref  ent  plaio- 
tiif  set  up  the  deceit  in  the  sale,  as 
a  defence  against  the  note,  and  the 
same  was  considered  by  the  justice, 
and  a  judgment  given  for  the  plain- 
tiff, for  the  amount  of  the  note ;  it 
was  held,  that  the  first  trial  and 
judgment  was  a  complete  bar  to  the' 
second  suit  for  the  aeceit.  Jones  r. 
Scriven.    8  Johns.  Sep.  403. 

107  A  judgflpot  in  assumpsit^  upon  a 
policy  under  seal,  is  a  bar  to  a  sob- 
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sequent  aeiion  ofcovenant^  on  the 
same  poliej.  Ins.  Co.  of  Mexari' 
dria  v,  FowLg,    1  Crancft,331. 

168  An  aHsii^nment  of  debt»  cannot  be 
pleaded  as  an  accord  and  mUsfaC' 
turn  to  debt  on  bond.  Buddicum  v. 
Kirk.    3  Cranek^  298. 

169  If  an  account  stated  be  pleaded 
in  bar  to  bill  in.  equity,  such  plea 
will  be  sustained,  except  so  far  as 
the  complaint  shall  snow  it  to  be 
erroneous.  Chappedelaine  v.  Deche- 
naux.    4  Cranchj  805.  i 

^0  To  an  aetion  updn  a  bond  condi- 
tioned to  pay  money  on  the  ist  of 
Marchy  it  is  not  a  good  plea  to  Ba)i 
that  the  defendant  paid  it  on  the 
'13th  of  Mau^  without  averring*  it  to- 
be  the  whole  sum  then  due.  United 
States  V.  Gumey,    4  Cranchj  3^3. 

17  i  To  an  action  of  debt  for  the  pe- 
nalty of  an  embargo  biond^  it  is  a 
good  plea,  under  the  act  of  congress 
of  the  i2th  of  J^arch^  1808,  s.  3, 
that  the  party  was.  prevented  from 
relauding  the  goodft  in  the  VhUed 
States,  by  unavoiddtds  accident  Du- 
rousseaur.  UnUed  States,  eCrancky 
808. 

172  A  promissory  note  ffiven  and  re* 
ceivea  for  and  in  discharge  of  an 
open  account  is  a  bar  to  an  action 
upon  the  open  account,  although 
the  note  be  not  paid.  Sheehyy* 
MandevUle.    6  Cranchj  204. 

Vn*  Presmpfton  or  Usage. 

1  Prescription  for  a  right  of  burial 
in  a  chancel,  claimed  as  belonging 
to  a  messuage,  allowed.  fFaring 
V.  Griffitf^etaL    1  Burr,  440. 

2  A  natural  person  cannot  prescribe 
except  in  right  of  a  permanent  es- 
tate. A  grant  of  common  sans  mom" 
bre  in  gross  is  good:  Inhabitants 
cannot  as  such  take  by  purchase  or 
have  an  interest  in  the  soil  of  anoth- 
er by  custom^  except  on  account  of 
some  special  reason.  A  right  of 
common  is  an  interest  in  another's 
soil.  The  word  ^  aforesaid"  does 
»ot  necessarily  refer  to  the  last  an- 
tecedent.    It  ii  never  to  be  pre- 


sumed that  a  custom  owes  its  origtil 
to  an  act  of  parliament  Weddy  ir 
fVUdman,     i  L.  Raym.  485. 

3  An  ancient  grant  without  dati 
*  does  not  necessarily  destroy  a  pre- 
scriptive right ;  for  it  maybe  eitKei 
prior  to  time  of  memory,  or  in  eoft- 
firmation  of  such  prescriptive  right  j 
which  is  matter  to  be  leit  to  a  ju rj. 
Mdingfton  v.  Clode.    2  Black.  989. 

4  A  lessee  for  years  cannot  prescribe 
in  his  own  name ;  such  a  presetip- 
tion>  is  bad  alter  verdict.  In.  a  pos- 
sessory action  for  an  injury  to  an 
easement,  the  plaintiff*  need  not  set 
out  his  title,  unless  the  defend<ait 
appears  to  be  tenant  of  the  land  ; 
but  if  he  offers  to  do  it,  and  set» 
ont  an  insufficient  title,  it  will  be 
bad.  A  termor  cannot  be  chars:ed 
in  a  que  estate  with  an* immemorial 
obligation.  Dorney  v.  Cashfard.  i* 
H  Raym.  266. 

5^  If  to  an  action  on  tlie  case  by  a 
commoner,  for  injaring  \m  right  of 
common,  the  defendant  plead  that 
he  dug  turves  under  a  licence  from 
the  lord  ;  he  should  add,  that  ^*  suf- 
ficient common  was  left  for  the  com- 
moner ;"  and  if  he  do  not,  the  plain- 
tiff* need  not  reply  that  sufficient 
common  was  not  left  Chreenhow  v. 
Ifsley.     WUles^  619. 

6  A.  prescription  for  a-  right  to  fisl^ 
Vi  the  sea  as  annexed  to  certain 
tenements,  is  bad';  because  it  is  a 
right  common  to  all  the  king^s  siib> 
jects.  Wardv.  CresweiL  IFUle%^ 
265. 

A  prescriptive  right  claimed  in  res- 
pect of  certain  ancient  tenements^ 
^.  without  saying  how  many,  ir 
bad.    Semh  Ibid. 

If  a  man  have  a  prescriptive  right  io* 
respect  of  one  tenement  and  ten  a- 
cres,  and  another  in  respect  of  a- 
not  her  tenement  and  ten  acres,  h« 
must  make  two  several  titfes  in 
pleadins;.     Ibidl 

7  Prescription  for  common  for  four 
cows  is  good  for  one  cow.     Pre- 
scription cannot  be  by  one  who  hath 
an  estate  for  years.    Tenants  in  an*  - 
cieut  demesne  may^  join  lu  a  pre-^ 
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•eriptiott  for  common.  BUI  r.  El- 
farrf.     3  8alk,  379.  * 

I  Prescript  too  canoot  be  where  tbe 
creation  of  the  thing  in  which  it  is 
efaumed  is  within  time  of  memory. 
Bex  r.  Johns.    Lqfft,  76. 

9  1q  pre^eribins;  for  a  pew,  it  is  not 
seeessarj  to  allege  that  he  and  his 
ancestors  haTc  always  been  aecns- 
tpmed  to  repair ;  for  it  is  only  cti- 
dcnee,  and  perhaps  the  pew  never 
waated    repair.      Fishe   v.    Rout 

iO  Prescription  for  three  bnshels  of 
barley  out  of  every  ship's  cargo 
brought  to  a  quay  to  be  exported,  is 
good.  Serjemd  v.  Bead,  i  fVUs. 
91.     2  Sir,  122a. 

it  Cii^loiiiary  tenants  can  preseriba 
ia  nan  decimdndo.  Stepfienson  v. 
HUL    BBtaT.±27S. 

13  Where  the  original  of  a  way  is  ac- 
counted for,  the  prescription  is  de- 
stroyed. Th%lAng  V.  Hudson,  2 
£%r.  909. 

13  One  custom  may  be  pleaded  against 
another  where  both  are  consistent. 
Kinckeu  v.  Knidit    i  Black,  49. 

i%  Trespass-  Whoever  claims  an 
easement  must  plead  it  specially. 
&uffkin6  T.  fFatiis.    2  Wils.  173. 

is  la  an  action  on  the  case  for  not  re- 
pairing' a  private  rowd  leading 
throogh  the  defendant's  dose^  it  is 
ftttlficient  for  the  plaintiff  to  allege 
that  the  defendant,  as  occupier  of 
the  close,  is  bound  to  repair.  Rider 
T.  8mith.    S  Term  Sep,  766. 

IS  Bat  a  defendant,  who  prescribes  in 
right  of  his  own  estate,  must  set 
forth  the  estate  in  right  of  which 
he  claims  the  privilege.  8  l\rm 
Uip,  766. 

17^  A  plea  of  prescription  for  common 
in  a  que  estate  is  good  after  verdict, 
though  it  be  not  in  express  terms  al- 
fedged  that  the  owners  of  the  estate 
have  used  it  from  time  immemorial. 
Clarke  v.  King,    8  Term  Rep.  147. 

^  In  pleading  a  right  to  enter  a  com- 
non  to  dig  for  and  ciarry  away  sand 
tnd  gravel  for  the  repairs  of  a 
honse,  it  b  necessary  to  allege  that 
Ac  hnu^e  was  otit  of  repair,  that 


the  party  entered  for  tlie  purpose  of 
difi^ng  lor  and  carrying  away  sand 
and  gravel  for  the  necessary  repairs 
of  that  house,  and  that  the  materials 
were  used  for  that  purpose.  Feppin 
T.  Bfiakespeare.    6  Term  Rep.  748. 

19  A  charter  of  W.  3,  granted  to  the 
town  of  Liverpool^  directs  that  the 
common  council  men  shall  be  elect- 
ed in  such  manner  as  was  used  be* 
fore  a  former  charter  of  Car. ;  tha 
defendant,  to  a  quo  warranto  infer* 
mation  for  exercising  the  office  of 
common  council  man,  pleaded,  that 
before  the  charter  of  Car.  2,  the 
mayor,  bailiffs  a.md  burgesses,  used 
to  elect  (except  at  those  times  when 
there  was  any  bye-law  to  regulate 
the  mode  of  election  :\  it  was  held 
that  the  plea  was  had,  oeeause  it  did 
not  shew  what  was  the  nsage  in 
fact  before  the  charter  of  Car.  j^ 
Rex  y  J.  Birch.    4  Term  Rep.  608. 

SO  Where  in  trespass  qucsre  clausum 
fregUj  commenced  before  a  justice 
of  the  peace,  the  defendant  pleads 
that  the  locus  in  quo  is  part  of  a  public 
highway,  and  that  the  plaintilf  had 
wrongfully  encumbered  it  with  a 
gate,  &c.  the  justice  should  proceed 
no  further  in  the  hearing,  but  recog- 
nize the  defendant  to  enter  the  ac- 
tion at  the  next  conrt  of  common 
pleas.    Spear  v.  BeeknalL    5  JVas$. 

±25. 

2±  If  to  such  a  plea  the  plaintiff  re- 
plies a  prescription  in  those  whose 
estate  he  hath,  to  maintain  a  gate 
on  the  highway,  he  need  not  tra- 
verse the  highway,  nor  the  wrong* 
ful  enenmbering  it  with  a  gate. 
Ilrid. 

22  The  plaintiff,  by  his  prescription, 
alleges  a  right  to  maintain  the  gate 
at  all  seasons  of  the  year,  when  it 
shall  be  found  necessary  for  the 
preservation  of  the  grass,  &c.  and 
avers  that  finding  it  necessarv,  &c. 
he  erected  the  gate  :  and  held  good 
on  demurrer.    Ibid. 

23  But  the  want  ofan  averment  of  his 
finding  it  necessary  at  the  time  of 
the  trespass  would  be  bad  on  de«> 
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man^r,  altboni^h  it  ii  helped  by  the 
defendant's  pleading  over,    fbid, 

yni.  Profert. 

%  The  breach  mngt  be  a^  particular 
as  the  eovenant ;  and  where  a  dee4 
|s  pleaded^  the  plaintift*  eannot  re- 
ply new  matter  in  the  deed  but  most 
ket  it  out  upon  oyer.  Stibbs  v. 
Cloifgh.    1  iSYr.  227. 

2  Want  of  profert  only  forniy  aQd 
cannot  be  taken  adi'anlas;e  of  after 
verdict.  SalUbury  t.  iFuliams-  2 
Salic,  ^^97. 

5  Where  H,  is  bound  to  make  a  deed 

)ie   iDuat  fct  it  forth  f  otherwise 

where  to -shew,  deliver,  and  produce 

it  only.    JirmU  y.  JjSream*    2  8alk. 

498. 

^  A  party  who  claims  under  a  deed, 
&c.  in  the  hands  of  a  third  person, 
to  the  possession  of  which  he  has 
no  right,  need  not  make  a  profert  of 
that  deed  in  pleading.  Stone  v. 
Sawlinson.  WiUe^  060,  and  T^Uy 
y.  Foxall^  6i80. 

Therefore  the  indorsee  of  the  admin- 
istrator of  the  payee  of  a  promissory 
note  need  not  make  a  profert  of  the 
letters  of  administration  in  his  de- 
chiration  in  an  action  on  the  note  a- 
gaiost  the  nial^er.    Ibid»  060. 

8  Against  a  popubr  action  the  de- 
fendant eannot  plead  another  action 
in  the  same  term,  but  must  shew 
the  ether  action  to  be  actually  pri- 
or in  time.  Combe  qui  tarn  y.  Pitt. 
1  Jilack.  4*37.    3  Burr.  1423. 

6  Profert  not  necessary  to  be  made 
of  an  assignment  of  a  bail  bond,  nor 
the  witnesses'  names  thereto  neces- 
sary to  be  set  forth  in  the  declara- 
tion.   Leafe  y.  Box,     1  fftls.  121. 

7  ViHute  CUIUS  is  not  traversable,  ex- 
cept when  it  takes  in  matter  of  fact. 
Beats  y.  Simpson.    8  SaUc*  802. 

8  The  court  of  K.  B.  {dissent.  Gross 
J.)  held  that  a  deed!  mav  be  pleaded 
as  lost  by  time  and  acciJentj  without 
profert.  Bead  y.  Broi^cnunu  8 
TermBep.iSi.  Or  destroyed.  Tot- 
ty  V.  JVVsW^.  8  Term  Rep.  103,  n. : 
tiut  if  it  appear  by  the  record  that 


defendant  had  oyer  of  a  copy  ooly  i 
it  is  orror.  MMesm  y.  MciwtnM^ 
8  Tfrm  Bep,  103,  n. 

0  If  profert  be  made,  nothing  bol 
the  production  of  the  deed  wilt  suf^ 
fice.  SmiJ^i  ▼•  Woodw^d.  4  Kasi^^ 
080. 

IQ  Where  in  setting  forth  a  convey- 
ance it  was  stated,  that  a  release 
was  cancelled,  ^'  by  the  seal  of  the 
releasor  being  taken  offand  destroy- 
ed or  lost,"  with  a  profert  of  the  re- 
sidue of  the  deed,  the  court  of  C* 
P.  held  this  to  be  good  pleading. 
BoUon  y.  Carlisle  {Bishop)  6f  aL  2 
H.  Black.  209. 

11  Where  there  is  an  assignment  ol 
all  debts  wjlh  a  power  df  attorney 
to  the  aisi^ee  to  receive  and  eom^ 
nou^d  for  the  same,  and  to  submit 
them  1^  arbitration,  and  the  assign- 
ee on  an  arbitration  has  a  svin  a^ 
warded  to  be  paid  to  him ;  it  is  not 
necessary,  in  an  action  npon  pro- 
mises in  eoqseqoenee  of  the  nonpay- 
ment of  siich  sum,  that  the  assigneo 
m  setting  forth  the  assignment, 
should  make  a  profert  of  the  same 
in  his  declaration.  BanfU  v.  Leigh, 
8  Term  Rep.  071. 

12  No  profert  need  be  made  of  n 
deed  which  is  only  indaeement  ta 
to  the  action.    8  Term  Rep.  571. 

IX.  Replicaiion  S[  Rgainder. 

1  Imprisonment  and  statute  of  limi- 
tations pleaded  to  part  Plaintiff 
ought  to  reply  it  was  onecontinned 
duress.  Coventry  "f.  Jipsleg.  2Salk. 
420. 

2  Debt  on  bond  to  indemnify  plain- 
tift* for  what  beer  he  should  deliver 
to  J.  S.  Plea,  no  delivery  aAer 
makins;  the  bond.  Replication  that 
plaintiff  did  deliver  beer  to  sueh  an 
amount,  without  saying  before  filing 
the  bill,  is  well  enough  on  a  gene- 
ral demurrer.    TImte  y.  Vamghan. 

1  wn^s. 

8  Debt  on  bond ;  plea  per  duress. 
Replication  that  defendant  execu- 
ted the  bond  of  bis  own  free  will 
and  not  for  fear  of  imprisonment, 
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%iiA  eenelu^M  to  the  country,  is 
^od.    TonUin  v.  Burlace.    i  *JFfi7- 
sony  6. 
^    In  debt  upon  a  bond  eonditioned 
to  deliver  ap  certain  ^ods,  if  the 
laiv  should   adjtids^e   them   to    be 
prize ;  if  ifae  defendatit  pleads  that 
the    law  had  not   adjudged  them 
prize,  he  admits  that  he  hath  not 
deKvered  them^  and  therefore  the 
plaintiff'  need  not  allege  that  in  his 
replication.      Oreen  v.  WaUer*     2 
L.  Raym,  891. 
B     To  a  plea  in  abatement,  thoug;h 
the  plaintiff  replies  issuable  matter 
he  may  eonelude  with  an  averment. 
But  to  a  plea  in  bar,  he  must  in 
anch  case  tender  issue.     Dimater  v. 
Hooper.    ±  L,  Raym,  iOi, 
^     In  debt  qpon  a  bond  against  the 
executors  of  an  executrix  of  the  ob- 
ligor,the  defendant  pleaded p^eneair 
mimstravU^  except  goods  to  the  val- 
ue of  lol.     Plaintiff  replies,  and 
prays  judgment  on  the  lol;    and 
says  that  on  suing  forth  the  origin- 
-    al,  defendant  had  goods  of  the  tes* 
tator  to  the  amount  of  (he  residue 
of  debt  on  the  iol.  with  an  averqient, 
and  held  good.     Lockyer^  Esq,  v. 
Coward  and  another^  Axectdars  of 
Framptan^   uddow^    Ejcecptrisff   of 
FramptofL    9  Wils.  B2, 
7     Debt ""  on  bond  to  save  harmless 
from  expences  by  reason  of  naming 
one  to  a  caraey,  or  from  suits  by 
reason  thereof.      Plea  nan  damrdfi» 
eatiijs,      Replieation     assigns     for 
breaeh  that  plaintiff  was  obliged  to 
pay  such  a  huih  by  reason  of  such 
nomination,  but  does  not  say  how  he 
waa  obliged  ;•  and  held  well  enough. 
Simnums*  VicarofI(kndallfV.Langr 
horn.    2  ffil9.  i  i. 
6    In  debt  upon  a  bond  with  a  condi- 
tion, if  the  defendant  pleads  a  col- 
lateral matter  the  plaintiff  need  not 
assign  a  breach  ;  but  in  debt  on  a 
bond  eonditioned  to  perform  an  a- 
ward,  if  the  defendant  pleads  <^  no 
*^  award"  the  plaintiff  must  in  his 
replieation  assign  a  breaeh  ;  if  the 
defendant  however,  even  in  debt  on 
im  award,  pleads  any  other  eollate- 


ral  matter,  the  plaintiff  need  not  as- 
sign a  breach.  Lockey  v.  Darhy, 
1  L.  Baym:  109. 

9  Heplieation  of  nut  tid  record  to  a 
plea  of  recovery  in  K.  B.  concluded 
with  an  averment,  held  good.  Sand- 
ford  y.  Rogers^  Esq.    2  Wils.  113. 

iO  Where  defendant  pleads  matter  of 
excuse  that  admits  a  non-perform- 
ance, plaintiff  need  not  assign  a 
breach  in  his  replication.  Reason 
of  the  difference  in  debt  upon  bond 
to  perform  award.  Mrtdiih  v.  Si- 
leyn.    i  Salk.  iks. 

11  if  to  covenant  for  not  repairing  cer- 
tain premii^eB  demised,  the  defen- 
dant plead  that  the  plaintiff,  before 
the  cause  of  acUon  accrued,  entered 
and  pulled  down  the  premises  and  ex^ 
pelted  him  therefrom;  the  plaintiff 
may  reply  that  he  did  not  expel, 
&c.  Oiooo  et  forma.  Hodgskins  and 
others   v.    ^leenborough.      Willesy 

1:29. 

But  he  cannot  plead  an  expulsion  from 
part  by  the  plaintiffl    Ibid, 

±2  Where  there*  is  an  affirmative  to  a 
negative,  yet  if  the  matter  is  new  it 
needs  not  be  concluded  to  the  eouiiv 
try.    Loder  v.  Loder.    8  Salk.  211. 

13  Ivt  trespass,  assjiult  and  battery,  if 
the  plaintiff  lay  the  assault  one  day, 
and  the  defendant  pleads  a  special 
ipatter  that  justifies  at  another  daV) 
whereby  the  day  becomes  material } 
the  plaintiff  may  reply  an  assault  at 
another  day  :  and  it  is  no  departure, 
although  it  hath  been  otherwise 
held  ;  for  the  day  is  not  material, 
and  the  plaintiff  may  maintain  his 
count.    Jinon.    f^L.  Rayrn.  1010. 

14b  Where  the  defendant  pleads  a 
matter  of  excuse  whieh  admits  a 
Qon-perfonnance,  (except  in  the 
case  of  an  award.)  the  plaintiff  need 
not  assign  a  breach  in  his  replica- 
tion.   meUy  v.  Wright.    fFiUes,±2. 

Miter  where  the  defendant  pleads  a 
performance.    Ibid. 

When  the  plaintiff  replies  that  the  de- 
fendant is  estopped  to  plead  his 
plea,  he  may  demand  judgment 
generally.    Ibid. 

10  Declaration  of  six  connts,  stating 
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us  many  promises^  and  all  on  the 
same  day.  Piea  infra  adatem  g^ne- 
rail  J.  Flaiatiti'  may  reply  as  to 
some  of  the  promises  of  ag;e,  and  as 
to  the  rest  that  they  were  for  neces- 
saries, without  being  a  departure. 
Howard  v.  Jennison.  1  SaUc.  223, 
16  in  an  action  by  bill  if  the  plaintiff 
^ives  the  defendant  an  addition,  and 
lie  pleads  a  misprison  of  addition, 
the  plaintitf  may  reply  that  he  had 
by  reputation  the  addition  mention- 
ed \^  the  .bill.     Bennett  v/  FurcdL 

^7  tfe  injuria  sua  propria  is  a  good 
xeplieation  to  a  justification  by  thi% 
common  law  or  general  statues. 
Chance  y.  \Veidon.  2  SaUc.  628.  1 
Xf.  RtjLym,  700. 

18  tn  eovenant  {or  rent  against  the 
defendant  as  a^^^ignee  of  all  the  les- 
see's interest,  &c.  by  virtue  whereof 
Jba  became  and  still  is  possessed,  &e. 
if  the  defendant  plead  that  all,  &e. 
jdid  not  come  tp  him  by  assignment, 
and  that  he  did  not  become  possess* 
ed,  &e.  it  is  goo^  evidence  to  sup- 
port the  plea  that  the  assignment 
was  by  way  of  mortgage,  with  a 
clause  of  redemption,  and  that  the 
defendant  has  never  t^ken  actual 
possession,  and  this  altliough  the 
mortgage  is  forfeited.  Eaiin  v.  ^ 
ques,    2  Dous,  4dd  to  46  i. 

f9  But  if  the  defendant  plead  an  asr 
sign  men  t  over  before  the  rent 
accrued,  it  will  not  be  a  good  repli- 
cation that  the  assi&:nee  over  never 
^ook  actual  possession,  without  add- 
ing that  the  assignment  over  was 
by  way  of  mortgage.  Walker  v. 
Reeve$^    2  Doug.  46 1,  n.  to  463, 9i. 

Or  that  it  was  collusive  and  fraudu- 
lent.   Ibid. 

20  Nor  is  it  a  good  replication  in  such 
case  that  the  assignee  over  was  a 
feme  covert.  Barnjatherv,  Jordan, 
2  Doug.  4:32. 

21  The  prosecutor  may  reply  to  a  re- 
turn to  a  inandamKs,  The  King  v. 
Lifme  Regis.     1  Doug.  159. 

53  Where  there  is  a  traverse  the 
replication  should  conclude  with 
m  arprment.      Administrator  dis* 


continues  without  aodi.     Baynham 
▼.  Jdatthews.    2^tr,  871. 

23  in  debt  upon  a  bond  conditioned 
for  the  payment  of  all  dues  to  an 
inn  of  court  as  a  barrister,  if  tlie  de- 
fendant pleads  payment,  a  replica- 
tion that  for  a  length  of  time  eaeji 
barrister  has  used  to  pay  an  annu- 
al sum  for  pensions  to  the  treasurer 
of  the  society  for  the  time  being,  and 
that  an  annual  payment  was  in  ar- 
rear  from  the  defendant  at  the  time 
of  the  commencement  of  the  actio  d, 
is  good,  though  it  does  not  shew 
that  such  sum  was  ever  demanded* 
Upon  a  bond  conditioned  for  the 
payment  of  a  sum  in  gro^is,  the  ob- 
ligor is  bound  to  pay  it  though  it  is 
not  demanded.  Sir  Cresweil  Levinx 
Y.jLRandolph.    1  £.  Raym.  59  4w 

24  Keplication  de  injuria  sua  propria 
absque  tali  causa,  is  bad  where  the 
defendant  insists  on  a  right.  Coop* 
er  V.  Monke.  Willes^  51.  And  Cock^ 
erill  V.  Jhrmstrang.  99. 

And  it  is  immaterial  whether  the  de« 
fendant  insists  on  the  right  in  him- 
self, or  whether  he  justifaes  by  com-' 
mand  of  another  claiming  that  right. 
102,  Ibid. 

Qo  it  is  had  whore  the  re^ication  pots 
several  matters  in  issue ;  as  where 
replied  to  a  plea  (to  trespass  lor 
taking  cattle)  that  it  was  seized  io 
fee  of  the  Ipcus  in  quo,  and  that  de- 
fjciidant^  as  bis  servant,  took  the 
cattle  d&mage  feasant,  99.  j$nd 
BeU  V.  WardelL    WiUes^  204. 

^5  To  a  pl^a  de  injuria  sua  prcfprie^ 
absque  tal%  causa  to  a  cognizance  for 
rent,  is  bad.    loo,  n.a. 

When  (in  trespass)  the  defendant  jus-s 
tifies  takins  the  goods  as  a  distress 
for  rent,  me  niaintift'  in  his  repli- 
cation must  either  admit  or  deny  th^ 
rent  in  arrear  ;  replying  de  injt^rin 
sua  propria^  is  improper.    54. 

Where  the  defendant  justifies  (in  treft-  * 
pass  for  taking  the  plaintiff's  goods,, 
and  converting  them,  &c.)  taking, 
them  as  a  distress  for  rent,  the  ta- 
king and  converting  are  considered 
as  the  same  thing  ;  Jind  therefore 
it  is  not  inconsistent  ma  plea  of  jiis -I  * 
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a»  to  the  takine  and  eon* 
vertii^  to  aay  he  took  alt  the  good« 
as  a  distress,  and  afterwards  to  say 
tliat  he  leA  |>art  of  them  in  the 
plaintiflPs  possession.    Ibid.  55, 

96  To  a  plea  of  libmim  teneinenhimr 
the  ptaintiflf  may  reply  that  the 
place  in  question  is  the  soil  and 
freehold  of  the  plaintiff,  and  not  the 
soil  and  freehold  of  the  defendant. 
Lambert  y.  Stroother.     WiiUs^  218. 

When  the  plaintiff  names  the  close  in 
his  declaration  of  trespass,  whether 
the  defendant  can^  plead  Ubtrwii  te- 
nemenium  ?    ^.    Ibid, 

To  the  plea  of  liSerum  tenementumj  the 
plaintiff  may  reply  in  either  of  three 
ways:  1st,  he  may  traverse  the  de- 
fendant's plea,  and  then  it  is  imma- 
teruil  whether  or  not  he  set^  forth 
his  own  title ;  2dl^,  he  may  admit 
the  freehold  to  be  in  the  defendant, 
and  insist  on  a  lease  or  some  other 
title  under  him ;  or  3dly,  that  be- 
Aire  the  defendant  had  any  thins^in 
the  premises,  Ji^  B.  was  seized  in 
i«e,  and  made  a  lease  either  to  the 
plaintiff  ur  to  a  person  under  \Vliom 
he  claims,  which  is  sitbsistins*^  with- 
out confessing  or  denying  the  de- 
fendant's plea.    Ibid. 

37  Defendant,  havin^*  covenanted  to 
transfer  stock  within  three  days  af- 
ter request,  pleads  that  the  request 
was  made  such  a  day,  and  that  he 
transferred  it  tlie  following  day. 
Ptaintiff  may  reply  that'  he  did  not 
transfer  it  on  that  day.  Merrit  r. 
Uane.     l  8tr.  458. 

38  Replication  ill  when  an  immateri- 
al part  of  the  plea  parcel  of  the  is- 
sue ;  and  in  debt  on  a  bond,  plea 
that  the  money  for  which  the  bond 
was  cpvcfi  was  weH  enough,  though 
not  the  very  words  of  the  statute, 
hot  should  set  forth  the  ^ame.  Cole 
horm  V.  Stockdale.    1  Sir.  493. 

30  The  replication  ought  to  conclude 
to  the  country  when  the  plea  con- 
tains matter  of  abatement  if  true. 
HWcins  V.  Brown,    2  Str,  1220; 

30  Replication  non  est  attam*  must 
nnt  conclude  al  pais^  and  plea,  of 
privilege  bad  after  imparlance. 
iar  V.  Forest,    i  Str,  03^ 


3i  In  trespass  the  plaintiff  need  only^ 
faUify  the  defendant's  title.  Cari^ 
V.  Holt.    2  Sir.  1238. 

32  Statute  of  limitations  replied  to  a 
set-off.  Remington  v.  Stevens.  ^ 
Sir.  1271. 

33  Where  the  plaintiff  replies  full  age 
of  the  defendant,  it  is  not  necessary 
to  lay  a*  venue  as  it  is  of  a  release.^ 
Brett  V.  J^Iinter  and  another.  1  Str.  8.^ 

34  If  the  plea  contains  matter  of  ex- 
euse,  it  is  enough  for  the  plaintiff 
in  all  eases  but  that  of  an  award  to 
falsify  the  excuse.      2' he  Mometf 
General  v.  EUistm  and  another,    i 
Str.  101. 

3d  Where  a  replication  denies  the 
whole  substance  of  the  plea,  there 
the  plaiutiff  may  tender  issue,  and 
conclude  to  the  country ;  though, 
indeed,  there  are  exceptions  to  that 
rule,  where  the  replication  is  pro* 
per  either  way ;  biit  where  the 
plaintiff  selects  one  out  of  several 
facts  in  the  plea,  he  may  traverse 
that  one,  and  conclude  with  a  veri- 
$cation.  2  Tenm  Eep.  142,  4 ;  and' 
see  3  Tenn  Eep.  426. 

36  If  defendant  plead  to  debt  on 
bond  tliat  plaintiff  won  money  of 
him  at  cards,  and  that  the  bond 
was  given  for  securing  payment  of 
it;  to  which  the  plaintiff  replies 
that  it  was  given  to  secure  the.pay- 
ment  of  money  justly  due,  and  not 
for  securing  the  payment  of  money 
won ;  the  replication  may  either 
conclude  to  the  country,  or  with  an 
averment.  Hodges  r.  Sandon.  Z 
Term  Rep.  439* 

37  To  a  [)iea  to  scire  facias  agains^ 
bail  that  the  principal  died  bi^fere 
the  i^turn  of  any  ca.  so;,  a  replica* 
tioB  stating  a  particular  ca»  sa.,  and 
that  the  principal  was  alive  at  the 
return  or  that  ca.  sa.,  must  conclude 
with  ati  averment ;  for  the  ca.  sa. 
in  the  replication  is  new  matter  ;^ 
and,i)y  the  rules  of  pleading,  when- 
ever rlew  matter  is  introduced,  the 
other  party  must  have  an  opportu- 
nity of  answering  it.  Henderson  v. 
mthy.    2  Term  Rep.  576. 

as  A  replication  to  a  plea  of  ^^  ni^  tin- 
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aues  accQti^H^  iu  dower,  alleging 
in  a  marriage  in  ScoUandj  may  coo- 
elude  to  the  coantrj  ;  and  in  saeh 
replieatioD  it  is  not  neeessarj  to 
state  that  the  marriage  was  had  at 
an  J  place  in  England,  by  way  of 
Tenue.  Ilderton  ▼•  Ilderton.  2  H, 
Black.  149. 

39  In  replying  to  a  plea  of  infantry, 
the  plaintin  must  shew  eoough  in 
his  replication  to  maintain  every 
part  of  the  declaration.  Trueman 
T.  Hurst.    1  Term  Rep.  40. 

40  It  is  a  common  rale  that  a  replica- 
tion, when  entire,  which  is  bad  as 
lo  part,  is  bad  as  to  the  whole :  (see 
1  Tsrm  Sep.  40,)  but  the  rule  can- 
not apply  to  any  ease  where  the  ob- 
jection is  merely  on  account  of  sur- 
plusage. Therefore  where  the  re- 
plication states  matter  sufficient  for 
the  plaintiff  to  maintain  his  action, 
even  though  it  state  something  af- 
terwards which  is  inaccurate,  the 
whole  is  not  vitiated.  3  Term  Rep. 
374. 

4dL  To  a  quo  toarranto  information  the 
defendant  derived  a  title  in  his  plea 
to  the  office  of  a  burgess  under  a 
custom  for  the  common  council  to 
admit  ad  libitum  any  person  of  the 
age  of  twenty-one  whom  they  chose; 
the  prosecutor,  after  denying  that 
custom,  replied  that  do  person  was 
entitled  to  be  admitted  but  in  right 
of  servitude,  and  that  the  defendant 
had  not  served  a  seven  year's  ap-* 
prenticeship ;  rejoinder  stating  the 
special  circnmstaufces  npon  which 
he  had  served  $  on  a  demurrer  to 
this  rejoinder,  because  it  was  a  de- 
parture from  the  plea,  the  court 
held  the  replication  itself  to  be  bad, 
as  immaterial  to  the  title  in  the 
plea;  and  gave  judgment  for  the 
defendant.  Rex  v.  Knight*  4 
Term  Rep.  419. 

42  Assumpsit  against  three;-  two 
pleaded  a  debt  of  record  by  way  of 
set-off;  the  plaintiff  replied  ntd  tUl 
recmrl^  and  gave  a  day  to  the  two 
defendants,  but  entered  no  sugges- 
tion respecting  the  third ;  held,  on 
demurrer,  that  the  action  being'dk* 


eonlinued,  judgment  must  be  giv^Ti 
against  the  nTaintiff,  even  fliougli 
the  defendant's  |>lea  ^I'ere  bad.  Tip- 
^S^  oLv.  May  ^  oL  i  Bos.  Sf 
rulL4iiU 

43  To  a  replication  of  ml  tiel  recot'd 
and  day  given,  if  the  defendant  de- 
mur, the  plaintiff  need  join  in  dc«- 
ranrrer,  but  if  the  record  is  not  |)ro- 
dttced  may  sign  judgment.  Tipping 
V.  Johnson.    2  Bos.  3[  Full*  302. 

44  Debt  on  b6nd  conditioned  for  J.  S. 
rendering  account  to  the  plaintiffs 
of  all  monies  which  he  shall  re- 
ceive as  their  agent.  Defendant 
pleads  performance  in  the  words  of 
the  condition.  Plaintiffs  reply,  that 
J.  8.  received  divers  sums  of  money 
amounting  to  200of .  belonging  and 
relating  to  the  plaintiffs  business  as 
their  agent^  and  hath  not  rendered 
to  the  plaintiffs  an  account  of  the 
said  ^ool.  or  any  part  thereof. 
This  replication  being  specially  de- 
murred to  for  generallity^  was  held 
sufficient  by  the  cohort  of  C.  P. 
8hum  ^  al.  v.  Farfington.  1  Bos. 
4^  PulLBM. 

40  So  where  to  debt  on  bond,  condi- 
tioned that  one  B.  R.  should  ac- 
count for  and  pay  over  to  the  plain- 
tiffs as  treaisures  of  a  charity,  sueli 
voluntary  contributions  as  he  should 
colleet  for  the  use  of  the  charity, 
the  defendant  pleaded  general  per- 
formance ;  the  plaintiffs  replied^ 
that  B.  R.  had  receivid  divers  suma 
amounting,  to  a  large  Sum,  viz,  loot. 
from  divers  persons,  fir  divers  votun- 
tartf  contributions  for  the  use  of  the 
said  charity,  which  he  had  not  ac- 
counted for  or  paid  over,  &c.  It  wa^ 
held  by  the  court  of  K.  B.  on  spe- 
cial demurrer,  that  the  replication 
wils  sufficiently  certain.  Barton  et 
al.  V.  fVebhet  al.    8  Term  Rep.  4»0. 

46  To  a  plea  of  set-off  of  a  sum  due 
imder  a  recotgnizance,  and  also  of 
another  sum  upon  a  simple  contract, 
it  seems  that  a  replication,  protest- 
ing that  the  plaintiff  did  not  ac- 
knowledge, &c.  and  then  pleading 
that  he  was  not  indebted  in  manner 
and  form  anr  the' defendant  had  in' 
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pleading  alleged,  and  eoDQltiding  t6 
the  eoufltry^  i«  bad  ;  inasmuch  ai4  it 
refers  iiiaUer  of  record  to  the  re- 
eogaizanee  of  a  jnry.  .  But  as  it 
vas  a  shUm  plea,  the.plaintitf  had 
ka?e  to  amend  without  {iajnient  6t 
eosts.    8olomon$  v.  Lyon,     l  Bt^^ 

^  Plaintiff  declared  against  defend* 
aat  as  aeeeptor  of  a  bill  of  ex- 
ekaage,  paj^able  td  .eertaid  persons 
using  the  firm  of  Messrs.  JvBrairf 
Watson^  and  Co. ;  defendant  plead- 
ed  that  the  said  Messrs.  MBrair^ 
Wakan^  and  Co.  had  accepted  sat- 
isfaetion ;  plaintiff  replied  that  the 
said  person^  so.  as  aforesaid  using 
the  firm  of  Me^rs.  M'Brair  and 
Co.  (leaving  ont  the  njime  of  M^ot- 
son)  did  not  accept  satisfaction,  arid 
eonelttded  to  the  country.  SembUy 
that  this  rarianee  eotild  only  be  ta- 
ken advantage  of  on  special  denlur- 
»er.  BdL  ▼•  Da  Costa,  2  Bos.  ^ 
JUL  Mi. 

^  A  replication  to  a  plea  of  tendei^j 
stating  an  original  writ  sued  out 
aod  retomed  before  the  tender,  but 
not  proceeded  upon,  and  then  a  jUb- 
eodd  original  writ  sued .  out  after 
the  tender,  and  proceeded  upon,  but 
Boeonneeted  with  the  first  writ.  Is 
ad  answer  to  the  plea. .  Strattan,  v. 
Smfignac.    8  Bos.  i^  Pall.  380. 

49  Ib  C.  P.  a  replication  taking  issue 
sn  a  plea  of  payment  to  debt  on  an 
■nnoity  bond  must  be  signed  by  a 
ierjeant.  Ellis  v.  Oovey.  1  Bos. 
4r  PulL  46d. 

^  Where  the  nled  li  siaied  by  a  Ser- 
jeant, the  replication  should  be  sign- 
ed also  ;  though  to  this  rule  a  simi- 
liter is  an  exception ;  for  nb  judg- 
ment is  required  in  merely  joining 
.  is^ue.     1  Bos.  ^  Pull.  469. 

(i  A  demurrer  must  be  signed  by  a 
aeijeant.  Douglas  r.  ChUd.  2  Bos. 
^  PulL  835,  n. 

^  So  mnsi  a  joinder  in  demurrer ;  for 
&  Serjeant  ought  to  be  met  by  a  Ser- 
jeant. Brocicer  v.  Sinipson.  2  Bos. 
^  Pull.  335.  Douglas  V.  Child. 
ihid.  n. 

93  To  a  deelaraii(^n  in  assumpsit,  con^ 
YOU  tiu  10 


tuning  several  distinct  ean!(e^.  of 
action  in  several  counts,  the  defifen- 
daiit  pleads  the  statute  of  lioiitations 
in  bar  of  the  action.  RepliciitioM 
that  the  promise  in  the  first  count 
is  within  an  exception  in  the  statitte, 
add  held  good.    2  Mds^.  81. 

ii  A  fraudulent  concealment  by  (he 
defendant;  that  a  cause  of  actio  A 
has  accrued  to  the  plaintiff,  is  a 
good  replication  to  a  plea  of  the 
statute  of  limitations.  Ptrst  Mass. 
Turnpike  V.  Field  etaL     8  Mass. 

.  ^1- 

05  In  debt  on  iL  replevin  bond,  the  de- 
fendants pleaded  perfoi'mance  g^en- 
ttMy ;  the  plaintiff  replied,  that 
he  had  judgment  for  a  return,  and 
that  no  return  had  been  made ;  the 
defendants  rejoined,  that  the  plain- 
iiff  in  replevin  reviewed  the  action, 
that  the  present  plaintiff  had  iudg- 
tnent  and  ^iecution,  on  which  the 
chattel  replevied  ^as  seized  and 
lold.  Thil  rejoinder  was  adjudged 
bad,  as  being  a  departure  from  the 
plea  in  bar.  Lamed  v.  Bruce  et  al., 
eJIfos^.  07. 

06  In  an  action  lipon  a  bond  to  savo 
harmless  the  obligee  6n  account  of 
his  having  given  a  receipt  on  be- 
half of  the  obligors,  the  defendanti 
pleaded    noh    damnijicatus ;    the 

Elaintiff  replied  t^  attachment  oi^ 
is  property  in  the  hands  of  hig 
tf ustees,  and  a  paynlent  by  them  of 
a  sum  of  money  in  discharge  of  the , 
said  suii^  the  d^feod^tits  traverse 
the  piayment  before  the  commence- 
ment of  the  action  against  them ;  it 
was  held  that  the  replication  yisA 
iiot  double,  and  that  the  rejoinder 
was  bad.  Otis  v.  Blake  et  al.  6 
Mass.  386. 

07  Where  the  plaintiff  in  his  repliea- 
tion  traversed  the  only  allegation 
in  the  defendant's  bar,  and  tender? 
ed  an  issue ;  and  in  place  of  join- 
ing the  issue  tendered,  the  defend- 
ant demurred,  the  plaintiff  had 
judgment,  the  conrt  observing  that 
if  the  allegation  was  immaterial, 
the  demurrer  could  not  prevail : 
and  if  material,  the  issue  tendereti 
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ouf;}kt  to  Imve  beeo  joined-    Dyer 
etal.y,  Stevens.    6  Jua$s.  389. 

flJB  If  to  a  M'rit  of  ^r^  sur  disseizin 
the  tenant  plead  a  deed  from  the  de- 
fendant, or  his  ancestors  conveying 
the  laud  demanded  to  a  stcan^^er, 
made  after  the  disseizin  eommitted ; 
in  bar,  the  demandant  may  reply 
that  nothing  passed  by  such  deed^ 
M'hich  may  be  traversed,, and  upon 
issue  joined  and  found  for  the  de- 
mandant he  shall  have.  j'u<h;ment. 
Wolcot  et  at.  v.  ICfli«^Iit  ei  al,  6 
'  Mm,  418. 

&i  To  a  writ  of  entry  sur  disseizin  iit 
"which  the  demandants  counted  on 
the  seizin  of  their  father,  and  on  an 
abatement  on  hiii  death  by.  a  st  ran- 
i;er;  the  tenant  pleads  a  releajse 
from  the  demandants  to  him,  pend- 
ing the  suit,  of  all  their  right :  The 
demandants  reply, that  (hey  had  bar- 
gained and  sold  (he  demanded  pre- 
mises to  one  fV,  D.  and  his  heirs,  they 
and  the  said  ^.D.believingthatthey 
had  good  right  to  convey  the  same, 
and  that  this  action  is  sued  for  his 
use  and  benefit;  of  all  which  they 
allege,  the  tenant  to  be  welt  knowing 

.  before  the  execution  of  the  release 
to  him.  Upon  demurrer  the  repli- 
cation was  held  bad.  Everend^  et 
al.  v.  Beaumont  et  aL    7  Mass.  76. 

60  To  an  information  for  an  intru- 
sion into  the  lands  of  (he  commiin- 

.  wealthy  the  defendants  pleaded  a 
former  judgment*  of  this  court  in 
their  f^Fouc^  on  a«.  information  in 
behalf  of'  the  commonwealth  a- 
eainst  them,  concerning  the  same 
lands,  rendered  on  a^report  of  refe- 
rees, which  report  c<^ntained' a  sti- 
pulation that  the  defendants  should 
within  six  months  execute  a  release 
to  the  commonwealth  of  certain 
other  lands ;  and  that  the  ju(l<*ment 
was  entered  agreeable  to  the  re- 
port:   Replication,    that    the    six 

'  months  are  elapsed,  and  that  the 
defendants  did  not  within  the  six 
months  execote  the  release  $  and 
held  good.  CommonweaUh  v,  Pe^ 
jepscut  Proprietors,    7  J^Jbss.  399. 

ii  To  a  plea  of  mn  assumprit  infra 


sex  amoSf  the  plaintiff  replies,  thai 
when  the  cause  of  action  accrued, 
the  defendant  was  out  of  the  state, 
and  did  not  return  until  within  six 
years  before  (he  commencement  of 
the  action,  and  that  he  leftn^  proper- 
ty, &c.  The  d6fbnd&nt  rejoins  that 
he  never  was  an  inhabitant  of  ^r 
resident  wi(hin.the  state,  but  in  tha 
state  of.'Connecticnt^  where  the  pro- 
mise was  made,  until  he  came  into 
the  state  as  alleged  in  the  plaiu- 
tift*^s  replication.  Upon  demurrer 
to  the  rejoinder  the  plaintiff  had 
judgment.  Dwight  Adnu  v.  Clat^. 
7  Mass.  3t5. 

6:2  In  debt  on  judgment,  (he  defendant 
pleads  his  discharge  und^r  a  com- 
mission- of  bankrnptey.;  the  plaiu- 
tiif  flics  that  the  defendant  after- 
WHiua,  waived  that  advantage,  and 
promise  tio  pay  the  amount  of  the 
judgment,  bsiie  was  tafifen  on  the 
promise,  which  being  found  f6r  the 
plaintiff,  he  had  judgment  for  his 
debt.  Maxim  v.  Morse.  8  JUass^ 
427. 

63  The  declaration  stated  that  the 
defendant  did  not  take.eare  to  fill, 
stop  up,  nr  cover  a  certain  vault  or 
hole,  dug  by  him  in  (he  street,  nor 
ta  pl&ce  a  ftnce  to  prevent,  <kc 
whereby,  &c.  The  dehndant  plea- 
ded that  he  did  place,  &e.  The 
replication  was  in  the  w^rds  of  the 
declaration,  and '  concluded  with  a 
verification^  and  if  was  held  to  be 
bad,  and  that  the  plaintiff  ought  te 
have  (altcn  issue  oii  the  plea.  Bin* 
don  V.  Robinson.    1  Johns.  Ren,  siCL 

61  ,To  a  plea  of  dtschai^,  under  (he 
insolvent  act,  the  plaintiff  replied, 
setting  forth  all  the  causes  for 
which  the  dilschai^  is  made  void 
by  (he  act.  On  demurrer,  the  re- 
plication Mas  held  to  be  bad.  This 
plaintiff  must  specify  (he  particular 
cause  or  f^aud  on  which  hie  means 
to  rely  to  avoid  Uie  disehargfe.  fib*.* 
rice  v.  Heermance.   2  Johm.  ^Rep.  9ir. 

65  /?.  brought  an  action  of  trespass 
against  C.  for  an  injury  done  to  tM^ 
horsed,  in  consequence  of  w  hicb  one 
died;  and  the  trespass  oo  oq^  qI 
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(faem  wsi  on  one  day,  and  on  the 
4i(lier  at  another  day,  and  the  i^ourt, 
•on  motion,  ordered  the  plaintitf  to 
elect  for  whieh  trespass  he  would 
proeeedy  and  he  elected  to  proceed 
ibr  the  trespass  on  the  horse  which 
siir>  ivedy  and  the  jary  found  a  ver- 
dict accordingly,  llie  executors  of 
-B,  aAerwar^Sy  brought  an  action 
for  the  trespass  on  the  horse  that 
died*  The  defendant  pleaded  a 
former  recovery  for  the  same  tres- 
pass; the  plaiotifT' replied,  settins; 
fflrth  the  above  facts,  by  way  of 
frotestando  ;  and  on  demurrer  it  was 
held,  that  the  replication  was  bad, 
in  stating  the  facts  by  way  of  pro* 
testando^  and  for  not  traversing  the 
former  recovery  for  the  same  mat- 
ter. Ejcecutors  qf  Bradi  v.  Croi^. 
2  Jokns,  Rep,  227. 

%%  Where  the  replication  denies  the 
sQhstanee  of  the  plea,  it  may  con- 
clude to  the  country.  Snuder  and 
others  v.  Croy,    2  Johns,  Rep,  4>'28. 

<7  Where  the  issue  to  be  taken  on  a 
rejoinder,  must  be  substantially  the 
time  as  on  the  plea,  the  replication 
may  conclnde  to  the  country.  Fatch- 
er  V.  Sprofpa,    2  Johns,  Rep,  462. 

^  Te  a  plea  of  a  discharge  under 
the  insolvent  act,  the  plaint ilf  repli- 
ed, that  the  defendant  had  proenred 
a  creditor  to  sign  his  petition  and 
to  make  affidavit  lor  a  larger  sura 
than  was  really  due  to  Itim ;  and 
that  he  had  concealed  a  debt  due  to 
Km,  which  he  did  not  insert  in  his 
inventory;  and  also  that  he  had 
been  gnilty  of  perjury.  On  ade- 
laarrer,  the  replication  was  held 
bad,  as  containing  three  diintinet 
and  independant  grounds  for  a- 
voidiog  the  dischaiw,  which  wduld 
Jtquire  several  auif  distinct  points 
to  be  pat  in  issue.  Cooper  v.  Ser* 
nance.    3  Johns,  Rep.  3 15, 

M  In  an  action  of  debt,  on  arbitration 
bond,  the  defendant  pleaded  no  a- 
ward:  the  plaintilT  replied,  setting 
forth  the  award,  and  the  defendant 
rcjoiaed  that  the  award  was  not^- 
fux/.  See,  On  demurrer,  it  was  held 
that^be  rejoinder  was  a  departure 


from  the  plea,  and  therefore  hit. 
Barlow  v.  Todd,    8  Johns,  Rep.  367. 

7o  If  the  defendant  in  an  action  of 

*  trespass  ^^uare  clausum  fregit^  pleads 
liberum  tenementum^  the  plaintiff 
cannot  reply  de  irguria  sua  pro* 
pna,  but  must  traverse  the  title; 
hut  if  the  defence  is  set  up  by  way 
of  excu!«e,  and  not  in  jostiiicationy 
then  the  plaintiff  may  reply  de  in" 
juria  sua  propria,  Hyatt  v.  Ifooc/. 
4>  ^0^.  hep.  150. 

?i  In  an  action  of  trespass,  where  the 
^defendant,  pleads  or  insists  on  a 
right,  a  general  replication  de  inju- 
Tia  propria  absque  tati  causae  ii 
'had,  though  *after  a  verdict,  it  will 
he  held  good.  Jjytk  ▼.  Lee  «§*  Rug" 
gles.    6  Johns,  Rep,  112. 

72  To  a  plea  of  the  statute  of  usitry 
the  plaintiff  may  reply  directly, 
that  it  was  not  corrupny  agreed,  in 
manner  and  form,  &e.  without  a 
traverse,  and  conclude  to  the  conn- 
try.  Watemum  v*  HaiAins,  7 
Jdhns,  Rep.  283. 

'73  In  an  action  of  dedl  on  an  arbitral 
tion  bond,  the  defendant  pleaded  no 

,  award ;  and  the  plaintiff  replied 
-thai  the  defendant  revoked  the  suh- 
mission,  &e.  but  did  not  -state  that 
the  revocatian  was  under  seaf,  the 
replication  waslield  'bad.  Van  Jin* 
twerp  V.  Stewart.   8  Johns,  Rep,  1 2^. 

'74  A  general  replication  'to  a  speciid 
'plea  need  not  be  signed  by  counsel. 
Fumpelly  v.  Crosby,     8  Johns,  Rep* 


«S22. 


X.  TUle, 


1  f  n  an  action  on  an  agreement  to 
deliver  possession  of  certain  pre- 
mises, subject  to  the  forfeiture  of  a 
stipulated  sum  on  failure  by  either 
party,* the  person  who  was  to  deliv- 
er possession  earniot  support  an  ac- 
tion for  the  forfeiture,  although  he 
aver  that  he  was  ready  and  willing 
to  deliver  the  possession,  &c.  with- 
out shewing  in  his  declaration  a 
possessory  title  in  himself.  Luxten 
V.  Robinson,    2  Doug,  620. 

2  Where  it  is  necessary  to  shew  « 


r« 
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tille,  the  cooiiiraeeiiienit  of  all  par- 
iicular  estatet  must  be  stated.  In 
an  avowry  for  rent,  it  is  beeessaiy 
io  shew  a  title.  '  Silly  v,  Jkilly.  1 
L.  Raym.  331.    SaUc.  562. 

^  Estates  in  kp  simple  may  be  g«ii- 
erally  alleged,  bift  the  eommenee* 
inent  of  estates  tail  and  other  par- 
i](;Ular  estates  must  be  alleged  ii| 

.  p]e^<i(ing.  John9  ▼  tyhitley  arid  art' 
vihep    3  tfil^  65. 

^  ^  Where  the  aetion  is  grounded  on 
'  the  possession,  the  pli^nliS'  qeed^ 
not  shew  a  title.    Bird'r.  Stroud. 
3  Salk.  12. 

p  Where  nil  hahuU  in  tenementi^  ia 
the  issae,  the  title  n^eds  not  be  set 
forth/  JV*i/  JudfuU  in  tenemntis. 
•Marcher  v.  Harrisi.    3  8alk,  211. 

^  In  an  aetion  for  obstructine  a  way, 
if  it  appears  upon  the  dcelaration 
that  the  defendant  is  possessed  of 
the  land  over  whieh  (he  way  is 
elaimed  the  plaiptiflf  ought  to  set 
forth  his  title  to  the  ^ay ;  but  no 
objeetion  can  be  takiui  at  tbe  trial 
because  (le  does  not  do  so.  Jb;ies 
y.  Hammcmdi    S  X.  Ray}n»7Bi\ 

7  A  veriBcation  is  the  proper  con-; 
elusion  of  the  replicaHon  to  a  plea 
to  a  scire  facias  against  bail,  ^'  that 
the  principal  died  before  the  return 
of  an^  ca.  5a«"  when  the  replieatioti 
mentions  a  particular  ca,  sa.  and 
alleges  that  he  was  alive  at  the  re- 
turn thereof.  Chandler  v.  Roberts, 
1  Doug.  58  to  61. 

A  verification  is  the  necessary  conclu- 
sion whenever  new  iiiatter  is  intro- 
duced.    1  Dou^.  60. 
9    It  is  a  bad  conclusion  (if  specially 
demurred  to)  to  a  plea  of  the  statnie 
of  d3  H.  fi,  e.  9.     Boyce  v.  Whita- 
her.     1  Doug.  9^  to  97. 
9    Plea  alleging  that  d.  having  been 
lawfully  possessed.  &c.  as  tenant  ai 
will  to  JBt  is  fi  sufficient  averment 
that  d,  was  tenant  at  will  to  A 
Eatm  y.  Soutliby:    JFilles^  131. 
Pleading  that  corn  which  had  been 
cut  was  left  on  the  ground  until  it 
was  fit  in  a  course  or  husbandry  to 
be  carried,  is  sufficient,  without  say- 
bow  lopg  it  remained  there,  the 


reaaonablenesf  of  tlie  time  being 
fact  for  the  jury,  and  not  a  questio 
of  law  for  the  aourt.    Ilnd. 

10  So  when  a  party  justifies  under 
custom  for  all  the  inhabitants  of 
town  to  go  over  to  a  fslose  at  a 
reasonable  tisnes  of  the  year,  aei 
sonable  time  is  partly  a  question  < 
law  and  partly  of  faf^t*  Bell  v«  PFen 
dell.    WUUs.  206. 

11  If  the  plaintiff  fails  in  his  title,  ii 
cannot  take  advantage  of  want  c 
title  in  the  crown  or  of  a  strau^r 
title.  The  record  of  the  inquisitio 
is  oply  before  the  ^ourt  with  respe< 
to  (he  plaintift*,  but  not  in  respect  t 
other  persons  and  parties.  TA 
Oilmen  y.  JKIasoR.    2  aidk.  447. 

12  Where  th^  plaintiff  declares  opoi 
a  possession  only,  and  the  defend 
^nt  pleads  libexum  tenmentum  $  tlu 
plaintiff  must  shew  the  title  in  tb 
replication,  and  must  not  barely  re 
ly  on  traveling  the  ^fendatit^s  ti 
tie.     Vernon  v.  Gogdrieh.    1  iStr.  5 

43  When  a  plaintiff  in  posaeanioi 
brings  an  action  on  the  case  againfli 
a  wrong-doer^  it  is  sufficient  to  de 
plare  generally,  withoot  disclosio( 
any  title;  but  when  a  defendaoi 
justifies  under  a  right,  it  most  b« 
set  out  formally  in  (he  plea.  €him 
stead  v.  Marlowe.    4>  Term  Rep*  718. 

14  An  averment  in  a  declaration  ol 
statute  11 6.  2,  c  199  a*  8,  to  reear 
e^  double  the  value  of  goods  remove 
ed  in  order  to  prevent  a  distreii! 
that  571.  was  due  for  rent  before  the 
goods  were  removed,  need  not  be 
precisely  proved  as  laid  with  re 
spect  to  tbe  sum.  Qwinnet  v.  Thil 
foos.    3  Term  Bep.  643. 

15  The  rule  is^  that  if  a  plaintiff  A 
ledge  any  thing  which  rorms  a  ctm^ 
stituent  fori  of  his  tUle^  lie  mnit  mi 
it  out  correctly ;  but  here  it  was  tn^ 
material  to  state  what  the  rent  wsi 
and  therefore  it  need  not  be  prorel 
3  Term  Beg.  645.  J 

16  But  with  respect  to  actions  on  cm 
tracts^  there  tne  whole  of  the  eoBj 
tract  mnst  be  proved  which  isfq 
but.    3  Term  Bep.  646. 

17  'I'lie  $ame  of  records*    Ibid. 
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a  The  fKttiiiiiig  to  fttAte  the  eonaid' 
eralioo  of  a  bargain  and  sale,  ean- 
not  be  taken  advantage  of  on  a  gen- 
«fal  demurrer.    2  H,  Black.  2%i. 

i9  In  trespass  for  (aking  and  driving 
tbe  plaintiff's  cattle,  to  which  there 
was  a  jastification,  that  the  defen- 
dant was  lawfully  possessed  of  a  eer* 
tain  elose,  aiid  that  he  took  the  eat- 
iJe  there  damage  feasant ;  the  plain-  7 
lifTmay  specially  replj  title  in  an- 
ptlier,  bj  whose  eommand  he  enter- 
ed, &e.  and  it  does  not  vitiate  the 
replication  that  it  nnnecessarily 
proceeded  farther  to  give  colour  to 
the  defendant.  Taylor  v.  Eastwood' 
1  East^  2ii. 

SO  Plea  of  non-tenure  not  taken  away 
hy  the  statute  of  February  affy  1706. 
i  Miss.  134. 


8 


XI.  IVttverse. 

i  l^ht  against  executof  af  J.  6.  ^ 
piea^  that  jr.  8.  died  intestate  and 
he  is  administrator*  tie  need  not 
traverse  that  he  intermeddled  be- 
fore admiuistratiqn  granted.  Pow^ 
ers  V.  Coat.  1  Stuk.  2^.  1  L. 
Maym.  68. 

S  Matter  of  law  when  conuected  with 
fact  is  traversable.  The  Qrocer^s 
Csmpany  v.  The  ArMrishep  of  Can' 
temtry.    2  Black.  776. 

f  Where  traverse  goes  to  the  matter^ 
all  before  is  inducement,  ^and  waivr 


dav  and  year  albresaid,  acknow- 
ledged himself  to  be  boumi  to  T. 
JV*.  is  equivalent  to  a  direct  aver« 
ment  that  the  bond  was  delivered 
pn  that  day.  In  a  plea  that  it  was 
first  delivered  on  a  subsequent  day 
et  turn  antea,  is  not  a  sufiBicient  tra- 
verse. PuUein  v.  Benson,  l  L. 
Saym.  849.    8aUc.  688. 

If  the  defendant  pleads  a  recaption 
upon  fresh  pursuit  to  an  action  of 
escape,  the  plaintiff  may  take  a 
traverse  that  he  did  not  retake  and 
^oes  not  still  detain  him.  MerUon 
y.  Brigss.    1  L.  Raym.  89. 

In  trespass  and  in  avowry,  if  a 
freehold  is  pleaded,  it  Qiust  be  tra- 
versed. Badbome  v.  Ehmadale*  8 
8alk.  894. 

Where  a  matter  is  confessed  and 
avoided  it  need  not  be  traversed. 
Jinon.  8  Salk.  358. 
10  Action  against  ei^ecutor;  plea  that 
he  is  administrator,  need  not  tra« 
vers^  that  he  intermeddled  before 
administration  granted;  plea  that 
\kt  is  an  executor,  must  traverse  tha 

dying  intestate.    Pooler  v.  Cooke., 

i  SkUk.  21(7. 
^1    In  ijissttmpsU  the  defendant  may 

J»lead  a  gift  and  acceptance  in  sati> 
sfaetion  of  the  promises.  Under 
such  a  plea  the  plaintiff  mny  pro- 
test against  the  gift  and  traverse 
the  moceptance.  Xioung  v.  Sudd. 
1  L.  Baym.  6Q.    2  8alk.  627. 


9 


ed ;  otherwise  where  to  time  only.  ±2  There  must  be  a  colourable  title 

Green  v.  Ooddard.    2  SaOc.  641.  set  forth  in  an  inducement  to  a  tra^ 

In  debt  upon  a  bail  bond  if  the  de-  verse*    Anon.    8  8alk.  897. 

fendant  in  his  plea  states  an  arrest  18  In  an  action  for  a  pound  breach 


upon  n  different  writ  from  that  up- 
on which  the  bond  was  given,  and 
the  plaintiff  in  his  replication  sets 
out  that  writ,  he  should  uot  tra- 
verse the  arrest  hy  the  other  |  but 
the  traverse  will  not  make  his  re- 
plication bad.  Jinan,  i  L.  Baym. 
963. 

i  Absque  hoe  that  he  ousted  him  de 
prcsmissisy  goes  to  every  part. 
ffhite  V.  Bminam.    2  Salk.  629. 

6  An  allegation  that  J.  8.  on  the 
^th  Mhvember^  by  his  writing  ob- 


the  plaintiff  need  not  shew  his  right 
to  distrain.  Where  a  defendant 
justifies  a  tort  under  a  licence  from 
the  plaintiff,  the  plaintiff,  cannot 
take  the  general  traverse;  bat  it 
eaUnot  be  objected  to  after  verdict. 
If  a  distress  is  taken  without  cause, 
tlie  owner  may  rescue  it  before  it 
is  impounded ;  but  if  it  is  once  im- 
pounded he  cannot  justify  a  breach 
of  the  pound  to  take  it  out.  CotS' 
worth  V.  Betison.  1  L.  Sayin.  104. 
Salk.  247. 


ligatury,  the  di^^e  whereof  13  the  14  If  a  man  in  justifying  a  trespass 
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Mrith  eatde  states  that  Jl  8.  was,  on  and  not  the  heinc  pleaiaTile  in  (be 

i;ut;h  a  daj,  rightfully  and  lawfully  lord's  court.     Idle  y.  Laury.     8 

seized  in  fee  of  the  manor  ot^.  and  Salk.  £i.    1  8alk,  06. 

granted  a  copyhold  tenement  to  hi m,  22   Traverse  is  necessary  where  de- 

nnd  that  by  custom  all  the  copy-  fendant  justifies  at  another  plaeft 

holders  ate  entitled  to  common  on  than  is    laid    in  the    declaration, 

the  locus  in  quo;  a  traverse  that  J.  Benjamin  ▼.  Uowell*    1  Wils.  81. 

J3.  was  rightfuRy  and  lawfolfy  seix-  28  Traverse  of  his  name  is  repognant 

ed  in  fee  on  the  day  mentioned  in  aAerwards  pleading  that  he   was 

4  he  statementyis  bad.    No  objection  baptised  by  such  a  n^me.    ^non.  8 

can  be  taken  upon  demurrer  to  any  Salk.  288. 

inaccuracy  in  the  recital  at  the  be*  2%  When  a  traverse  makes  issne  toe 

pnning  of  a  declaration.    HellioU  strait^  it  is  immaleriaL     Prqger  v« 

V.  Selbu.    2  L.  Raipn.  002.  Arthur.    8  Salk.  26. 

15  A  plea  by  lessee  that  the  lessor  25  Though  in  general  a  traverse 
made  a  ^coveyance  in  fee  before  the  ought  to  oondude  with  a  verifica- 
Jease,  with  a  traverse  that  he  was  tion,  yet  when  it  denies  the  whole 
afterwards  seized  in  fee,  is  a  spe-  substance  of  the  plea,  the  proper 
cial  nU  hahuU  tenementis.  Where  conclusion  is  to  the  country.  Boyce 
ike  lease  is  by  indenture,  the  lessee'  v.  Whitaker.  i  Doug.  Qd^n.  »&,  n. 
is  estopped  from  so  pleading  even  26  A  traverse  is  good,  because  pursu* 
in  covenant  by  an  assignee  of  the  ant  to  the  plea,  though  part  of  H 
iessor.  It  is  aUo  ill  for  the  gen*  nonsense.  Mwdigate  v.  Sdwyn.  3 
erality  of  the  traverse;   as  it  ties  SM.S58. 

plaintiflf  up  to  prove  an  estate  in  fee,  Sff  Ji.  and  B.  "dimiseruni  importa  a 

u'hen  any  other  would  do.    As  a  j<>i"t  covenant  as  to  the   interest 

nlea  of  nt/ Ao^uif ,  &c.  it  may  be  ta-  •granted,   but  several  as  to  suhse- 

Icen  advantage  of  on  a  general  de-  -quent  acts.    Where  plaintiff  assigns 

murrer.    Palmer  y.  Ekihs.      2  Slr^  several   breaches,    defendant   tnaj 

BIT.  traverse  severally.  CoUmanVitShtr' 

16  Where  the  first  traverse  is  imma-  nnn.    l  SaXk.  137. 

terial  there  may  be  a  traverse  npon  2»  In  case  of  bail  bond  the  arrest  of 

it.    King  qui  tain  r.UoUsn.    i  £Ur.  the    principal  is  not  traversable* 

4  ir.  Watkins  v.  Parry,    i  Sir.  44*. 

i7  The  authority  of  a  bailiflT  to  dis-  iM  In  qumreimpedit  the  plaintiff  hav^ 

train  i^  traversable  in  trespass,  not  ing  stated  his  tit4e  in  the  declara* 

in  replevin.    Harrison  ▼.  Britton,  .    Uon,  the  defendant  pleads  his  owa 

1  7^.  Raym.  233.  title  in  bar,  in  deducing  which  se» 

18  Whatever  is  materially  alleged  and  veral  incidental  points  are  al^o  sta- 

not  traversed  is  admitted,    ^ichol-  ted:   the  plaintiff  in  the  repliea- 

sjn  v.  Simpson.    1  Sir.  297.  tion    sets    forth  essential   matter, 

10  Defendant  in  trespass  justifies  an-  which  wonM  fully  avoid  the  defen- 
der a  prescriptive  right  to  a  duty  dant^s  title,  but  does  it  by  way  of 
called  tcnsary,  and  to  the  like  right  •  inducement  to  a  traverse  of  one  of 
to  distrain  for  it.  Plaintiff  traver*  those  incidental  points,  with  which 
ses  the  right  to  the  duty  without  traverse  the  replication  eoneludes  % 
traversin:;  the  risrht  to  distrain,  and  the  defendant  in  the  rejoinder  takes 
held  good.  Griffith  v.  WiUiams,  1  no  notiee  of  the  traverse  in  the  re* 
H^ils,  338.  plication,  but  fnir^rses  the  matter  cf 

20   Upon  pleading  a  seizin  generally,  tRf/tfcemcRf,  which  precedes  it.   This 

traverse  may  be  taken  that  he  is  rejoinder  is  good,  and   may  well 

fiole  seized.     OUhert  v.  Parker.     2  pass  by  the  traverse  in  the  repliea- 

Salk.  630.,  •    tion^  that  traverse  being  an  imm«^ 

51  Ic  i^  the  tenure  that  is  traversable^ 
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Hiral^  Sc  oL  ▼.  London 
{Bishop)  Sf  al.     H.  Black.  876. 
39    To  trespass  for    fishine  in  the 
plaintiff's    fishery,    the  defendant 
pleaded  that  the  place  is  an  arn^  of 
the  sea  in  which  every  subject  has 
a  right  to  fish-  $    the  plaintiff  in  his 
repjieatioa    claimed  an   exclusive 
right  by  prescription,  traversing  the 
general  right  f  it  was  held  by  the 
court  of  K.  B.  that  the  defieudant 
ought  to  take  issue  on  the  traverse, 
and  Dot  to  traverse  the  prescriptive 
right  claimed  by  the  plaintiff ;    fur 
that  the  first  traverse  was  a  materi- 
al one,  and  would  put  in  issue  the 
true  question  in  dispute  between  the 
parties.  Orford  Corporation  v.  Rich' 
ordson.    -k  Term  Bepi  437. 
31   But  oa  error  in   the  exchequer 
chaflnber,  it  was  determined  that  (he 
plaintiff's   traverse  of  the  general 
right  was  hadi:  and  that  the  deien- 
daut  therefore  might  well  pass  by 
kin  the  rejoinder,  and' traverse  the 
prescriptive   right  of  the  plaintiff 
stated  in  the  replication.    Richard^ 
soa   V.  Orford  Corporation.     2  H. 
ELaek.  182. 
as  If  to  trespass  in  the  common  call- 
ed A.  the  defendant  plead  that  Ji. 
and  A  commons  lie  open  to  each 
other,  and  then  prescribe  fur  a  right 
in  both  commons,  the  plaintiff  must 
traverse     the    whoU    prescription. 
Mirewood  v.  Wood.     ^  Term  Rep. 
±67. 
^  For  all  prescriptions  are  entire, 
and,  when  pleaded,  the  adverse  par- 
ty cannot  deny  a  pari  only,  but  must 
denv  the  whole.    Ihid. 
34  Plea  (to  trespass)  that  an  ancient 
messuage  and  iZ  acres  of  land  were 
immemorially  parcel,  and  a  custonv- 
ary  tenement,  of  the  manor  of  w9. ; 
and  that  there  is  a  custom  in  the 
manor  ^*  that  from  the  time  where- 
of, &e.  the  customary  tenant  of  the 
said  eustomarv  tenement  for  all  the 
time  aforesaid  has  had  ri8*ht  of  com- 
mon, &c.*^     A  replication  traver^ 
dn^  the  cnfttom  does  not  admit  the 
aniUpAljfofthe  messuage;   but  the 
Ulaiotiff  may  prove  that  it  was  buiU 


within  20  years,  and  not  upon  tho^ 
scite  of  an  ancient  house.  Dunstam 
V.  Tresider.  d  Urm  Rep.  2, 
M  To  debt  ou  bond  dated  20th  July^ 
conditioned  for  repayment  of  th^ 
principal  with  interest  at  6  per  cent, 
from  24th  Juue  preceding,  defen- 
dant pleaded  that  there  was  a  cor- 
rupt  agreement  between  plaintiff 
and  defendant  that  the  former 
Should  lend  the  principal  sum  oa 
20th  July,  to  be  repaid  with  inter- 
est from  2Hh  June  preceding,  which 
exceeds  legal  interest,  and  that  the 
bond  was  given  in  pursuance  there- 
of; the  plaintiff,  in  his  replication, 
traversea  the  corrupt  agreement; 
and  defendant  demurred  ;  judgment 
was  given  for  the  plaiatitf,  because 
the  de^nurrer  admitted  the  non-ex- 
istence of  any  corrupt  agreement. 
Grimwood  v.  Barrit.  6  Ifenn  Rep. 
460. 

36  In  an  action  on  scire  facias  against 
bail>  the  defendant  pleaded  that  a*" 
nother  person  of  the  same  name  and 
description,  became  bail,  and  tra* 
versed  that  he  was  the  person  na- 
med in  the  bail  piece  9  and  the 
plea  was  held  good<  Renoard  v.. 
M}bie^    2  Johns.  Cos.  293. 

37  Where  a  traverse  comprises  the 
whole  matter  generally,  it  may  con- 
clude to. the  oountry.  Smfder  anc^ 
others  v.  Croy,    2  Johns.  Rep.  428.. 

XII.    VideliciL 

1  What  comes  under  a  scilicet  re^ 
jeeted.     Towne  v.  Barry.     2  Stn 

934. 

2.  What  comes  nnfler  a  scilicet  shall' 
not  vitiate.  fVebb  v.-TttWicr.  2StT. 
lOOfi, 

3u  Plea  that  bond-  was  delivered  as 
an  escrow,  o4ig]it  to  conclude  to  the 
country,  ffatts  v.  Rosewell.  % 
SaUc.  274.    2  L.  Raym.  803. 

4-  Two  affirmatives  cannot  make  aa< 
issue ;  and  whenever  new  matter  is 
introduced,  the  plea,  &c.  must  con- 
clude with  a  verification.  Chandler 
v.  Rtjberts.    1  Ikm^.  60. 

ff    In  an  action  on  a  deed^  aplea.that 
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it  wu  diiiivered  as  an  eserow  oosht 
to  eoBclude  to  the  eouotry.  J<mns 
V.  Bromfield.     2  L.  Raynu  787. 

il  In  an  action  far  a  penalty  for  breach 
of  a  bye*law,  whether  it  shoald  not 
be  positively  stated,  that  the  de- 
fendant was  subject  to  the  bye-law 
when  he  did  the  act  complained  of? 
OtL  T/iB  Ounmakers^  Uompany  y. 
VOL.    miles,  S90. 

Whether  it  be  sufBeient  in  sneh  a  case 
to  state  the  fact  was  done  on  a  day 
after  wdeUcet  after  he  was  snbjeet 
to  the  bye-law,  lis  it  appears  by 
other  parts  of  the  declaration  ?  da. 
Ibid.      . 

f  In  an  action  on  a  bill  of  exchange, 
if  there  is  a  plea  of  an  usurious  a- 
greement^  and  that  the  bill  was  giv- 
en in  conse<|uence  thereof,  the  plain- 
tiff* may  traverse  the  ilsnrious  agree- 
ment, and  conclude  with  a  yerifiea- 
tion.     Smiih  v.  Dovers.     2  Boug* 

438  to  43 1. 

When  the  whole  of  the  plea  is  denied 
in  the  replication,  the  conelusioii 
ought  to  be  to  the  country  ;  but  if 
a  particular  allegation  is  selected 
and  denied,  the  conclusion  ought 
to  be  a  verification.    Ibid, 

B  Debt  on  a  bond  to  pay  money  on  oi' 
before  such  a  day,  payment  before 
the  day,  sct^ieef,  such  a  day,  is  good. 
AnonymouB.    2  WUs,  173. 

^  Where  any  thing  is  pleaded  under 
a  vldditet,  the  partv  is  not  conclud- 
ed by  it ;  secus^  vrntt6  there  is  no 
videlicet.  Syinmons  v.  Knox.  3 
Tern  Rep.  68. 

10  The  want  of  a  videlicet  may  in 
some  eases  make  an  avemfent  ma- 
terial, which  would  not  otherwise 
be  so ;  but  the  adilition  of  a  viddi- 
cet  cannot  render  a  material  aver- 
ment immaterial.  Orimwood  v. 
Barrit.    6  Term  Rep.  460. 

11  In  an  action  on  a  bond  the  defen- 
dant must  set  forth  in  the  plea  the 
sum  really  due  on  (he  bond,  before 
he  is  entitled  to  set  off  any  cross  de- 
mand on  statute  8  O.  %  c.  24,  s.  5. 
Ibid. 

12  Such  averment  is  traversable 
though  laid  under  a  videUcety  the  a- 


verment  being  material.  6  Ter lii 
Rep.  460. 
18  An  auction  in  pleading  whieb 
is  sensible  and  consistent  in  the 
place  where  it  occurs,  and  not  re- 
pugnant to  antecedent  matter,  can- 
not be  rejected  as  surplusage,  tlioogb 
laid  unjer  a  videlicet,  and  however 
inconsistent  with  an  allegation  sub- 
sequent. R.  V.  Stevens  Sf  Jigneu7» 
0  East,  244. 

XIIL  .Sneient  Demesne,  SurvlliUage  and 
points  of  Practice  in  Pleading. 

i  Pleii  of  payment  of  the  principal 
and  all  the  interest  Supported  by- 
proof  of  payment  of  less  accepted 
by  plaintiff  in  full,  good.  No  ne^v 
trial  where  party  might  have  haci 
evidence  on  first  trial.  Price  v. 
Brawn.    2Str.e9i. 

2  Leave  given  to  withdraw  noit  est 
factum  to  a  bond,  and  to  plead  the 
statute  of  gaming.  Ji^fftsreysy.fVal- 
ter.    1  ffils.  177, 

3  A  sham  plea  Hot  considered  as  a 
special  plea.  FfeU  v.  J>lkdham.  t 
JrUs.  29. 

4  There  must  be  an  affidavit  to  veri- 
fy the  fact  in  a  plea  of  ancient  de- 
■lesne.  HJatch  v.  Cannon.  3  WUs. 
51. 

0  Plea  of  n\d  tiel  record  need  not 
have  a  Serjeant's  hand.  Hubert  v. 
Jtori  fFeymoutfi.    2  Black.  816. 

0  Every  material  allegation  upon 
pleadings,  which  is  not  answered, 
IS  admitted.  Blake  v.  fFest  and 
Trench.    1  L.  Raynt.  504. 

^  Nothing  can  be  taken  advanta^r 
of  on  a  plea  over,  which  could  not 
on  a  general  demurrer.    Anon,     z 

8  8alk.  519. 

Secundum  forniam  statuti  in  hujus- 
modi  causa  editi  et  provist  the  latter 
rejected,  as  surplossage  in  the  plea. 
froolUy  V.  Briscoe.    1  8tr.,  554. 

9  A  term  for  500  years  pleaded,  must 
be  pleaded  to  be  by  deed  and  a  re- 
version, after  its  immediate  assets 
in  the  hands  of  the  heir  by  descent 
Villers  v.  Hanley.    2  Wils,  49. 

10  When  several  defendants  plead  a; 
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Joint  pki;  if  it  be  kid  a«  to  one  de* 
leadiLatf  it  is  bad  aa  to  all.  Bowe 
t.  2k«e.  WiUeSy  tB;  Momma  v. 
ShpeSr.  WUks^  32  ;  Moru  y.  Jame^ 
Wiiiesy  ±28  $  andJDennat  v.  Oraver. 
Willis,  196. 

ii  A  defeadatit  in  an  indietmeat  fdr 
a  misdemeanor  eilnnot  plead  over 
to  the  eharge,  after  a  plea  in  abate- 
ment for  a  misnomer,  on  which  issue 
is  taken  and  foand  a^inat  him. 
The  King  y.  Gibson.    8  East^  lor. 

iS  The  ddendaiit  eannot  justify  an  as- 
sasit  and  false  imprisonment  of  A, 
B,  by  shewing  a  latitat  issued  a- 
^ainst  C.  B.  and  ayerrin^  that  it 
was  issued  against  J.  B.  by  the 
name  of  C  B.  and  that  they  arc^ 
one  and  the  same  person ;  there  be^^ 
in§  no  ayerment  that  A»  B.  was 
known  as  well  by  the  name  of  C.  B, 
Skg^ett  y.  Clipson.    8  Mastj  328. 

l3  It  is  snffieient  to  state  the  sub- 
stance of  fines  and  reeoyeries  in  a 
speeial  yerdiet,  where  the  lesal  re- 
sult only  is  material.  Goodngbt  y. 
Forrest.    8  East^  060. 

i*  Where  new  matter  introduced  b^ 
an  ianaendoy  without  any  antece- 
dent eolloqair^m  to  whieh  it  can  re- 
fer to  support  ity  id  not  necessary  to 
SQstain  an  action  of  slander,  it  may 
be  rejected  as  snrplussa^.  And 
thererore  an  iniinendo,  that  the  at- 
torney general  spoken  of  meant  the 
iltamey  general  for  the  county  pal** 
itine  of  Chestetj  was  so  rejeeted. 
Bab^rts  y.  Camden.    9  East^  93. 

is  Where  a  sham  plea  was  pleaded 
of  jadgment  r^eovered  in  the  court 
erf  Pie-pottdrei  in  BartHolomeiv  fair, 
in  terms  palpably  fictitious  and  out 
bf  the  regular  course,  the  court  i*epr 
Tobated  the  practice,  and  flnfiered 
the  plaintiflT  to  sign  interlocutory 
jadf^ment  as  for  want  of  a  plea,  and 
made  the  defendant's  attorney  pay 
all  the  costs  oceasibned  by  (lie 
pleas,  and  the  <$08ts  of  the  rule  for 
correcting  the  proceedings.  Bleimt 
V.  Manden,    10  East^  2S7. 

^6  After  a  writ  sued  out  and  common 
bail  filed  against  the  defen danl  by 
vol-  Ui.  It 


the  name  of  «r.  it  is'irreiplar  for  the 
pkintift*  to  declare  against  him  by 
the  name  of  It.,  sued  by  the  name 
of  J.  (he  not  having  then  appeared) 
and  the  defendant  may  set  aside  the 
proeeediiigs  before  plea.  Dtlanoy 
V.  Cannon.     10  Easty  328. 

17  Under  the  plea  of  Ron  est  factum  in 
eovenant,  the  defendant  not  permit- 
ted to  give  in  evidence  any  thine;  ex« 
eept  what  goes  te  disprove  the  deed* 
1  Mass.  0. 

18  Under  a  plea  of  noncepU  in  re- 
plevin, special  matter  in  justifica- 
tion not  admitted  to  be  given  in  ev- 
idence.    1  Mass,  153. 

19  Pleadings  in  review  eanndi  be  al- 
tered without  consent  of  parties,  i 
Mass.  159)  24,2. 

36  In  trespass  quAre  claii$Um  fre^t 
before  a  justice  of  the  peace,  the  de- 
fendant pleads  in  bar,  that  he  en- 
tered into  his  adjoining  close,  aud 
there  erecte-d  a  fence,  &e.  the  jus- 
tice has  jurisdiction.    2  Mass.  174* 

2i  In  a  declaration  upon  a  promisso- 
ry note  payable  by  instalments,  the 
plaintiff  declares  that  two  of  the  in- 
stalments have  elapsed,  and  alleges 
that  the  whole  sum  of  the  note  is 
due ;  this  allegation  shall  be  reject- 
ed as  surplusage,  and  judgment  ren^ 
dered  for  the  amount  of  we  two  in- 
stallments that  are  due.  2  Mass. 
283. 

2^  In  debt  for  a  penalty,  nil  debit  is 
the  most  proper  plea.   2  Mass.  62U 

^  In  a  plea  of  non  tenure  with  dis- 
elaimer  it  is  not  necessary  to  allege 
thai  the  tenant  doth  not  make  any 
claim  to  the  demanded  premises* 
jffzmt  ^  Ux.  y.  Sprague.  8  Mass*^ 
813. 

2i  If  the  tenant  in  a  writ  of  entry, 
whereby  a  freehold  is  demanded, 
pleads  the  general  issue,  he  thereby 
admitti  himself  to  be  tenant  of  the 
freehold,  and  is  estopped  from  prov- 
ing that  he  is  tenant  at  will  only. 
Keileran  v.  J^roum.    4  Mass.  4*.^. 

25  In  an  action  by  the  endorsee  of  a 
promissory  note  ag;ainst  the  prom- 

.  iser,  the  d'eflrmlant  cannot  tender  Iiis 
oath  ill  vsf  ifica^xm  of  a  plea  of  iisa* 
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py  under  the  ttaiate  of  1788,  e.  50. 
4  JUdss.  016. 

56  If  the  record  of  a  jiidgmeiit  of  a 
justice  of  the  peace  refer  to  the  writ 
on  file,  the  court,  on  error  brought  to 
iieverse  such  judgmeut,  will  eonsider 
the  declaration  in  sueh  writ  as  a  part 
of  the  judgment  Clap  ▼.  Clap.  4 
Mass,  820, 

57  A  plea  to  a  transitory  action,  al- 
leging that  neither  of  the>  parties 
lives  within  the  eonnty.  where  the 
action  is  brought,  ts  a  plea  in  a«- 
batement  to  the  writ,  and  must  be 
filed  before  the  jury  is  impanneledy 
pursuant  to  the  statute  or  17&2,  c* 
11,  8.  6.  Cleavdamd  y.  Welsh.  4 
Jlfoss.  091. 

58  It  is  no  sufficient  plea,  to  a.  writ  of 
replcTin,  that  the  chattels  replevin 
ed  had  been  before  delivered  to  the 
defendant  upon  his  writ  of  replevin 
against  a  third  person :  nor  thai  the 
same  officer,  from  whom  they  wore 
taken  by  such  writ,  executed  the 
ivrit  of  replevin  against  the  defeat 
danL  Ilkey  H  m,  v.  SHibbs.  0 
Mass,  2S0. 

^  J>ron  devisavU^  pleaded^  to  a  writ 
of  formedan,  is  a  special  issue. 
DudUy  Y.  Sumner,    0  Muss,  43a 

80  In  pleading  a  common  recovery  as 
suffered  for  the  use  of  the  tenant 
in  tail  who  was  tenant  to  the  praecU 
pe  it  is  not  necessary  to  aver  that 
the  indenture  to  lead  to  uses  was 
executed  by  him,  as  the  recovery 
would  have  the  same  effect  withowt 
the  indenture,  as  that  was  intended 
to  give  it.  Daw  v.  Warrm,  6 
JfoSf.  8S8. 

31  Of  the  pleadings  where  the  court 
direct  an  issue  to  the  country,  to  as* 

.  certain  the  sanity  of  a  testator  at 
the  lime  of  making  his  will.  Huh' 
hard  v.  Hubbard^  Ear,    ^  Mass.  397. 

tSt  In  msmnjisU  against  several  defen- 
danls«  it  is  impropor  for  them  to 
plead  to  isnne  severally,  and  if  the 
plaintiff  demurs  •  to  such  pleafl,  he 
must  have  judgment.  Jtfeo^Aer  t. 
Bachdder  HaL    h  Mims  ^^^, 

96fendant8  oannnot  sever  in  pleaiHog, 

«M^tin.actioBsoftort.    Ibidem. 


38  Where  the  defen&nt  in  tlie  coorf- 
below  reserves  liberty  to  plead  a* 
new  in  this  court  generally,  sueh  new 

5»lea  must  be  to  the  country.    Moo* 
y  etoLv,  Blake.    6  Mass.  Ad9. 

84f  A  want  of  proper  plainUib  in  ae- 
tions  upon  contracts  is  an  exception- 
toc  the- merits^  and  is  to  be  taken  ad- 
vantage of,  either  upon  demurrer^ 
in  bar,  or  on  the  general  issue,  but 
not  in  abatement.  Baker  v.  JewelL 
6  Mass,  4b60. 

80'  In  trespass  for  taking  chattels,  th» 
defendant  justified  as  an  officer  un- 
der a  writ  of  replevin.  •  It  is  suffi- 
cient to  allege  iii  such  plea  that  the 
plaintiff  in  replevin  gave  bond,  Ike. 
before  the  chattels- were  delivened 
to  him.  Cuskman  v.  ChurokiU^  7 
Mass.  97. 

36  Whether  in  any  case  the  party, 
who  tenders  an  immaterial  issue, 
which  is  found  against  him,  caa 
have  a  repleader  awarded  on  his 
own  motion.  Qu.  Eaton  et  aL  ▼• 
8lone.    TMass.  ^t2. 

87  ^uerey  WhetherntZ  cMt^,  to  an  ae- 
tton  of  debt  on  a  j^idgment,  be  suck 
a  general  issue  as  to.  entitle  the  de- 
fendant to-  give-  special  matter  in 
evidence,  pursuant  to  a\  noiiee  for 
that  purpose  ?  Msyer  ifi..  Mhlsaxu 
1  JcknamCs  Hep.  009. 

88  In  an  action  against  a  persoa  for 
practising  physic  eontrair  to  the 
act,  it  is  incumbent  on  the  defen- 
dant to  show  himself  within  some 
of  the  provisions ;  the  plaintiff  need 
not  negative  them  in  his  declaration. 
Sheldmv,  C^rk,   1  Johns,  Rep.  018* 

88  Where  the  defendant  pleaded  nil 
debet  to  an  action  of  debt  on  a  jndg;- 
nent,  and  gave-  notice  of  special 
matter  to  be  offered  in  evidence  at 
the  trial,  and  the  plaintiff  went  to. 
trial  on  the  plea ;  the  court  refused, 
afterwards,  to  arrest  the  judgment,, 
on  the  ground  that  the  plea  was  a. 
nnlity.  Meyer  y.  McLean.  2  Johns. 
Rep,  183. 

40  Where  the  defendant  in^  a  cause,., 
obtained  his  discharge  under  the  in- 
solvpDt  act,  on  the  8tb  JV1>t;em6er, 
and  filed  his.  pleu;  pux$  darrein  cfltt-> 
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;,  at  ibe  first  daj  of  the  ^U 
tii^  after  M\n>einber  term,  od  tbe 
Sth  JkeenAefy  and  the  plaiBtiff  re- 
fused to  reeeiye  ity  but  Dotieed  his 
cause  ag;aiii  for  trial,  at  the  next 
Sittings  in  AprUj  the  eourt  panted 
a  rule  to  sta>  all  further  proceed* 
ings,  on  payment  of  the  eosts  of  the 
DttMmber  siltingSy  until  the  plaintiff 
replied  to  the  plea;  or  4hat  the 
plaintiff  might  diseontimie  without 
eosts.     Jderchants  Batdc  i^  J^oore, 

41  la  an  action  of  tve^pa$8,  against 
two  defendants*  the]^  severed  in  their 
pleas;  one  pleaded  a  former  suit 
for  the  same  cause  of  aetion,  and  a 

Jttdj^ent  in  his  favour,  to  which 
plea  the  plaintiff  deoiurred,  and  a 
jadgment  was  given  on  the  ndemur- 
rer  for  that  defendant.  The  other 
defendant  pleaded  the  general  issue, 
and  also,  that  his  co-defendant  had 
%eea  sued  by  the  plaintiff  for  the 
same  cause  4if  action,  in  which  a 
judgment  was  given  against  the 
plaintiff.;  on  these  pleas,  .a  verdict 
was  given  for  the  plaintiff  against 
the  seeond  defendant.  It  was  held, 
that  where  two  were  sued  for  a  tort^ 
they  may  plead  separately  or  joint- 
ly,  and  the  jury  may  find  one  guil- 
ty, and  the  other  not ;  aud  that  the 
jodgmeot  on  tbe  demurrer  against 
the  plaintiff,  as  to  one  defendant, 
was  no  estoppd  to  the  proceedings 
af  iho  plaintiff  against  the  other  de- 
fendant. Lansing  who  is  impleaded 
with  Ooeway  v.  Mmtgouteiy^  2 
Johns,  Bep.  88.2. 

^  Where  three  issues  were  joined, 
and  one  of  them  was  on  an  imma* 
terial  point,  and  the  jury  found  a 
special  verdict,  the  court  gave  judg- 
ment  for  the  plaintiff,  the  merits  of 
the  cause  being  with  him.  Havens 
T.  Bwsh*    2  Johns,  Uep.  387. 

43  The  court  will  not  take  notice  of 
any  informality  in  the  pleadings,  un- 
less specially  pointed  out  by  the  cKe- 
sufrm*.  Snyder  and  ather^  v.  Cray, 
2  Johns,  Bep,  428. 

#1  Pleading  the  general  issue  with 
another  j>lea,  that  another  aotion 


was  pendil^  for  the  same  canse^ 
though  pat  in  the  form  of  a  plea  ia 
bar,  is  not  pleading  isswUyy  accord- 
ing to  the  meaning  of  the  condition 
annexed  to  a  rule  granted,  on  plea- 
ding  issuably.  Davis  v.  Grainger. 
8  Johns,  Bep.  259, 
40  Where  an  award,  on  the  face  of  it, 
is  llnal,  nothing  dehors  the  award 
can  be  pleaded,  or  given  in  evidence 
against  it.  Barl^  v.  Todd,  8 
J^ns.  Bep,  8a7. 

46  1>.  a  creditor  of  B,  in  Mw'York^ 
attached  a  debt  due  to  B,  and  C 
partners  in  trade,  from  Ji,  in  JUJary^ 
Jandj  pursuant  to  the  laws  of  that 
state-;  and  B,  and  C.  .afterwards, 
sued  Ji,  in  this  court,  for  the  same 
debt;  it  was  held  that  «J.  might 
plead  in  abatement,  the  attachment 
:pending  in  Maryland  a|*ainst  hini 
by  D,  Embree  and  Collins  v.  Han* 
na,    5  Johns,  Bep,  101. 

47  In  an  action  of  trespass,  (he  de* 
fendant  pleaded  the  general  issue, 
and  gave  notice  of  a  justification, 
that  having  a  warrant  issued  by  A^ 
B,  a  justice  of  the  peace  against  C^ 
I),  at  the  suit  of  A  «F.,  he  entered^ 
&c.  this  was  held  a  sufficient  notice 
to  entitle  him  to  give  the  warrant 
in  evidence  at  the  trial,  without 
stating  in  the  notice,  the  cause  for 
which  the  warrant  issued.  lAns* 
ley  y.  Keys  and  fFilliams,  5  Johns* 
Bep,  123. 

48  \Vhere  the  plaintiff  declares  on  a 
joint  and  several  contract,  against 
several  defendants,  and  one  of  them 
pleads  infancy^  or  gives  it  in  evi- 
dence at  the  trial,  under  the  gener- 
al issue,  the  plaintiff  may  enter  a 
nolle  prosequi  as  to  the  iyant,  and 
proceed  to  indgment  against  the  o- 
ther  defendants.  The  jury  may 
find  a  irerdict  for  the  infant ;  and  a 
verdict  for  tbe  plaintiff  against  the 
other  defendants.  Hartness  v. 
Thompson  and  others,  5  Johns, 
Bep.  160. 

49  \V  here  there  are  several  tenants  in 
common,  and  all  do  not  join  in  an  ac- 
tion of  trespass  quare  clausumfre^^ 
the  defendant  cannot  take  advan« 
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tiLge  of  It  ftt  tl)«  trialy  bilt  lUQst 
plead  it  in  abatement.  Brotherson 
V.  Hodges,  6  Jb/ifis.  iiffp.  108. 
90  Tq  ail  action  of  ifespass,  assault 
and  battery,  the  deJPen^ant  pleaded 
(lie  general  i«8ue,  and  cave  notice 
tkat^he  should  ofter  evidence  of  son 


jtioD  below,  and  prior  to  itft  remoTal 
to  this  eoqrt }  btit  he  cannot  plea4 
the  ^ut»  of  HwUationSy  or  caever^ 
turty  or  matter  sobsequetitly  aris- 
ing, that  does  not  go  to  the  merits 
pf  the  plaintifs  demand.  Vb&- 
burgh  V.  Sogers,    d  Joftiu.  Rep.^i 


fissault  demesne ;  and  the  plaintiff,  ff*  PleinUngs  |n  covenant     4  DallaSj 

at  the  trial,  proved  that  he  ordered  4^6. 

the  defendant  to  leave  the  bouse  of  155  A  finding  by  a  jury  wbicli  contra- 

the  pliiintiff,  and  on  the  defendant's  dicU  a  fact  admitted  by  the  plead- 

refusing,  the  plaiutift*  nwUiter  ma-  ings,  is  to  be  disregarded.    M^Fer- 

iitis  imjioifuit,  to  put  him  out,  when  ran  v.  Taylor.    9  Cranch,  STO. 

the  defendant  resisted  and  struck  *e  Upon  the  plea  of  payment  to  debt 


the  plaintiflf.  It  was  held  that  the 
defendant  might  give  evidence  to 
rebut  the  evidence  of  the  moUiter 
tnanus  imposuit^  or  in  mitigation  of 
damages.  Collins  y.  MouUon.  7 
Johns,  Rep.  t08. 

01  Any  matter  arising  since  issue 
joined  in  a  cause,  and  which  might 
be  pleaded  puis  darrein  eoniinmnce^ 
most  be  so  pleaded,  aiid  cannot  be 

•  given  in  evidence  under  the  gener- 

•  al  issue.  Jackson  ex  dem.  Colden 
and  others  v.  Bich.  7  Johns.  Rep. 
19*. 

02  To  a  set.  fa.  on  a  judgment,  the 
defendant  cannot  plead  any  matter 
whieli  he  might  have  pleaded  to 
the  original  action,  or  which  ex- 
isted prior  to  the  judgment ;  and  it 
makes  no  difference  whether  the 
judgment  was  entered  op  by  con- 
fession on  a  warrant  of  attorney,  or 
by  default,  or  on  plea ;  but  where 
the  judgment  is  by  confession,  the 
proper  remedy  is  by  an  applicatioii 
to  the  court  for  relief  on  motion. 
JI*Farland  v.  Invin.    8  Johns.  Rep. 


i  * 


03  Where  a  cause  is  removed  from  a 
court  of  common  pleas  into  this 
court  by  habeas  corpus^  the  plaintiff 
may  declare  in  this  court  fbr  a  dif- 
ferent cause  of  action,  and  for  a  de- 
mand which  has  accrued  subsequent 
to  the  commencement  of  the  suit  be- 
low* and  prior  to  the  reoMival  of  the 
cau^e  into  this  court ;  and  the  de- 
fendant may,  in  like  manner,  plead 
or  sei  offwny  demand  which  has  ac- 
orue4  tabseqnent  to  bringing  the  ao* 


on  bond,  the  defendant  may  give  in 
evidence  wheat  delivered,  on  account 
of  the  bond,  at  a  certain  price ;  an4 
also  an  assignment  of  debts  to  the 
plaintiff,  part  of  which  he  eolleeted, 
and  part  were  lost  by  his  negligeBCO 
or  indolsence.  Buidicum  y.  Kirk^ 
8  Cranchj  298, 


FLEDGE. 

Where  a  creditor  has  receiTed  fron^ 
his  debtor  a  personal  chattel  ii^ 
pledge,  as  collateral  secnritj  for 
the  debt,  he  cannot  cause  other  pro- 
perty of  the  debtor  to  be  attache^ 
in  an  action  for  the  debt,  without 
first  r^taming  the  pledge.  Ckt^er- 
ly  V.  Bracken  SfaL    8  Mass.  150. 


POOR,  OVERdESRB  OF. 

I.  «dfjipoii4iKeiil. 
U.  dceomiU* 

Overseers  of  the  poor  cannot  b^ 
appointed  in  a  place,  which  bag 
ueTcr  been  considered  as  a  separate 
Till  in  respect  of  the  poor,  unleM 
there  be  a  competent  namber  of  sub- 
stantial  householders.  The  S^ing 
T.  Showier.    4  Black.  4t9. 

A  person  who  is  an  acting  justice 
of  the  peace  and  also  a  substantial 
householder,  and  a  lieatenant  of 
narinea  in  his  nafcsty's  service  np* 
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00  1ialf<*pay,  eannot  be  appointed  18  More  than  four  oTcrteers  eannot 

an  OTeneer  of  the  poor^  i? hi»t  there  be  appoiuted  under  id  Eliz.  c.  3. 

are  oUier    suffieient    householders  Ibid. 

within  the  pariah  for  the  exeeution  14  A  woman  may  be  appointed  an  o* 

tf  saeh  oQee^      The  King  ?.  «— -  verseer  of  the  poor.    Bex  v.  Mice 

Oaper.    1  Burr.  240.  ^ubbe.    2  Term  Bep.  89d. 

I   The  court  nilL  not  qaath  an  ap«  10  The  word  mbtstantial  aa  applied  to 

poiatnent  of  overseers,  after  their  overseers  in  statute  48  Eliz.  c.  3, 

year  is  expired.     The  King  y.  But'  most  be  understood  relatively,    d 

ler.    1  Black.  6li).  2"erm  Kep.  890. 

The  major,  or  head  officer,  in  towns  16  Where  a  dUiriet  contains    onW 

three  houses,  the  inhabitants  of  all 


corporate,  hath  not  the  sole  ap* 
poiDtment  of  overseers,  under  the 
statute  of  48  Eliz.  Ibid,  l  Black. 
eao. 

^  Order  for  the  appointment  of  over- 


three  may  be  appoiuted  overseers 
of  the  poor,  notuithstaoding  two  of 
them  are  labourers  and  poor*  S 
Term  Bep.  3U0. 


Mers  of  the  ppor  for  a  villa^  or    17  Appointment  of  overseers  by  two 


towaship  quashed,  beeaose  the  ptaee 
was  aot  such  village  or  township  as 
the  order  implies.  The  King  v. 
Showier  and  another.  8  Burr.  1891. 
1  Black.  419. 

Order  of  sessions  appointing*  one 
oreracer  of  the  poor^  confirmed. 
The  King  v.  BesUand,  1  Wile.  1 28. 
'  An  order  for  appointinjf^  ao  over* 
*e»  of  the  poor  must  shew  that  the 
persoB  appointed  is  a  substantial 
hsnseholder.  The  King  v.  Sfier- 
i^^Took.  2  L.  Baym.  1394. 
^  It  n  not  enough^  that  overseers  are 
^trled  principal  inhabitants  instead 


justices  separately  is  bad ;  for,  where 
magistrates  are  to  execute  a  judicial 
act,  they  must  meet  and  execute  it 
together.  8  Term  Rep.  h8. 
18  After  an  appointment  of  four  over- 
seers for  a  parish  by  the  magistrates 
at  one  meeting,  they  are  fundi  offi-^ 
do;  and  no  other  magistrates  can 
afterwards,  upon  the  claim  of  one 
of  the  persons  so  appointed  to  be 
exempted,  appoint  another  in  his 
place ;  but  the  party  must  appeal 
to  the  sessions  to  cet  his  discharge. 
Bex  V.   Oreat  MtrloWj  Inhab,    2i 

Eoiftj  244. 


of  substaptial  hoiiseholders.  ^ae    19  And   this  objection  to  the  second 

"         ~  appointment   may  be  disclosed  to 

this  court  on  affidavit,  upon  the  re-' 
moval  of  the  appointment  hither  br 
^ertiorari^  ^ho  iiiill  thereupon  quash 
the  same.    Ibid. 


tflke  Overseers  of  W&My  in  Here-: 
jordMre.    2  Str.  1281. 
^  Parol  evidenee  of  an  appointment 
of  overseers^  inadmissible.      Th^ 
t^ing  T.  Amdd.    l  8tr.  101. 


^  Order  made  on  Easter  Wednesday  SD  But  overseers  need  not  be  appoint 

l''tS6,  appointing  overseers  for  the  ed  by  one  and  the  same  instrument 

present  year  1766,  is  a  good  order*  4  Term  Bep.  002. 

TheKingy.  Helling.   8  Burr.  1904.  21  An  aDpointment  of  overseers,  dat- 


*^  Overseers  may  be  appointed  at  any 
time  in  the  year.  The  King  v. 
%irrott7  and  another.    2  8tr.  1128. 

^^  Appointment  of  overseers  made  on 
&  8undayj  quashed.  Bex  v.  Bridge^ 
^f^er  Overseers.    Cowp.  189. 

M  The  appointment  of  overseers  for 
tbe  sabdivisions  of  a  parish  is  void, 
unlem  it  expressly  appear  that  the 
parish  coulcl  not  reap  the  benefit  of 
43  Eliz.  e.  2.  Bex  y.  Vltoxeter. 
tAw5.§46. 


ed  in  October^  for  a  year  next  ensu- 
ing the  date,  is  good,  because  it 
shall  be  understood  to  be  the  over- 
seer's year.  2  Term  Bep.  890 ;  and 
Bex  V.  J.  Burder.    4  Term  Bep.  778. 

22  The  parishioners  (as  well  as  tho 
overseers  appointed)  may  appeal  to 
the  sessions  under  statute  43  Eliz. 
e.  2,  against  the  appointment  of  o- 
verseers.  Bex  v.  rorrest.  8  Term 
Bep.  88.  • 

23  To  entitle  any  district  of  a  parish 
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to  hETe  t€gparate  oreneen,  it  mast 
be  shewn  to  be  a  township;  and 
that  the  parish  cannot  have  the  be* 
nefit  of  statute  48  Eliz.,  that  is, 
cannot  maintain  their  own  poor  as 
a  parish.     1  Term  Rep.  376, 7. 

^If  Where  a  parish,  consisting  of  sev- 
eral townships,  some  of  whieh 
maintain  their  own  poor,  has  imme' 
morially  had  more  than  four  over*- 
aeers,  that  is  a  proof  that  they  can- 
not have  the  benefit  of  statute  43 
Eliz. ;  and  entitles  each  township 
to  have  separate  overseers,  i  Zb-in 
Rep.  374. 

S0  Wherever  there  is  a  constable, 
there  is  a  township.     Ibid, 

2%  Where  a  parish  consisted  of  two 
separate  districts,  each  of  which 
immemorially  made  a  separate  rate, 
but   the  money   when   raised   was 
blended  together  in  one  joint  fund, 
though  applied  in  certain  propor- 
tions, and  the  sessions  did  not  find 
it  as  a  fact  that  the  parish  could 
not  reap  the  benefit  of  statute  43 
Eliz.  it  was  held  that  the  districts 
were  not  entitled  to  maintain  their 
own  poor  separately,  though  since 
the  year  1648,  they  had  constantly 
had,  on  the  whole,  more  than  four 
overseers,  some  of  whom  were  cho- 
sen separately  by  the  hamlet,  and 
though  the  hamlet  part  had  imme- 
morially had  a  constable  of  its  own, 
and  since  1700  certificates  had  been 
granted  to  and  from  the  hamlet  to 
third  parishes,  and  orders  of  remor- 
al  made  to  and  from  it.    Rex  v.  T. 
J>rew€lL    4  Term  Rep.  266. 
ay  Where  a  township  had  for  sixty 
•r  seventy  years  past  (and  before, 
for  any  thing  that  appeared  to  the 
contrary)   had  separate  overseers, 
and  maintained  itfi  own  poor  sepa- 
rately from  the  parish  at  lai^,  it 
was  held  that  it  was  still  entitled 
to  the    same  privilege.     Rex   ▼• 
Leigh  Inhab.     3  Tirm  Rep.  746. 
28  An  order  of  justices  which  ap- 
pointed ttf-y  '*  being  a  substantial 
iionsehnlder  of  the  parish  of  £.,  to 

,  be  overseer  of  the  poor  in  the  ham- 
let of  C.  in  the  send  parish,"  was 


confirmed  generallj  at  the  aeisions 
with  costs  I  and  both  those  orders 
were  affirmed  here.  Rex  v.  Jlfor- 
ru.    4  Term  Rep.  600. 

29  An  appointment  of  one  overseer 
alone  for  a  township  is  bad  in  law ; 
the  statute  id  and  14  Car.  2,  e.  12, 
requirine  at  least  two.  Rex  v.  CUf" 
tan  IfihcSf.    2  Easi^  168. 

30  Though  a  parish  had  at  no  time 
antecedent  to  the  year  1773  to  5, 
had  the  benefit  of  the  statute  43 
Eliz.  c  2,  but  had  always  had  five 
overseers  of  the  |>oor  appointed  se- 
parately, two  for  one  district,  two 
for  another,  and  one  for  a  third ; 
yet  two  of  the  districts  haWng  a- 
greed  in  1773  to  act  together,  to 
which  the  third  acceded  in  177^^ 
and  there  having  been  but  four  o- 
verseers  since  that  period,  who  had 
been  appointed  for  tlie  whole  pa- 
rish ;  the  court  lield,  that  such  a- 
greement  at  the  time,  acted  upon 
for  30  years  past,  was  proper  evi- 
dence for  the  jurj  to  decide  that 
the  parish  could  in  fact  enjoy  the 
beneht  of  the  statute  43  Eliz.  and 
consequently  that  a  distress  levied 
for  a  poor  rate  made  by  the  over- 
seers conjointly  appointed  for  tlie 
whole  parish  was  legal.  Lane  v* 
Godham.    7  £ast^  u 

31  Although  a  parish  might  not  have 
had  the  benefit  of  the  statute  43 
Eliz.  c.  2,  before  and  at  the  passing 
of  the  statute  18  and  14  Car.  2,  c 
12 ;  but  perhaps  at  that  period,  and 
certainly  for  a  long  course  of  years 
antecedent  to  the  year  1778  to  0, 
maintained  its  poor  in  separate  dis- 
tricts, yet  it  was  competent  to  the 
parishioners  at  tlie  latter  period  to 
cease  acting  under  the  atalute  of 
Car.  2,  and  to  recur  to  the  cceneral 
provision  of  the  statute  43  Eliz.  by 
maintaining  their  poor  as  one  entire 
parish ;  and  having  so  done  from 
the  year  1775,  the  court  refused  a    . 
mandamus  to  the  justices  of  the 
peace  to  appoint  separate  overseers 
as  before  that  time.     The  Kitig  ^^   • 
Palmer.    8  Eastf  416. 
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II.  Jiecounts. 

i  Qnarter  sessions  haye  lio  jorisdie* 
tioB  to  make  an  original  order  for 
late  overseers  of  the  poor  to  pay 
Bmaey  to  sueeessors^  The  King  v. 
WhUear.    3  Burr.  i960. 

S  If  an  overseer  alter  the  poor  rate 
after  it  has  been  allowed,  but  with 
the  approbation  of  the  justiees,  and 
deny  eriminal  motives,  the  eourt 
vill  not  grant  an  information  a- 
gainst  him.  Bex  v.  Barrat.  2 
D0ttg,4>d5. 

S  Jostiees  may  make  an  order,  that 
(he  Ia9t  overseers  pay  the  succeed- 
ing what  remains  in  their  hands. 
TheCase^of  tfie  Churchwardens  of 
Topsftant.    ^  Salk.  484. 

4  Vestry  eairaot  order  overseers  to 
retain  balance  of  their  aecounts. 
The  King  ▼.  The  Justices  ofStnner* 
seUhire.    2  Sir,  992. 

3  Sessions  has  no  original  jurisdie* 
tioQ  over  overseers'  aeeounts.  The 
KIb^  v.  Overseas  of  Portsmouth,  i 
Bkek.  895. 

9  The  accounts  of  an  overseer  of  the 
poor  should  be  settled  at  the  end  of 
tbe  year ;  and  if  a  person  be  ap- 
pointed overseer  for  four  successive 
ytars,  and  do  not  make  any  rate  in 
the  three  first  to  reimburse  himself 
what  he  expends  in.  those  years,  he 
cannot  in  the  fourth  year  make  a 
nte  for  that  purpose.  Bex  v.  Good' 
dteap,    6  Term  Bep.  ifiHK 


POOR  RATE. 

I  fFhat  persons,  and  property  liable 
to. 

^  The  wanner  and  pwrpose  ofraiS' 

ing. 
HI.  Appeals  against ;  quasMngj  S^c. 

L  ff^  hai  persons  and  property  tioNeto. 

^  Where  the  parson  agrees  that  the 
lenant  shall  retain  the  tithes,  yet 
the  tax  for  them  must  be  upon  the 
panon.  The  JCing  v.  Inhabitants 
^Lmbttk    i  Str.  S28. 


2  Vicar  ehar(;eable  to  poor's  rate* 
The  King  v.  Turner,    i  Str.  TT. 

3  Administrator  not  liable  to  pay  the 
poor's  rate  for  the  intestate ;  nor 
distrainable  without  summons.  Ste-^ 
vens  V.  Evans  etaL  2  Burr.  Ii62» 
i  Black.  28^.    S.  C. 

4  Lead  mines  not  rateable  to  the  poor* 
Oovemor  and  Company  for  smdtinc 
down  Lead  v.  Bicharason  Sf  athersL 
8  Burr.  1841.     i  Black.  389. 

0  On  inelosure  of  a  waste  in  the  pa- 
rish of  .itf.  on  which  the  land-ownera 
of  ^.  had  a  right  of  common  ap- 

{mrtenant,  the  allotments  given  iit 
ieu  of  that  right  shall  be  assessed 
to  the  poor  in  the  parish  of  A. 
Kempe  v.  Spenee.    2  ulaek.  1244. 

6  Qu.  How  far  personal  estate  it 
rateable.  The  King  v.  The  Ouar^ 
dians  of  the  Poor  in  Canterbury,  i 
Black,  667. 

7  Preacher  at  a  meeting-house  not 
liable  to  poor's  rate,  the  King  v. 
Jnhabitasas  of  St.  Thomas  tif  South- 
work.    2  Str.  740. 

8-  Administrator  is  not  liable  to  payi 
a  poor's  rate  for  his  intestate,  at 
least  is  not  distrainable  without 
somiftons.  Stevens  v.  Evans.  1 
Black.  284. 

9  If  beech  be  timber  by  the  custom 
of  the  country,  it  is  not  liable  to  the 
Door's  rate.  The  King  v.  The  In-* 
nahUantsof  Minchin  Blampton*  ^ 
Burr.  1808. 

10  Lead  mines  not  rateable  to  the 
poor.  Lead  Company  v.  Bichard^ 
son.    1  Black.  389. 

11  ^u.  Whether  herbage  and  pan-» 
nage  are  rateable  to  the  poor  ?    i 

Bwig.  802  to  300. 

The  ranger -of  the  royal  park  is  not 
rateable  for  herba^  and  pannage. 
Lord  Bute  v.  ChrmdalL      1  Doug.. 

800,  fi. 

12  Qeeupiers,  without  naming  per- 
sons, are  not  liable  to  poor's  rates^ 
The  King  ▼.  The  occupiers  of  8t, 
Lukeh  Hospital    1  Black.  249. 

Hospitals  not  liable  for  the  lodgings 
&e.  of  the  poor  objects.  Ibid.  2 
Burr.  1008. 

13  If  a  place  be  a  veputed  parish,  anft 
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timve  eiiarchwardeiM  and  oveneeni 
4ft  the  poor,  it  is  within  ^  Eliz, 
thoug;h  iu  truth  it  be  no  parifih ;  bat 
if  it  be  merely  eitraparoehial,  as 
the  juKtieeii  eannot  send  to  sileh  a 
place,  «o  they  cannot  fiend  from  it 
The  Inhabitants  of  ike  Forest  of 
Dtim^  and  the  parish  of  Mntan.  ^ 
6kdk.  Md. 
i4r  A  farmer  U  not  taxable  to  the 
poor's  rate  for  his  stock;  a  trades- 
man is.  The  ^ueen  v.  The  Inhabit 
iants  of  Barkings  ^c.    2  L.  Baynk. 

1280. 

i9  A  corporation  seized  of  lands  in 
fee  for  their  own  profit,  are,  within 
the  meaning  of  stat  43  Eli»>  c.  2.^ 
inhabitants  or  occupiers  of  such 
lands,  and,  in  respect  thereof,  lia- 
ble in  their  corporate  capacity^  to  be 
rated  to  the  poor.  Rex  ▼.  Gardner. 
Cowp.  70. 

iO  Uncertainty  in  the  value  of  prop* 
erty  is  not  a  reason  a^^ainst  its  rate- 
ability.    Jones  v.JtaunselL  iDotig. 

803,  ii04!. 

Nor  the  tenure  under  which  it  is  occu-^ 
pied,  whether  in  fee,  for  life,  years, 
or  by  a  keeper,  or  servant,  in  lieu 
of  sallary  or  waives.    Ibid. 

Property  which  does  not  lie  in  occu- 
panov  aocordinjf*  to  the  strict  com- 
mon law  sense  of  the  word  may  be 
rateable.    Ibid. 

17  Lot  and  eope  in  the  mines  of  Her- 
bjfshirSi  are  rateable.  BowUs  v. 
6M.    1  Doug.  SOi,  ^  ft.. 

ToiU  are  rateable.    IbuL 

18  The  parochial  assessments  for  the 
vicar  of  8t.  MichaePs  in  Coventry^ 
established  by  19  Q.  8,  e.  60,  are 
not  rateable.  Rix  v.  Toms^  1 
Hou^.  401,  to  40(1. 

10  But  those  for  the  vicar  of  the  Trtii- 
tty  in  the  same  plaoci  established 
by  10  G.  a,  e.  57,  are.  Aum  v. 
rickin.    i  Doug.  406, «. 

A  modus  for  tithes  is  rateable.   lUd. 

40  Hospital  lands  are  eharf^eable  to 
the  poor.    nBnon.    S  Saik.  BZT. 

SI  Neither  f|;ovemors«  servants,  nor 
the  poor  in  hospitals,  rateable  to 
the  poor  tax.  Ax  v.  InhMtards  of 
^-  Ifani  Aobmcir'i  l*c  Less.  4  Bwr. 
d4ad. 


22  Neither  quit-rent,  nor  herioU,  ii 
other  easnal  profits  of  a  manor  are 
rateable  tQ  the  poor's  rate.  Bex  v. 
Vandevaid.  2  Burr.  Hu.  1  Black. 
212.  8.  C. 

2^  Tithes  are  a  tanement,  and  ratea- 
ble to  the  poor  a«  saeh.  The  JSiing 
y.  Skingle.    i  8tr.  loo. 

M  Not  liable  to  tbe  poor  rate,  on  ae- 
eount  of  salary  only.  8herringUm*i 
Case.    4  Burr.  SOU. 

2S  A  sum  of  money  made  payable  by 
the  owners  of  lands  ia  lieu  of  titheiT 
by  act  of  parliament,  with  a  clanse 
of  distress  annexed,  is  liable  to  the 

S>or's  rate.    Lowndes  v.  Home.    3 
lack.  i252. 

2%  Toll  of  a  lis^ht-house  not  r^lteable, 
because  the  toll  U  ndt  locally  relat- 
ed to  the  parish.  King  v.  Rdfot. 
Loffl,  77. 

22  The  occupier  of  land  is  rateable 
to  the  poor,  and  it  iss  immaterial  by 
what  tenure  he  holds  it,  or  whether 
he  has  any  title.  1  Term  Bep.  843i 
7  Tertn  Rep.  590. 

So  the  bare  possession  of  personal 
property  is  evidence  from  whence 
the  justices  may  draw  the  conela- 
slon  that  the  possessor  should  be 
rated.    6  Itsriti  Rep.  53. 

2S  Where  a  corporation  Was  seized 
in  fee  of  certain  uninelosed  lands, 
which  were  stocked  with  the  cattle 

,  of  the  resident  bure:esses,  or  the 
widows  of  such,  who  alone  were 
permitted  by  the  burgesses  to  elaim 
such  right,  and  also  by  poor  parish- 
ioners, who  were  admitted  to  sueh 
enjoyment  from  charity ;  and  sneli. 
lands  were  altog^ether  omitted  out  of 
the  poor-rate ;  the  sessions,  on  ap- 
peal by  one  who  had  c;iven  notice 

-  of  his  objection  to  the  parish  offi- 
cers, and  to  the  corporation  as  the 
party  interested  under  the  statute 
41  (t.  8,  e.  23,  8.  6,  having  qnashed 
the  rate,  the  eonrt  confirmed  that 
order.    Rex  v.  Meravon  lahatntexdt. 

5  JSffSe,  453. 
«9  Where  a  corporation   were  seieed 
in  fee  of  lands,  which  by  the  cus- 
tom were  annuallv  meted  out  rnidcr 
jJietr  control  by  a  leet  jury,  accord- 


iHS  U  a  eertatii  stint,  to  «iieh  of  tbe  87  The  eireiiiii«(aiiee  of  a  pefson'g 

resident   bur^esae!»  who  cho«ie    to  having  been  rated  for  his  stoek  in 

stock  the' Dame;    they  payings  iOs,  trade  one  year  is  privki  facie  evi- 

4d  to  eaeh  of  the  other  harnesses  denee  that  it  is  prodnetire  the  tiext 

who  did  not  stock ;   held  that  the  year,  and  if  not  eontradieted  by  oth-* 

burge^seii  who  so  stocked  were  ten-  er  evidence  is  suffieieht  to  wdri*ant 

ffit£s  in  eomiuon  of  the  lands  so  oc-  the  idstices  to  deeide  (hat  it  should 

eupied  by  them,  and  as  such  occu-  be  thefn  rated.    6  Temi  Rep.  468. 

fiers  were  liable  to  be  rated  for  the  ^8  The  j^ossessidns  6f  the  crown,  or 

same.    Rex  v.  fFatsm.  0  Basty  4d0,  of  the  publi<^  are  hot  rateable,    it 

do  Personal  property,  if  visible,  and  Term  Rep^  37S. 

yielding  a  certain  annual  permanent  ^^  Stables,  rented  by  the  isoldnel  of  A 

profit,  is  rateable.     Aex  r.  H(^,  regiment  by  drder  of  the  crdwti  for 

1  Term  Rep,  727.  the  use  of  the  regiment  are  not  lia-^ 

ti  So  that  a  house  and  engine  for  Hie  to  be  rated,     lord  Amherst  v. 

carding  cotton^  which  are  rented  a4  .  Lord  8omer$,    Ibid. 

one  entire  subject,  and  described  by  4rO  But  persond  holding    housed    or 

the  general  name  of  an  engine  housd  lands  under  the  crown^  or  linder  a- 

may  be  rated.    Ibid.  nyh^spiialyif  for  their  own  ^pdtrate 

t2  So  may  the  profits  ofd  tteigbiiig  •     benefitj  are  liable  to  be  rated,    s 

machine  house.     R.  v.  8t.  ^ieho^  Term  Rep.  497. 

bUy  Oioueester.   i  Term  Rep.  723,  n.  4i  Where  the  eonimanding  officer  iit 

A3  Ships  are  rateable  ill  .the  parish  to  barnleks  had  distinct  appartmenttf 

which  ihey  beldng.    R.  v.  8.  WhUei  allbtted  to  hitfi,  one  in  partietilar  for 

.  4  Term  Rep.  77  i.  transaetidj;  the  business  of  ^he  regi« 

But  household  furniture  is  not.    Ibidi  nient,  and  the  others  fitted  iip  fbr 

Neither  is  money,  whether  at  interest  the  aceommodatlon  of  himself  and 

or  not.    tbid'    .  his  family^,  who  redided  there  with 

Kor  the  pay  of  officers  in  the  liavy,  or  him^  containing  amongst  others  a 

of  merehaiit's  ships.    Ibid.  kitchen,    wash-house,  and   eoach^ 

rfor  the  salary  of  officers  of  the  en$-  house,  together  with  i.  stable,  yard, 

tonis,  or  merchant's  elerks.     Ibid*  and  garden;  held  that  he  ^as  rate- 

34  Nor  any  attdrney  irt  respect  of  the  able  to  the  relief  of  the  poor  forth^ 

profits  of  his  profession.     Rex  v;  same,  having  a.beileficial  enjoyment 

&ariif(mt.    7  Term  Rep.  6Cf.  of  theoi  beyond  his  necessary  ae-« 

83  Under  a  loeal  act,  to  Ann  c  d,  for  tommbdatwns  d$  an  officer  for  the 
rating  persons  to  the  relief  of  the  purpose  diptf Mic  service.  Rexr^ 
poor  in  ^orwiehf  lor  lands,  &d.  Terrdtt.  3  Ea$tj  006. 
stoek,  and  personal  estates  in  th^  4^  The  ranger  of  a  rdyal  flarjk  is  rate- 
parish,  &c.,  and  money  out  at  inter*  able  as  for  inclosed  lands  in  the 
est ;  they  are  not  liable  to  be  rated  park  yielding  eertainprdftts.  Lott 
for  ^verntnent  stocks  or  fundsy  JButer.  Orindall.  1  iBrm  JStep.  888. 
which  are  no  nlore  than  perpetual  Affirmed  in  Cam  8'tae.  2  JSf.  Black* 
annuities,  the  principal  of  which  260. 

can  never  be  recalled  by  the  holder  (See  Eyre^  C.  3.*^  observatiods  on  the 

from  government,  though  reddeda-  loose  and  inacurate  statement  of  thd 

ble  at  the  pleasure  of  the  latter.  R.  special  verdict.) 

▼.  8L  John  MuUermarkety  in  JVbr-  43  But  he  is  not  rateable  for  the  her^ 

wiehy  ChurdivcaTdenS.    fiEasty  182.  bii&^e  and  pannage,  which  yield  no 

S6  Stoek  in  tfade  is  rateable  when  its  profits.    1  Term  Sep,  838. 

value  can  be  ascertained.      6  Term  44  The  lesseQ  of  a  coal  mine  is  liable 

Rep.±5i*y  and  R.r*  Darlington  In-  to  be  rated,  though  he  derive  nd 

habitants.     6  Term  Rep*  469 ;  antl  profit  from  the  mine,  the  minel)eing 

ice  4  Term  Hep.  771.  rateable  property.    IL  v.  Parrot.  ^ 

VOL.  Hi*       .  isi  Term  Rep.  563. 
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43  Lime  work*  are  rateable  itf  the       the  beneficial  occopation  ©fit;      # 
haadsoftbe  occupier,  though  there        TermBep.iZO. 
be  risk  and  expeuce  in  the  working   «3  Therefore  wherfe  by  an  act  of  pa  r- 
mid  the  orofits  be  uncertain.    Rex       liament  the  commwwoners  of  a  nav- 

igation  were  authorized  to  take  cer- 
tain tolU,  the  whole  of  which  were 
directed,  to  he  applied  to  public  pur- 
poses, it  was  held,  that  the  tolls 
were  not  rateable  to  the  poor.  12. 
V.  Salterns  Load  Sluice  JVtLvigatiotu 
Ibid. 
5*  The  trustees  of  a  quakers^  meet- 
inghouse, of  which  no  profit  is  made 
by  the  pews,  &c.  are  not  rateable. 
Bex  V.  Woodward,  b  Term  Uep^ 
79. 


and  the  profits 

y.  ^Iberhury  Churchwardens*  tEast 

46  XelaU  work  (or,  as  iraproper^r 
called*  a  slate  mine)  is  rateable,  tt. 
V.  Woodland  InhabUants.    2  Body 

46*. 

47  Iron  mines  are  not  rateable.  UMC 
V.  CHnninf;ham*    BEast,  478. 

48  A  person  entitled  to  toll,  tin  and 
.    farrtk  dues,  (which-  are  certain  por- 
tion.* ol' the  tin  raised  by  the  ad- 
Tentures  in  the  tin-mines,)  is  liable 


to  be  raled-in  respect  thereof   Rex:  55  Lands  purchased  by  a  company. 


V.  4».  J^j:nes.  3  Term-  Sep.  480. 
49  If  A.  has  an  exclusive  right  of  us- 
ing a  way-leave  overland  which  he 
holds  iu  common  with  A,  paying 
JB.  a  certain  sum  yearly,  and  has  the 
privilege  of  using  a  way-leave  oe- 
aupiedby  C  paying  him  so  much 
tier  ton  for  the  goods  carried  over 


and  converted  into  a  dock,  accord- 
ing to  an  act  of  parliament,  which 
declares  tliat  the  sliares  of  the  pro- 
prietors shall' be  considered  as  per^ 
eenal  propertyy  eite  rateable^in  PJ^^ 
portion  to  the  annual  pr^fiu.  It&^ 
V.  the  Dock  Company  of  liulL  1 
Term  Rep.  219. 


k  ^.  is  not  liable  to  be  rated  in  re-    M  tf  the  owner  of  an  house  occupy 
spect  of  either  of  such  way-leaves, 
they  being  mere  easements.    Bex  ▼• 
mI^.    3  2>»»ti  Rep.  90. 
<2ri.  Whether  the  owner  of  the  land, 
who-reeeives  a  profit  for  such  way- 


nartof it^.he  is  liable  to  berated 
for  the  whole,  unless  there  be  a- dis- 
tinct occupation  of  the  rest  by  some 
other  person.  Bex  v.  iSiC  Mary  ike 
Lessy  Durham.    4  Tern^  Rep.  477. 


leave,  is  not  liable  to  be  rated  for   S7  A  person  employed  by  thePhilan- 


such  an  inerease  of  valuCk  JUnd. 
fiO  And  where  A.  having  granted  to 
j?.  a  lease  for  years  of  way-leaves, 
(Ibr  the  pnrppse  of  cariTing  coals,) 
and  the  liberty  of  erecting  bridges, 
and  levelling  bills  over  certain 
lands,  B.  made  the  waggon-waya, 
inclosed  them,  thereby  cKcluding  all 
other  persons^  erected  bridges,  and 
built  two  houses  on  the  land  for  his 
aervanta;  it.was  held,  that  B.  was 
liable  to  be  rated  to  the  poor  for 
^the  ground  called  the  wag^n- 
^way."    Bexy.  BM.     7  Term  Rep. 

898. 

Ai  fish  are  tithable  by  custom  ^  and 
the  proprietors  of  sach  tithes  are  li- 
able to  be  rated.  Bex  v.  T,  Carly- 
UN.     8  TVrm  Bep.  585. 

92  Property  is  not  rateable  to  the 
gsor^  volets  there  be  some  person  in 


thropic  society  to  superintend   the 
children  at  annual  wages,  under  an 
agreement  that  he  shall  have  ^  a 
dwelling  free  from  taxes,''  &e.  witl| 
certain  other  perquisites,  and  who 
may  be  dismissed  at  a  minute's  war- 
ning on  receiving  three  months  wa- 
ges, is  not  rateable  as  the  oecnpier 
of  the  house  provided  by  the  socie- 
ty, she  having  no  distinct  apart- 
ments in  the  house  but  a  bed-cnam- 
ber,  and  her  family  nut  being   al- 
lowed ta  live  there.  Bex  v.  81  Fidd, 
5  Term  Rep.  587* 
58  A  master  of  a  free  school,  appoint- 
ed by  the  minister  and  inhabitants 
of  the  parish  under  a  eharitable 
trust,  whereby  a  house,  garden,  &e« 
were  assigned  ^*  for  the  habitation 
and  ase  of  the  master  and  his  fam- 
ily, freely  without  payment  of  any 
lent,  ineome,  gA,  earn  of  monej[,  on 
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^ffbfft  aUowanee)  wliattoeTer,"  for 
the  teaehing  of  ten  poor  bovs  of  the 
inhabitants,  18  rateable  fbrhisoeeu- 
patioQ  of  the  same.  Mex  v.  Cati. 
6  Term  Rep.  332. 

99  ThetibjecU  of  a  eharitable  found- 
ation in  the  actnal  oeeupation  of  the 
alms-hoase  and  lands  for  their  own 
benefit  in  the  manner  prescribed  by 
the  rules  of  the  institutioB*  and  iia« 
bJe  to  be  discharged  for  any  breaeh 
of  saeh  rales,  are  rateable  in  re- 
spect of  such  oecapation.  Bex  v. 
Mtmdny,    i  East^  59  V. 

410  Where  the  sessions  found  that  Ihe 
master  g^unner  at  Seaf&rd  was  the 
oecupier  of  the  battery-house  there, 
^hieh  was  tbe  property  of  the 
•erown,  and  from  M'henee  he  was  re- 
moveable  at  pleasure ;  it  was  held 
■that  the  fact  fonnd  of  his  being;  tlie 
'^ceypitr  precluded  any  other  ques- 
tion, and  fixed  his  liability  to  be 
rated.     Rex  v*  Bwrdis,     3  2fa'm 

61  This  court  is  «ot  precluded  by  the 
sessions  stating  in  the  ease  ^^  that 
the  party  rated  is  the  occupier,*' 
from  examining  into  the  propriety 
of  that  conclusion,  if  the  sessions 
ako  sti^te  all  the  circumstances  of 
the  ease,  and  desire  to  have  the  o- 
pinion  of  this  court  upon  the  whole. 
5  Term  Rap.  087. 

69  Kvery  person  is  to  be  rated  accor- 
ding to  the  present  value  of  his  es- 
tate, whether  that  value  has  or  has 
not  heen  incr^sased  by  his  oiin  im- 
provements. Rex^»  Mad*  %  Term 
Hep,  te^lp. 

63  A  lessee  of  lands  ^onM  be  rated 
according  to  the  present  value  of 
the  lands.  Rex  v.  Skingle.  7  Term 
Bep,  549. 

44  Aji  exemption  in  a  private  statute 
in  12  C.  i,  of  lands  given  to  char- 
itable purposes  ^*  from  all  piMic 
taxes,  charges,  and  assessments 
whatsoever,  civil  or  military,"  ex- 
tends to  the  poor's  rate.  Rex  v.  J» 
Scott.    8  Term  Rep.  602. 

43  Where  a  coal  mine,  becoming  nn- 

J productive  ceases  to  be  worked,  the 
essee  is  no  longer  liable  to  be  rat- 


ed for  it  to  the  relief  of  the  pooiv 
although  he  be  still  -bound  by  his 
eovenant  to  pay  the  rent  reserved  to 
his  landlord.  MUer,  where  the 
mine  is  itself  prodoctive,  although 
it  be  worked  to  a  loss  by  the  lessee^ 
alter  deducting  the  proportion  of 
the  gross  value  of  the  produce  re- 
served to  -the  owner,  ihe  King  vt. 
The  Inhabitants  of  Beduarth,     g 

'    East  J  887. 

-66  The  owners  of  the  packet  boata 
•employed  under  a  personal  contract 
with  the  post-masters  in  carrying 
the  mails,  &e.  between  BolyhecS 
Ofnd  Vubkn^  are  liable  in  respect  of 
tbe  profits  aeeruing  to  them  from 
<h«  carriage  of  passengers  and  bug- 
gage  in  such  boats,  to  be  rated  for 
the  same  in  the  parish  of  Holyhead^ 
whet-e  such  oumers  reside^  1^  from 
and  to  which  ihe  boats  sail,  where 
they  are  repaired,  and  where  the 
piwsage  money  is  in  part  receivable 
and  is  collected ;  though  they  are 
registered  in  another  place.  2'he 
X^w.Jones.    'SEasty^Si. 

^7  But  in*i>rderto  rate  a  person  for 
personal  property  producing  profit 
in  a  parisn,'  not  only  the  property 
must  be  within  the  parish  at  the 
time  of  making  the  rate,  but  the 
owner  must  come  within  the  descrip- 
tion of  an  inhabitant  of  such  parish. 
lUd.  400,  8. 

M  Where  a  farmer  is  rated  for  the 
whole  farm,  it  is  no  ground  of  oh- 
jection  to  the  rate  by  a  third  per- 
son, that  a  dairyman  who  rented 
under  the  farmer  his  stock  of  eows 
'  to  be  depastured  on  the  same  land^ 
was  not  rated  for  such  dairy  ;  al* 
though  it  were  stated  in  the  case 
that  the  dairyman  made  a  profit  of 
the  produce  of  the  eows,  indepen- 
dent of  the  profits  made  by  the  far- 
mer. For  though  such  a  taking  of 
a  dairy  be  a  taking  of  a  tenement 
in  law,  which  will  confer  a  settle- 
ment, yet  that  is  in  respect  of  the 
interest  in  the  land  ;  and  the  rate 
upon  the  farmer,  for  the  whole 
farm,  includes  all  the  profit  of  the 
land  tiud  tlie  stock  appertaining  i«  * 
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at)  or  ooBiideriDg  tlit  eowg  as  per- 
fohal  stock|  di;»tiuct  from  the  iaudy 
they  are  the  perbonal  stock  or  cap- 
ital of  the  fahiier,  not  of  the  dairy^ 
mail ;  and  the  latter  only  makes  hia 
prnliil  by  his  labor  out  of  the  eapi- 
tal  slock  of  anotWi  2'he  King  v. 
Brown.    8  East^  5^. 

The  occupier  of  a  elavtpit  is  rateabU 
forthe'same.     Ibid,  ' 

09  Silk  thrq\yster><9  working  up  ii| 
their  mills  the  silk  of  their  employ- 
ers seqt  to  them  for  that  purp98ey 
are  not  liable  to  be  rated  in  that  re^ 
spect,  as  for  their  stoek  in  trade. 
The  King  v.  The  hihabltant^  of 
Sherborne/  HEast,5B7. 

VO  Saleable  underwoods  are  rateabla 
annually  to  the  relief  of  the  poc^r^ 
^vithin  the  oonstruetion  of  the  stat. 
43  Eliz^  e.  2,  in  proportion  to  their 
•  value,  though  tliej  should  happen 
not  to  be  out  down  mqre  than  once* 
in  21  years ;  and  their  annual  value 
may  be  estimated  among  other  wavs 
aeeording  to  the  value  they  may  be 
worth  to  rent  for  a  lease  of  the  du- 
ration of  their  intended  growth. 
The  King  v.  The  Inhab.  of  Mr- 
feld.     iO  J^osf,  219. 

71  One  who  went  from  home  with  hit 
family  for  nearly  a  year,  but  left 
his  assistant  to  carry  on  his  busi- 
ness in  his  shop  in  one  room  of  the 
house,  which  for  this  purpose  was 
parted  otf  by  laths  from  the  rest, 
and  left  the  key  of  the  house  door 
with  a  friend,  and  had  the  galdeii 
enltivafed  for  his  own  benefit  as  n- 
sual,  is  liable  to  be  rated  to  the  re- 
lief of  the  poor,  as  occupier  of  the 
nvhole  house.  '  The  King  r.  The 
Ahttb.  of  Jlberi/siwith.  10£iis^854. 

72  Beech  being  admitted  to  be  timber 
by  the  custom  of  the  county  of 
Ihfdks,  the  general  role  of  law  ap* 
pKcable  to  timber  trees  in  general 
attaches  npon  it,  so  as  to  give  it  the 
properties  and  privil^es  of  timber 
at  20  years  growth ;  and  therefore 
upon  an  Issue,  whether  eertaia 
beach  trees  in  that  eonnty  (whteh 
after  being  felled  had  been  distrain- 
ed fi^ir  payment  rf  a  poor's  rate,  \p 


li^hieh  it  was  eontended  thev  wtrfi 
liable),  were,  oir  were  not  timoer,ae? 
cording  to  the  custom  of  the  eonnty^ 
the  inquiry  is  fsonfined  to  the  nature 
^f^f  the  wood,  and  the  period  of  its 
(growth,  whether  of  20  years;  and 
^  DO  evidence  can  be  received  tQ  quair 
ify  its  charaeter  of  timber,  bv  shew- 
ing that  it  was  not  deemed  to  be 
such  in  the  eounty^  unless  the  free 
contained  ten  feet  of  solid  woocL 
And  tlie  jury  having  found  a  gene- 
ral verdict  for  the  plaintiif  on  thin 
issue,  affirming  such  trees  of  2^ 
years  grow  th  apd  upwards,  thonski 
not    containing  ten  feet  of   solid 
wood,  to  be  timber  by  the  enstom  $ 
and  also  upon  another  issue,  nega- 
tiving them  to  be  saleabk  anderwood 
ivithin  the  statute  ^S  BUz,  e«  2  s 
^he  court  refused  to  grant  a  new 
trial.    Mbreu  v.  Fisher.     10  Etuil 

IL  The  MamifT  and  Purfom  of  nds*^ 

1  tBsjeria  earucm  are  distrainable  fo^ 
the  poor  rates ;  and  if  a  man  mis* 
takes  the  value  of  the  goods,  h^ 
may  seize  again,  if  his  hr«t  distress; 
was'  for  the  proner  siun.  Hutchimn 
V.  CAam^rrs  etid.    i  Burr.  ff79. 

2  ^  A  rate  cannot  be  made  for  repair* 
ing  or  rebuilding  a  workhouse* 
Bex  V.  IFot^     1  Doug,  lis  to  118.' 

Nor  to  reimburse  an  overseer  for  mo- 
ney advanced  for  the  parish.   Ibid* 

If  a  rate  appear  to  be  Ulegal  by  the 
title,  the  court  will  quash  it,  thousH 
no  special  ease  has  been  stated.  mJk 

8  Assessments  for  the  poor  ought  to 
beraised  monthly.  IVncy  v.  3U« 
hot.    ^Salk.6^9.    6ed^ 

4     Foor^s  rates  need  not  be  made 

'  monthlv.  The  King  v.  The  Over^ 
seere  (/8L  George^s  Middtesex.  2 
Black.  69^ 

0  If  a  landlord  tender  the  rate  for 
his  tenant,  the  overseer  ought  to  re- 
ceive it,  and  a  warrant  ooght  not  to. 
lie  granted  to  distrain  on  the  tenant. 
Bexr.  Cozens.    2J9loi^.  426to4?8. 

H    A  standing  rate  cannot  be  made^ 
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|i«t  «i«t  be  viiried  by  cireomstanees. 
The  King  v.  The  Inkabitants  of 
Sxkdly.  2  Salic.  026. 
A  rate  cannot  be  made  to  reim- 
bane  an  overseer ;  but  vf  here  an  q- 
Terseer  is  in  advance  for  the  parithy 
be  may  get  a  rate  for  the  relief  of 


thongb  for  their  own  eonvenienee 
they  were  anthorized  to  collect  the 
tolls  where  they  pleased^  and  did 
in  faet  eolteet  them  in  other  pa- 
rishes. Rex  V.  Staffbrdsbire  and 
fForcetiershire  Ckmxd  J\ravigation. 
8  Term  Bep.  840. 


the  poor,  and  reimbqrse  himself  out    13  Where  by  a  navigation  act  the 


•f  the  money  raised  thereby.  And 
the  justices  are  eompellable  to  sign 
and  ailo^SMch  a  rafe.  Tawneu^s 
Ceee.      2  L.  Maym.  lOOO.     8  Stale. 

23^.      2  Salic.  531. 

fi   Josiiees  may  order  one  parish  tq 
pay  a  sani  in  gross  to  another,  but 
then  they  mast  make  the  rate  by 
whieh  it  ia  to  be  raised.     Case  of 
the  Parish  of  St.  POer  awi  St.  Paul 
iM  MBBtfharSugfi.    2  Sir.  1 1 14. 
Q     A  person  shall  be  rated  for  profits 
vrhisre  they  beeone  due,  not  where 
they  happen    tq  ^e  received.     2 
Term  Rep.  66Q. 
iO  WherQ  a  navigation  ma  froai  4* 
to  if.  throuffh  several  intervening 
parishes^  and  the  tolls  for  the  whole 
aavigation  were  colleeled  in  these 
fwo  parishes,  the  court  held  they 
inighl  be  assessed  in  the^e  two  pi^- 
rishes  for  the  whole  anioont  ac- 
cording to  the  proportion  collected 
ia  each,    ifer  y.  Mre  and  Colder 
AartgoHon.    2  Term  Ref.  660. 
f  1  A  barge-way  ^ni  toll-gate  in  the 
bamlet  of  Uampl(mw\ek,  pi^rehased 
by  the  city  of  London^  by  virtue  of 
statute  17  G.  3,  e.  IS,  (^for  complet- 
ing the  navigation  of  the  Thames^ 
and  empowering  the  city  to  levy 
tolls  and  duties  towards  the  charge^ 
lif  the  navigation,)  was  hf  Id  tq  be 
rateable  for  such  tolls  as  became 
doe  there,  notwithstanding  the  tolU 
were  collected  in  another  parish. 
Bex  ▼.  Mayor,  ^c.  qfLmdofu    ^ 
Term  Rep.  21. 
iS  8o  %^  here  a  navigation  act  empow- 
ered the  proprietors  to  take  so  much 
per  mile  per  ton  for  all  goods  carri- 
ed along  the  canal ;  held  that  they 
were  rateable  to  the  poor  for  the 


proprietor  was  entitled  to  a  toll  of 
.  4s.  per  ton  for  goods  carried  horn 
Ji,  to  B,f  or  from  B.  to  Ji.,  anci  to  a 
proportionable  sum  for  any  less  dis- 
tance ;  and  was  also  enabled  to  ap- 
point any  plaee  of  collection;  it 
was  held  that  the  tolls  for  goods 
carried  the  whole  voyage  from  Ji.  to 
.    B.  were  rateable  in  S.  though  in 
.   fact  they  are  eoUe^ted  in  a  parish 
between  Ji.  and  B.i  because  the 
tolls  become  due  where  the  voyage 
is  completed*     Rex  v.  Page.     4» 
TVnii  Rep.  543* 
4-4  Where  goods  are  carried  along 
two  different  lines  of  canal,  one  or 
wbieh  is  by  statute  exempted  froni 
being  rated  iq  respect  of  the  toUs^ 
find  the  other  not;  thoagh  the  voy* 
1^  happen  tp  finish  on  the  unex- 
empted  line,  where  the  tolls  became 
due  and  are  received,  yet  the  canal 
company  shall  not  be  rated  for  mora 
than  such  proportioi^  of  the  tolls  aq 
^croed  in  respect  of  the  carriage 
flloug  the  unexeippted.  line.    An^ 
the  toll  arising  in  respect  of  sq 
much  per  ton  per  mile  is  to  be  rated 
pnly  for  so  many  miles  as  the  good% 
were  carried  alqng  the  nnexempte^ 
line.    And  where  the  act  directq 
that  the  tolls  should  be  exempt  from 
any  taxes,  rates,  &c* .  other  than 
su^h  as  the  land  whieh  should  be 
used  for  the  purpose  of  the  naviga- 
tion would  have  been  subject  to  it 
the  act  bad  not  been  made ;  that 
goes  to  exempt  (Jie  tolls,  quasi  toUs, 
altogether  from  being  rated  in  re-, 
spect  of  the  line  so  exempted,  leav- 
ing the  land  rateable  as    before. 
MX  V.  The  Leeds  and  Liverpool  Ca^ 
nal  Company.    0  East,  820. 


tolls  in  the  different  parishes  where  10  Where  a  statute  says  that  a  com- 
the  tolls  became  due,  that  is,  where  pany  shall  not  be  liable  to  any  rates 
^    resjfedvc^    voyage   fimdted^      wbich  had  not  tmudly  been  assess- 
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^d ;  that  only  means  that  they  shall  111.  Jippeals  against ;  gaasking^  ^c 
not  have  any  other  kind  of  rate  im- 
posed on  them  than  those  whieh  1    The  poor's  rate  eannot  be  remov« 
M'ere  then  levied,  but  does  not  fix  ed  by  certiorari,     Tht  King  v.  hi* 
the  proportion  of  the  rate.    2  Term  habitants  of  Uttooeeter^  in  the  cownty 
Bep.  660.  of  Stafford.     2  8tr.  93^ 

16  If  a  poor  rate  be  not  published  in  2    Order  of  justices  for  atsessii^  one 

the  church  on  the  Sunday  next  af-  parish  to  the  poor  rates  in  aid  of 

ter  it  is  aliowed,  it  is  a  nullity ;  another,  affirmed ;  though  it  was 

artd  payment  under  it  canuot  be  en-  not  stated  that  the  parishes  were  in 

forced,  though  there  be  an  appeal  the  same  hundred,  but  only  in  the 

to  the  sessions  which  was  dismiss-  same  liberty  of  the  soke.    Bex  v. 

ed.     Bex  v.  JiTewcombe.     4i  Term  Inhabitants  of  Hve  Tithing  of  Jdil' 

Bep.  368.  land,    i  Burr.  076. 

i7  But  it  is  not  necessary  to  state  in  8    A  distress  for  a  poor^s  rate  for 

a  reserved  ease,  that  the  rate  was  lands  not  in  4he  occupation  of  the 

regularly  published  in  the  church,  plaintiff,  may  be  replevied ;  not- 

if  that  qneston  was  not  intended  to  withstanding  the  sessions  on  appeal 

be  referred.    2  Tertn  Rep.  660.  had  confirmed  the  rate ;  the  deter- 

i8  County  justices  cannot  rate  a  pa-  mining  that  a  man  be  assessed  for 

rish  within  their  jurisdiction,  in  aid  what  he  does  not  occupy,  being;  an 

of  another  parish,  lyia;;  within  a  excess  of  jurisdiction.    MiUeardf. 

borough  which  has  an  exclusive  jii-  Caffin.    2  Black.  1330. 

risdietion,  though  within  tho  same  Ir    On  an  appeal  from  a  poor's  rate, 

hundred  and  county.     Bex  f.  T.  because  particular  persons  or  par- 

Holbeche.    4  Term  Bep.  778.  ticular  property  only  is  omitted  in 

19  An  order  for  taxing  one  parish  in  the  rate ;  the  sessions  ought  not  to 
aid  of  another  under  the  43  EUz.  quash  the  whole  rate,  but  shonld  a- 
was  held  well ;  although  the  two  pa-  mendit  in  such  particulars.  Rex  v. 
rishes,  together  with  others,  were  Bingwood  Inhabitants.  Cowp.  326« 
incorporated  for  the  maintenance  of  ^a.  If  personal  property  is  rateable, 
their  poor,  with  fixed  quotas  of  con-  Ibid. 

tribution,  between  each  other,  under  S  The  aessions  may  not  qnash  a 
special  officers,  who  were  empower-  poor^s  rate,merely  because  no  stoek 
ed  to  purchase  land  for  the  erection  in  trade  is  rated ;  but  if  partjenlar 
of  poor-houses,  and  for  a  burial  persons  are  proved  to  have  stock 
ground ;  there  being  a  proviso  in  lor  whieh  they  are  not  rated)  set- 
the  act  in  general  terms,  that  noth-  sions  may  amend  the  rate  by  insert- 
ing therein  contained  should  extend  in|*  the.  particular  persons,  and  so 
to  repeal  or  lessen  the  power  of  jus-  bring  the  question  on  those  eases 
tices  of  the  peace  ^^  to  tax  parishes  beibre  the  court.  The  King  v.  The 
in  aid  of  others  by  virtue  of  the  Inhabitants  of  Witney.  2  Biscks 
statute  43  £liz.  as  fully  as  if  this  709.  9  Burr.  2634'. 
act  had  not  been  made."  Bex  v.  6  Justices  may  qnash  the  whole  rats 
St.  ffellen^  Worcester  Inhabitants*  where  the  rate  is  unequal,  and  make, 
2  East^  417.  or  order  to  be  made,  a  new  one. 

20  The  granting  of  a  warrant  of  dis-  The  Case  of  theFarid^ofShoreditck, 
tress  by  magistrates  to  enforce  pay-  2  Salk.  024. 

ment  of  a  poor  rate  is  a  judicial,  7    Poor  rate  confirmed  by  sessions 

not  a  ministerial  act  $  they  ought  shall  not  be  set  aside,  unless  it  an- 

first  to  summim  the  party  and  hear  pears   manifestly  to    be   uoeqiiaI« 

i^hat  he  has  to  say  in  his  defence.  Bex  v.  Brograve.    4i  Burr,  ^v^;, 

Uarper  v.  Carr.    7  Term  Bep.  ^0.  8 


On  appeal  from  a  poor^s  rate  tne 
sessions  may  quash  the  whole,  and 
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mtkitffir  wrier  the  ehoreh  wardens, 
Ik.  to  make  a  new  rate.    The  Case 

2f  the  Farish  of  8t.  Leonard  Shore' 
iieh.     2  Salk.  482. 
B,  ML   will  not  meddle  uith  the 


that  it  was  partly  made  ta  pay  » 
debt  incurred  by  the  late  overseers  ; 
the  rate  itself  appearing  on  the  faeo 
of  it  to  be  legal.  Rex  y.  Qkueee^ 
tery  Ma^^  ^c.    8  TermBep.  8M. 


goodneiM  or  badness  of  a  poor's  rate.   16  Iron  uiiites  are  not  rateable  to  th# 


Tke  King  t.  Justices  of  Dorchester. 
i  8tr.  S»d. 

iO  Whether  houses  shall  be  rated  ia 
diliereiit  proportion  from  land,  must 
depend  oo  loeal  oireumstances ; 
and  the  eonrt  will  not  quash  an  or- 
der for  rating  them  equally.  Rex 
T.  Siponnage.    2  Doug,  fte^,  ff63. 

If  any  error  in  a  rate  altects  the  pro- 


relief  of  the  poor ;  and  beinc  rated 
conjointly,  with  coal  mines,  the  coal 
whereof  was  raised  by  the  owner  of 
the  lands  for  his  own  use  in  smelting 
the  iron,  the  order  of  sessions  con* 
firming  such  rate  generally,  without 
ascertaining  the  proportion  at  which 
each  was  rated,  wa»  quashed^ 
Rex  V.  Cunningham*    0  East^  4-78. 


portion  payable  by   erery   persoa  17  Where  a  person  is  overcharged  in 


rated,  the  rate  must  be  quashed  in 
tdo.     Ibid. 

11  Order  of  sessions- quashing  a  poor'a 
rate  upon  a»  appeal  generally  with- 
ont  aasigoiD^  any  reasons,  is  a  good 
order.  Rex  r.  Justices  of  CornwalL 
^  Burr.  2102. 

i,Z  Order  for  relief  of  poor  prisoners 
and  providing  materials  to  set  them 
t»  work,  ill ;,  heing  under  two^ sta- 
tutes, there  should  be  two  orders. 
IiAahHan*  Paroch.  EatoU'Dridgeand 
InkabUan.  Paroch.  fFeslram  in  Banc* 
3  SaUc.  486. 

13  Under  a  warrant  for  levying  a 
poor's  rate  directed  to  the  consta- 
bles of  Ji.  they  may  seize  goods  in 
B.  Hampton  v.  Ijxm%nas.  1 JL. 
Baym.  789. 

14  If  a  poor  rate  be  legal  on  the  face 
of  it,  though  stated  to-be  made  for 
ill^al  purposes,  the  court  will 
not  quash  the  rate,  but  will  leave 
the  parties  aggrieved  to  appeal  »- 

^  gainst  the  allowance  of  the  over- 


a  poor  rate,  the  sessions  may  relieve 
him  on  appeal,  and  amend  the  rate^ 
b^  lessening  the  sum  assessed  on 
him  under  statute  17  G.  2,  o.  88. 
.  Rex  V.  Cheskunt.  Inhab,  z  Term 
Rep.62S. 

18  But  if  the  name  of  any  person  be 
omitted  in  the  rate,  the  jostieea 
ought  to  quash  the  rate,  and  not  a- 
mend  it  by  adding  his  name.  Rex 
V.  Maddem^  Churchwardens.  1 
Term  Rem.  625 ;  and  Rex  v.  Dor* 
lingtony  Inbah    %  Term  Rep.  468. 

19  On  an  appeal  against  a  poor  rate^ 
be;«au9e  Ji.  and  B.  were  not  rated 
lor  their  stock  in  trade,  the  sessions 
quashed  the  rate,  and  stated  that.^ 
and  B.  were  in  possession  of  so 
much  stock  in  trade,  &o.  but  that  it 
was  not  proved  at  the  sessiona 
whether  it  belonged  to  Ji.  and  B.^ 
or  whether  it  produced  profit ;  this 
eonrt  quashed  the  or^er  of  sessions* 
jBsD?  v.  Dursley  Inhab.  6  Term  Re* 
ports,  03. 

seers'  aceoitots  if  the  money  be  im-    20  The  justiees  below  are  the  propev 


properly  applied.  5  Term  Hep.  846u 
M  A  private  act^  relating  to  Glouces* 
ievn  enables  the  ovei*seers,  &>c.  to 
BU&ke  a  rate  for  the  relief  of  the 
poor,  and  to  include  in  it  such  just 
and  reasonable  sums  as  they  shall 


judges  of  the  equality  of  poor  rates  ; 
and  the  court  of  B.  R.  will  not  in- 
terfere on  the  ground  of  their  being 
unequal,,  anless  the  inequality  be 
manifestly  apparent  on  the  rate.  2 
Term  Rep.  660* 


be  put  to  in*  the  execution  of  their  2t  Appeal  against  a  poor  rate  must 

oflSees ;  they  made  a  rate,  the  title  be  to  the  sessions  next  after  the  al- 

of  which  expressed  it  to  be  for  both  iowance  of  it      Rex  v.  J.  JitlcinSk 

those    purposes ;    and    this    court  4  IVrm  Rep.  12. 

would  not  quash  it,  thoagh  the  ses-  22  And  if  at  a  subsequent  sessions  il 

asoaa  on  appeal  stated  in  a  case  be  dismissed  for  not  having  tee» 
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ibade  in  tifBe^  and  it  fee  remored  bj 
cerHorari  into  B.  A.,  the  eouri  will 
not  go  into  any  objeetion  appearing 
upon  the  faee  of  it.    %  Term  hep.  12. 

n  Notice  of  an  appeal  against  a  poor 
rate  must  be  given  to  the  chorch- 
wardens  or  oyerseers  of  the  parish 
making  the  rate,  by  statute  17  G. 
9,  e.  38.    i  l^rm  Rep.  627. 

M  But  it  is  not  neeessary  for  the  ap- 
pellant to  give  notiee  to  the  person 
whose  name  is  omitted  in  the  rate. 
1  Term  Sep,  627. 

fli  Trespass  will  not  lie  for  a  distress 
for  non-payment  of  the  poor  rate,  if 
the  objeetion  to  the  rate  be  that  it 
is  made  for  sii  months ;  if  the  par- 
ty objeet  to  the  rate  on  that  ground, 
he  must  appeal    to  the   sessions. 

.  Durrani  ▼.  Boys.    6  T^rm  Rep.  080. 

M  If  a  party  appeal  against  a  poor 
rate  on  the  ground  that  he  has  no 
rateable  property  in  the  parish,  the 
respondents  must  first  establish 
their  ease.  Rex  v  MuAury  Inhab. 
«  Tkrm  Rep,  470. 


POOR,  RELIEF  OF. 

1  Substf tote  must  be  eonsidered  as  a 
militia  man ;  and  a  partienlar 
township  mar  be  reimbursed  from 
the  eounty  at  lai^,  for  the  expenees 
ineorred  in  relieving  the  wives  and 
ehildren  of  substitutes.  Rex  v.  8ir 
IVUhughbu  JStsion^  Bari.  and  John 
Dodd  etaJu    %  Burr.  1149. 

0  A  man  is  not  bound  to  maintain  his 
wife's  mother.  The  King  v.  Mm* 
den.    1  8tr.  100. 

8  A  person  who  applies  to  the  parish 
for  relief  for  one  of  his  ehildren  but 
not  for  himself.  Is  entitled  to  sueh 
Telirf  though  he  refuse  to  go  into 
the  workhouse.  The  SRng  r.  MhrOi 
Shields.  1  Dotig.  881  to  838.  See 
also  Rix  V.  Haigh.    l  Doug.  838,  n. 

No  appeal  lies  to  the  quarter  sessions 
from  an  original  order  of  relief  by 
a justiee  of  peaee.    Ihid. 

4  Examination  of  a  pavper  most  be 
by  both  the  justices.  The  King  r. 
Wjfkee  and  ainather.    9  Str.  lOi^J; 


8  A  father  in  law  is  not  bound  id 
maintaiti  his  children  in  law.     Iii 

'  the  observations  upon  (he  words  fa- 
ther and  mother,  grandfather  and 
grandmother,  and  ehildren.  Nor  m, 
child  in  a  law  his  parent  in  law* 
The  King  v.  Benoier.    2  L.  Raipn. 

140lr. 

6  Whethcir  parish  officers  are  oblig- 
ed to  relieve  poor  who  refuse  to  go 
into  the  workhouse.  Riex  v.  fFtn* 
ship.    0  Burr.  3677. 

7  Justices  may  order  fiayment  of  » 
sum  in  grods.  Ag^ita  v.  Odam.  1 
8aUc.  124. 

8  Order  to  k'clieve  his  father  till  ses- 
sions order  the  contrary,  good. 
Jenklnh  Case.    2  Salic.  034. 

4  When  relief  is  granted  to  a  pooV 
person,  only  such  person  (and  not 
any  of  the  rest  of  the  family)  is  o« 
bliged  to  go  into  the  workhouse,  un- 
der statute  0  6.  1,  e.  7,  s.  4.  Rex 
V.  Hdigh.    3  Term  Rep.  637. 

10  Where  an  allowance  is  ordered  td 
be  paid  weekly  to  a  pauper,  it  is 
due  at  the  beginning  of  tne  week. 
Rex  V.  /.  Feamley.  1  Term  Repi 
8^0. 

11  Under  statute  9  6. 1,  e.  7,  |s.  4^ 
which  enables  the  churchwardens  and 
overseers  wWi  the  consent  of  the  ma- 
jor part  of  the  pari^iarlers^  to  con- 
tract for  the  providing  for  the  poor, 
it  is  not  necessary  that  M  the 
churchwardens  and  overseers  should 
concur ;  the  contract  of  a  majorUy 
of  thent  will  bind  the  rest.  Mex  v. 
Beeston,    8  Term  Rep.  099. 

13  The  parish  to  whicn  the  princip^ 
militia  man  belongs  is  liable  to  re** 
imburse  the  parish  of  the  substitute 
the  expenees  of  maintaining  the  sab-i 
stituie's  family,  though  the  substi- 
tute had  more  than  one  child  when 
he  was  approved  by  the  deputy 
lieutenants  and  inroHed ;  which  un^ 
der  such  circumstances  be  onsht 
not  to  have  been.  Rex  r.  WiUis. 
6  Term  Rep.  179. 

18  Se^Me^  That  if  a  substitute  be 
sworn  and  actually  served  in  the 

•  militia^  his  family  are  entitled 
to  he  irelaeved  wtChtn  the  nlfew]ing^ 


*  -  *  * 
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of  statdtes  S»  Q.  9,  t.  ia7,  s.  S4| 
83  0. 8,  e.  8, 8.  8^  though  the  sub- 
stifiite  were  not  {kreviousljr  approv- 
ed bjr  two  deputy  lieatenabts^  or  in- 
roUed.    7  Ib-m  Bep,  508.  . 

6  A  husbaud  is  not  bound  to  main* 
tain  lus  wife's  child  by  a  former 
husband.  4. Term  Rep.  118.  1  8tr, 
190^  And  tit.  GuABDiANy  Parent 
and  Child,  Assumpsit  II.  65^  74. 

7  In  an  aetiop  against  a  town  for 
the  support  of  a  person  alleged  to 
be  a  pauper,  the  defeddants  may 


give  notice  thereof  to  the  overseers 
of  J9«  and  request  his  rtimoval ;  al- 
though the  notice  be  not  answered, 
iior  objected  to,  and  the  expenees 
are  paid  by  the  town  of  B,  but  the 
pauper  is  not  t'emoved ;  in  an  ac- 
tion against  the  town  of  JB.  for  after 
expenees  incurred  by  the  town  of  •^. 
in  the  support  of  the  pauper,  the 
defendants  are  not  estopped  to  de- 
ny that  the  settlement  of  the  pau- 
per is  in  A.  Leicester  v.  Behoooth. 
4  Mass.  180. 


8 


prove  his  ability  to  maintain  him-  ±2  In  what  eases  a  town  is  estopped 
self.     1  Mass.  409.  from  denying  the  settlement  or  a 

Expenees  incurred  byatownfol-      pauper.    Bndgewaterr*  Dartmouth* 
the  support  and  burud  of  a  pauper       4  Jllass.  ^a. 

are  recoverable  of  the  town  in  which   ti  When  an  act  incorporating  part  of 
his  settlement  is  supposed  to  be,  if      &  town,  and  erecting  it  into  a  new 


the  overseers  of  the  poor  id  the 
6ame  town  have  neglected  for  iwo 
months,  alter  notice,  and  request  to 
temove  him,  to  object  to  such  re- 

inest— ^and  his  siettlei^ent  tiannot 
t  eontested  in  an  action  broilght 
to  recover  snch  expenees.    i  Jmss* 

409f  &i.8. 

t  A  town  in  which  a  prison  is  situ- 
ate is  fadd  to  snbpbrt  a  pauper  eon- 
fined  Id  prilon  for  debt,  whether  he 
has  a  I^;al  settlement  in  any  other 
place  or  not,  after  due  application 
to  the  overseers.    2  Mass.  547, 564. 

10  The  kindred  ot  a  pauper  cannot 
be  called  upon  to  contribute  to  his 
Support,  biit  by  the  OverseeH  of 
the  towd,  where  he  has  his  legal 
settlement,  or  by  dome  other  of  his 
kindred*  8aiem  V.  Jindover.  8 
Mass.  430. 

The  only  remedy  for  a  town,  other 
than  that  wherein  he  is  settled, 
which  has  provided  for  a  pauper,  is 
by  an  action  against  the  town  where 
he  has  his  settlement.    Ibid.  . 

la  such  action  the  declaration  must 
aver  the  settlement,  and  notice  to 


town,  provides  that  all  the  debts 
due  to  or  from  the  original  town, 
shall  be  divided  between  the  two 
towns,  in  proportion  to  the  state 
valuation ;  ana  that  the  poor,  with 
which  the  original  town  was  ihea 
chargeable,  together  with  those  t^ea 
reoloved  therefrom,  and  afterwards 
returning  for  support,  shall  be  di- 
vided in  the  same  proportion  ;  the 
l^gal  construction  of  such  a  provi- 
bioti  is  that  the  debts  are  to  be  paid 
to  or  by  the  original  town,  who  may 
be  compelled  by  the  new  town  to 
pay  over  to  it  its  proportion  of  debts 
received,  and  may  compel  such  new 
town  to  reimburse  its  proportion  of 
debts  paid;  and  that  the  chains 
of  maintaining  the  poor  and  not 
their  persoim,  are  to  be  divided, 
each  town  having  a  remedy  against 
the  other  for  a  reimbursement  of 
any  excess  of  such  chanfics  beyond 
its  dne  proportion.  Brewster  v. 
Harwich.  4  Mass.  278. 
Such  a  provision  does  not  effect  the 
settlement  of  any  of  the  inhabitants 
of  either  of  the  towns.    Ibid. 


the  town  liable  within  three  months  14  Before  the  statute  of  1798,  c.  84, 


from  the  commencement  of  the  ex« 
pence.  Ibid. 
li  If  the  town  of  Ji.  has  incurred  ex- 
penees in  the  support  of  a  pauper, 
supposed  to  have  his  legal  settle- 
ment in  B.  and  the  overseers  of  Jk 
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when  a  new  town  was  formed  of 
part  of  an  existing  town,  the  settle- 
ment of  persons  absent  at  the  time 
of  the  incorporation  of  the  new 
town  continued  in  the  old  town, 
though  thsir  former  duelling  was 
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in  that  part,of  whieh  such  new 
town  is  formed.  Windham  y«  Port' 
land.    4>  Mass,  38-1. 

i0  Where  a.  new  town  «9.'  was  ihcor* 
porated'  out  of  an. old  town  B.  and 
the  act  of  incorporation  provided 
that  A.  should'  pay  to  B.  a  sum  of 
money,  or  as  a  consid'eraiion  for  be- 
ing exempted  from  any  expence  on 
account  or  paupers  betonc^ing  to  B. 
previous  to  the*  incorporation,  ex- 
cept such  as  might  thereafter  be  re- 
turned as  paupers  from,  some  other 
town,  or  were  born  in,  or  fd^merJy 
were  inhabitants  of  that  part  of  B. 
which  constituted  •B. ;  it  was  held 
that  the  paupers  returned' to  B.  and 
not  bom  in  •«.  for  whose  support  A 
must  pay,  were  those  who,  when 
they  removed  to  another  town  re- 
moved from  that))art  of  J9.  formmg 
•9.  and  not  such  as  might  have  once 
lived  in  Ji,  not  being  born  there,  but 
before  they  dwelt  in  another  town, 
'  removed  and'  lived  in  B,  whence 
they  in  fact  emigrated.  Salem  v. 
Hamilton,    4  Mtiss,  67B. 

M  The  town,  in  which  a  gaol  is  situ- 
ated, is  liable  to  the  gaoler  for  the 
support  of  a  poor  prisoner  confliied 
for  not  obeying  the  order  of  the 
eommon  pleas  in  providing  fbr  the 
maintenance  of  a  bastard  child.'  of 
which  he  is  adjudged  the  putative 
fkther;  and  sueh  town  has  its  rem- 
edy over  upon  the  town«  wherein 
such  prisoner  ha^  his  settlement,  or 
if  he  has  no  settlement,  upon  the 
commonwealth.  Sayu'ord v.  Alfred. 
0  Jlfoss.  911*. 

^  No  action  lies  by  one  town  against 
another  for  the  expence  of  support- 
ing a  pauner,  unless  such  expence 
accrued  within  three  months  previ- 
ous to  notice }  hot  whether  this  lim«* 
ttation  extends  to  the  expence  of 
the  removal  or  burial  of  the  pau<* 
peri  (jufi'tu    Baih  ▼•  Freepoii.    d 

ill  Prisoners  committed  for  offences 
At^ainst  the  commonwealth  are  a 
dhnrffc  upon  the  commonwealth ; 
and  Uif  town  in  which  the  prison  is 
4ttt«lvtl|  te  aot  imswenble  for  their 


support,  or  for  medical  aid  furabS** 
ed  them.    Mams  v.   Wiscasset.    0* 

Miss.  328. 

19  if  one  town  will  voluntarily  main^ 
tain  a  pauper  having  a  settlement 
in  another  town,  no  action  will  lie 
to  recover  ciimpensation,  unless  it 
be  given  by  the  statute  of  1793,  c 
09,  or  is  founded  on  an  express  pro- 
mise, llie  Inhabitants  ofDalton  v. 
The  Inhabitants  of  Hinsdale.  6 
Mass.  501. 

Notice  from  one  town  to  anotlier,  to 
obtain  the  removal  or  a  pauper,  or 
a  reimbursement  of  the  expeuces  of 
a.  pauper's  support  is  sufficient  if  it 
be  given  to  one  of  the  overseers  of 
the  town  on  which,  the  claim  is 
made;  but  it  must  be  in  writinc^, 
and  signed  by  a  major  part  of  the 
overseers  of  the  town  giving  ilLe  no- 
tice, or  perhaps  hy  an  agent  daly 
authorized^ by  the  town.    I^id'. 

20*  Wherein  an  action  against  iBe  town 
of  •^.  for  expeuces  incurred  by  the 
town  of  B.  in  the  siipport  of  a  pau- 
per, it  appeared'  that  the  paupers 
settlement  was  not  in  A.  bnt  that 
the  defendants  were  estopped  from 
denying  the  settlement,  and  a  ver- 
dict was  given  against  them ;  the 
court  refused  to  set  aside  the  ver- 
dict, that  the  defendants  might  pay 
the  money  found  due  by  the  verole(» 
and  thus  prevent  a  judgment  which 
would  bar  them  upon  the  question 
of  settlement,  as  to  any  fhrthet  ex- 
peuces. Greene  v.  J^Smnumth.  T 
Mass.  467. 

2i  A  notice  to  a  town  to  be  charged 
with  the  support  of  a  pauper,  sign^ 
ed'  by  one  overseer  by  order  of  ths 
wliole,.i8  sufficient  within  the  sta- 
tute of  1793,  c.  59,  s.  12.  West' 
minster  V.  Bemardston.  S  Mass.  iO^- 

Such  notice,  not  diily  objected  to,  is  a 
bar  to  a  defendant  town,  as  to  the 
question  of  the  pauper's  settlement* 
although  it  appears  that  such  pau- 
per had  no  legal  settlement  in  any 
town  within  the  commonwealth.  Ib^ 

22  An  order  signed  by  two  justices,  to 
an  overseer  of  the  poor,  to  pronde 
fbr  thq  maintenance  of  a  paufe^r 
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naiat  the  first  teetion  of  the  act  of 
the  ^th  Jiarch^  1809,  (sess.  32,  c. 
90,)  is  ^alid.  And  though  sueh  or- 
•4er  doesft  not  recite  that  the  justioe 
and  overseer  inquired  into  the  state 
and  eirenmstauces  of  the  pauper, 
hefore  giving  the  order,  sach  an  in- 
quirj  will  be  intended  to  have  been 
made  and  iiuplied  from  the  onler. 
The  jantiee  and  overseer  need  not 
make  the  inquiry  together,  for  the 
order  is  not  4Lo  be  iheir  joint  act. 
Jidams  :v.  Supervisors  of  Cdumbku 
6  Johns,  Rep.  3^3. 

Mattem  of  fornij  in  orders  for  the  re* 
lief  of  paupers,  are  not  to  be  over- 
looked ;  and  the  justice  has  a  rea- 
sonable discretion,  as  to  the  nature 
and  exient  of  tiie  weekly  allowance ; 
and  ii'  the  pauper  be  sick  or  wound- 
ed, medieinea  ^and .  the  attendance 
no'f  a  physician,  are  a  reasonable 
ehai^;  but  all  the  charges  for 
maintaining  the  pauper  must  be  ad- 
justed and  paid,  in  the  first  instance, 
by  the  overseers  of  the  poor,  who 
are  responsible  to  the  persons  ren- 
dering the  assistance.    Ibid. 

9  A  mandataus  will  not  lie,  at  the 
instance  of  the  party,  to  eompel  the 
supervisors  of  the  eountj  to  audit 
and  pay  the  account  of  such  charges. 
The  supervisors  are  only  to  pay 
saeh  aeeonnts  as  have  been  adjust- 
ed and  paid  by  the  overseers,  in 
parsnance  of /the  justice's  order. 
Adams  v:  Supervisors  of  Columbia* 
a  Jchns,  Sep:  a23. 


FOOB,  BEMOVAL  OF. 

1.  Who  art  removable. 
11.  Orders  of  RemavdU 
lEL  Appeals  against  j  i)r  qmshing^ 


c. 


I.  Who  are  rem&vable. 

i  A  person  clandestinely  removing 
himself  from  his  les^al  settlement 
to  another  parish,  gains  no  new  set- 
tlement even  after  six  years  resi- 
^nce.    Between  tft^  IiiuMimlsof 


the  Parish  of  8t.  J^Ticholas  and  St. 
Helen.    2  SaUc.  472. 

2  Certificate  men  not  removeable  tlR 
actually  chargeable.  The  Parishes 
of  TeeUy  and  fFUkrUm.    i  Str.  77. 

2  A  certificate  man  may  be  sent  baefc, 
though  tliere  -is  a  mistake  in  the 
name  of  the  parish  to  which  it  is 
addressed.  2  Str.  1163.  St.  J^i^ 
vholtts  in  Harwich  and  fFidverstone 
in  Suffolk.    Str.  1168. 

4  A  schoolmaster  who  has  a  certifi- 
cate, gains  no  settlement.  The  Pa- 
rishes of  Sheepshiod  and  Milburn.  i 
fyUs,  87.     2  Sir.  1220. 

5  A  wife  cannot  be  removed  from  a 
tenement  of  lol.  per  annum  in  the 
occupation  of  her  husband,  though 
he    resides    elsewhere.      Leeds  v. 

.     Blackfordby.    i  Black.  466. 

6  A  person  coming  with  a  certificate 
from  one  parish  to  another,  where 
•be  is  chosen  tithingman,  but  be* 
comes  chargeaUe  before  he  has  ser* 
ved  the  office  a  year,  is  removeable. 
Parishes  of  FiUleworth  and  Pulbo* 
rough  in  Sussex,    l  Wits.  81. 

7  Certificate  man  is  not  removeable 
till  actually  chargeable.  The  Pa* 
rishes  of  UttU-Hire  and  WoolfulL 
2  Salk.  530. 

8  Vagrant  to  he  sent  to  the  place  of 
his  birth,  and  from  thence  by  order 
to  the  place  of  his  settlement,  a^- 
non.    2  Salk.  526. 

%  Where  a  person  settled  in  A.  has 
an  estate  descended  to  him  in  B.  he 
cannot  be  sent  thither,  though  if  he 
"Was  there  he  would  be  irremoveable. 
The  Parisfi^  <^  fVookey  and  Hinton 
Blewer.    l  Str.  476. 

IX)  A  child  cannot  be  with  the  grand- 
mother for  nurture,  and  a  bov  with 
.  her  cannot  be  removed  if  he  has  an 
estate  in  the  parish.  Between  the 
Parishes  of  Hasfield  and  Furley  in, 
Gloucestershire.    2  Str.  1131. 

11  Justices  of  the  peace  cannot  re- 
move a  pauper  to  an  eztraparoehial 
place.  ThB  li^ahUants  of  the  Pa- 
rish nf  ClerkenweU  v.  Briaewell.  i 
L.  Raym.  5^9. 

12  One  who  is  resident  on  an  estate 
granted  to  him  for  lives^in  eonsid* 
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eratiop  of  two  gaineas  fine  and  it. 
rent,  caunot  be  removed  therefrom, 
though  aptuallj  chargeable.  Bui 
semok^  he  eannot  gain  a  settlemeut 
by  40  days  re«ideoee  as  on  hh  own 
estate  under  the  statute  9  G.  1,  the 
consideration  being  under  80l.  Bex 
y.  J^tartUt  Jnhab.    0  East^  40. 

^8  A  husbandman,  who  has  actually 
served  in  the  militia,  and  is  married, 
may  be  removed  to  his  place  of  set- 
tlement before  he  becomes  charge- 
able to  the  parish  from  whieh  he  if 
removed ;  for  by  statute  26  G.  8,  ip. 
107,  s.  131,  only  those  militia-men, 
who  exercise  any  trades,  are  irre^ 
moveable-  Rex  v*  Qwenop,  8 
Term  Rep,  183. 

f 4  But  those  who  are  privileged  mo- 
rando  are  privileged  eundo.  8  Tenn 
Sep,  188. 

^5  A  certificated  person  cannot  be  re- 
moved under  statute  8  and  9  W.  3,, 
e.  30,  till  he  ii  actually  chargeable. 
Rex  V.  S^,  Mary  Westport.    3  T^<t 

J?6V.  44. 

46  Therefor^  a  probability  that  one 
of  the  certificated  persons  residing 
together  in  onc^  family  will  become 
ehai^able  (as  if  a  feinaie  be  preg- 
nant with  a  bastard)  is  no  cause  for 
removing  Uiem.    8  Term  Rep.  44^ 

17  Bat  liow  under  8tat^te  30  U.  8,  c. 
101,  s.  6,  an  unmarfied  woqian  may 
be  removed  to  the  place  of  her  set* 
tlement  on  account  of  her  being 
pregnant ;  even  though  she  be  re- 
siding un4er  a  certificate  from  her 
own  parish.  Rex  v.  Qreai  Yarmouth 
Farl^^    8  Term  Rep.  68. 

^8  A  sinsh  jpoman  l|yiog  jn  service 
with  l^r  master  is  not  removeabie 
even  sin^e  the  statute  80  G.  3,  c. 
401,  s.  6,  against  the  consent  of  her- 
self and  her  master*  though  adjndg- 
^  by  the  carder  of  reinpval  to  be 
ynih  chm,  and  th/ertfar^  <;hargeabl(( 
to  the  parish  in  which  she  was  ser- 
ying ;  that  statqte  not  extending  to 
make  persons  removeable  who  werci 
not  proper  objects  of  removal  be- 
fore, but  only  to  leave  certain  de- 
scriptions of  persons  excepted  out 
^f  the  act  liable  to  be  removed. 


t|iough  not  in  Ikct  ebarceaUe^  if 
otherwise  proper  obtectf  of  remoyall 
Rex  y.  Mbdey  Inhab.    8  JBast^  068. 

19  SefBttbUj  a  servant  cannot  be  remoy* 
ed  out  of  the  service  of  bis  master. 
Sex  V.  Oxieworth  Bur*  8.  C*  802^  ^^ 
cited,    is  Easij  068, 9. 

20  Where  relief  was  given  to  a  soil 
and  grandson,  living  in  a  separate 
house  from  the  father,  it  was  held 
to  lie  no  ground  to  remove  him  an4 
his  other  children  living  with  him  ^ 
but  that  part  of  the  family  only 
which  was  chargeable  was  remove- 
able.    8  2b*m  £pp.  4^. 

2i  An  order  ^t  justices,  removing 
purse  children  to  their  derivativin 
settlement,  without  taking  notiee  pf 
the  death  pr  settlement  pf  the  pa- 
rents, is  good.  Rex  v.  Buckleburff 
Inhab.    1  Term  Rep.  164. 

22  The  evidence  of  the  father  in  sael| 
case  may  be  dispensed  withy  wher^ 
nis  attendance  cannot  be  proeured* 
1  Term  £^^164. 

28  A  married  woman  pr^^ant  in  the 
absence  of  her  husband  with  a  child* 
which  when  bom  would  by  law  bci 
a  bastard,  is  removeable  as  aa  oa* 
married  woman  under  the  yecC  6  of 
Stat  80  O.  8,  0. 101 ;  and  the  pre- 
sumption of  her  being  chargeable 
arises  by  thp  same  clause  from  the 
bare  fact  of  being  yfith  child  pf  n> 
bastard,  if  no  circumstances  be  sf  a^ 
ted  to  shew  that  such  presumption 
is  not  applicable  to  a  person  ia  the 
partieiilar  situation  pf  the  party 
coming  within  the  general  descrip- 
tion of  the  clause*  And  the  order  of 
removal  mfty  charge  such  a  pemoD 
generally  as  ^cti^dly  dua^geabte^ 
without  setting  forth  in  what  aiaui- 
ner  chargeable.  TAe  ^i^  ▼•  Jfa- 
habitants  ofTibbenham.  9  &st^  388. 

S24  A  labourer  employed  by  his  mas- 
ter to  drive  a  cart  into  his  parish 
with  one  load,  and  to  return  with 
another,  and  who  broke  his  le^ 
there  by  accident,  which  detained 
him  for  some  time  in  such  pariah, 
by  which  he  was  relieved,  is  to  Let 
considered  as  casual  poor,  and  as 
suchy  is  not  removeable  either  uoder 
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ilie  ilaliiie  13  and  i«  Car*  %  c  1 J^  f  ToreMrohis  wife  and  fcttily,  ill. 
•r  tkt  statute  B5  6.  8,  e.  ioi,  a9  The  Cam  (ff  Bjfivanus  Johnson*  2 
not  eoming  there  to  settli  or  Mabit  $  8aUc.  480. ' 
and  (Doii8e4)ueotly  the  eipesees  of  iO  Jufetieee  eaDDot  epmaand  tbe  oAf 
1m  relief  eannot  be  direeteil  to  be  cert  of  the  parish  iv^ither  H.  if 
peid  during  the  (Wipeosioa  of  the  tent,  to  remove  him*  The  IvHiMt 
order  of  removal  UDcler  the  latter  tanUtfSt.  Oeom^sand8t.0lave\ 
atatote.  Bex  v.  The  Inhabitants  of  BoiOhuHitk.  S  SaUc.  493^ 
BL  Jmne^s  in  Burty,  8U  Edmumde,  The  order  ought  to  be  directed  ta 
to  Easi^  25.  both  parishes.    afioOr.saa. 

20  The  tame  point  was  nd^  in  The  il  Pauper  returning  to  the  parish 
King  V.  The  InhabUants  of  TkaUh'  from  whenee  removed,  without 
amy  M.  49  O.  8,  in  a  ease  nearly  bringing  a  eertifieate,  is  punishable 
like  in  efreumstaneef.  by  eommitment  to  the  house  of  eor- 

reetion.     Baldwin  4*  t<x.  v.  Black" 
II.  Orders  of  rpmoisaL  more.    1  £iffT.  09lT;r090. 

13   Order  reversed  final  to  parties ; 

1  Where  children  are  sent  as  aetu-  confirmed  to  every  body.  lUeFarish 
aUy  settled,  their  ages  need  not  be  ofJJMs  BUham  v.  Spmerbif.  ^  ^* 
set  ooL     Between  ike  Parishes  of      2B2. 

iteptonstall  and  Evingdon  in  Fork*  13  Though  the  parishes  are  the  same, 

aftire.    2  8tr.  lof 7.  yet  different  persons  cannot  be  re« 

2  Removing  need  not  be  by  justices  moved  by  the  same  order  upon  inde- 
of  the  divisioii.  Jhum*  2  Siuk.  478.  pendent  settlements.    The  Bnrishes 

3  Parish  upofi  whom  an  origifial  or-  (^  Chewtm  ond  (kmfUm  Mtrtin.  1 
der  is  made  eannot  remove  till  that  Sir*  4ffi. 

be  reversed.     The  Inhab.  ef  Choi'  i4  The  adjqdieatien  need  not  HMntioii 

burgh  and  Chipping  y.  Farringdmi.  what  parish  the  party  is  likely  to 

2  8aik.  483.  beesme  chargeable  to.    The  Arisft 

4  Order  quashed,  fbr  that  it  did  not  ofMadstans  and  DMing.  1  Bit. 
set  forth  that  the  person  was  poor,  899* 

&c.    iScrivenAmn  PorMk  V.  Bt.  Jfir  10  It  is  necessary  to  shew  in  a  remo- 

ekalas*    3  Balk.  S00.  val  order  that  it  was  made  upon 

0    One  jqstice  for  removal  mn#t  be  of  complaint  of  the  church  wardenS| 

the  quorunj.    Between  the  IMiifti-  &»•  but  not  that  theparty  did  not  rent 


Umts  of  Ckittputon  and  Pehkaret.  a  tenement  of  lOl.  per  umiimi,  and 

2  Balk.  478.  defect  of  an  order  not  made  good  bj 

By  the  eonfirmation  of  an  order  matter  alleged  in  the  return.     The 

of  r^movi^l  on  appeal^  the  parish  to  JbihabHants  of  Weston  Bivers  and  8t. 

whieh  the  pauper  is  removed  is  Peter^$  in  Mfrlboran^*     2  BaOc. 

eoneluded  as  to  aU  the  world  from  492. 

insistingthat  he  is  settled  elsewhere.  $0  tf  a  son  grown  up  does  not  remove 

Sesc  V.  Inhabitants  of  BUMp^  JKn-  with  his  father,  he  gains  no  settle- 


don^  and  Harrow.    1  L.  Baym.  894.  ment  in  the  last  place  his  (hther 

Y    A  poor  man  coming  with  a  certifi*  lived  in.     Where  an  order  is  made 

eate  into  a  parish  shall  not  go  back  at  an  adjourned  sessions,  it  must  ap- 

to  the  parish  who  certified,  if  he  pear  that    the  sessions  bmn  in 

hath  sained  a  settlement  elsewhere.  time.     The  Parishes  of  3t.  Michael 

Harrison  v.  Lewis.    8  8a&.  2BB.  Coetany  in  Mhrwieh  v.  8t.  Mat- 

g    An  order  to  remove  a  pauper  and  thew^s  in  Ipswiek>    2  Btr,  331. 

his  family  is  bad  on  account  of  the  17  An  order  of  removal,  whereby  J. 

generality  of  the  word  ^  family.'*  B.  was  adjudged  likely  to  beeome 

Bex  V.  InhabUantg  ofWrangforijin  chargeable,  without  saying  to  thf} 
BitffoUe.     1  Zn  Ba}im*  390.     BaXk^ 

482,480. 
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parish  from  whenee  removed,  was  S6  A  person  irremoreable  iieed  mtt 

eonfirmeil.      Tfu  King  ▼.  Ivhabi'^  sive  notice  before,  3  and  4  IF.  &  JIfl 

tants  de  Leqfiefd,    2  8tr.  698.  iJertiorari  to  remove  an  order  of 

t8  Order  to  remove  a  married  woman  two  justices  may  be  directed  to  f  ha 

is  good;  unleM  it  appears  she  is  sessions,    and    retamed    by  them* 

seat  from  her  husband.    The  Par-  The  King  v.  InhabitanU  of  West* 

iskes  of  8t*  Michad  in  Bath  and  minster,    i  Str.  4/TO, 

jyiamy  in  Somerset.    1  8tr.  544,  3!T  Order  to^move  «9.  and  his  fiimi- 

49  Alter  an  order  of  removal  is  quash-  ly,  ill  for^nerality.  Jinon.  2  8aUc, 
ed,  tbe  party  eannot  be  removed  a  482. 

second  time  without  stattnci;  a  new  2%  Justioes  have  bo  jurisdiction  to  re- 
settlement. The  Parishes  of  Foston  move  poor  persons  to  or  from  extra- 
and  Carlton,    l  8tr*  567.  parochial  places.      T/k  Inhabitants 

50  Yaf^rant  money  ought  to  be  raised  of  the  Precinct  of  Bridewell  and  the 
quarterly,  but  a  previous  settlement  parish  of  Clerk^nudl.  2  Salk.  486. 
of  the  grand  jury  is  not  necessary.  ^  After  order  coniirmed  on  appeal. 
Order  for  raising  vagrant,  money  if  the  person  goes  to  a  pariHii  not 
should  specify  the  time  for  which  it  party,  he  must  be  Kmoved  by  ori* 
is  raised,  and  they  ought  to  be  made  ginal  order.    Inhab,  Paroch.  Aoivn^ 

3uarterly  or  half  yearly.     Rex  v.  head  and  BroadchaUc  in  Wilts.     2 

ustices  of  Peace  for  Middlesex.     2  ^t^alk.  48 1 . 

Str.  1028.  80  Examination  must  be 'by  two  ja8«> 

L  An  order  nnappealed  from  to  re-  tices  previous  to  removal.     The  In* 

move  a  man  ana  his  wife  is  conclu-  habitants  of  Ware  and   Stanstead* 

sive  as  to  after-born  children.    Be-  Mount  Fkchet.    2  Salk.  488. 

tween  the  Parishes  of  ^ifmpsfield  and  81  An  order  of  removal  only  prohib- 

Woodchester  in  Qloucistershire.    2  its  the  party  thereby  removed  from 

8^r.  1173.  returning  again  in  a  state  of  vq« 

22  It  appearing  to  as  that  he  is  likdy  fiP*&ncy  to  the  same  parish.  S.  v. 
to  become  chargeable*  is  sufficient,  tUlongley  Inhabitants.  2Term  Bep. 
without  sayin;;  to  the  parish  from  7ll. 

whence  removed  ;    for  it  is  not  to  82  An  order  of  removal  may  he  ^exe* 

give  a  jurisdiction,  but  only   the  euted  a  year  after  it  is  signed,  if  the 

reason  of  the  judgment.    The  King  pauper's  circumstances  be  not  al« 

▼•  Inhabitantes  de    Witham   super  tered  in  the  interval.    Bex  v.  IJan' 

Montem.    1  Str.  142.  wimo  Inhab.    4  Term  Bep.  473. 

2!B  Where  a  certificate  man  is  sent  88  If  two  justices  take  the  examina* 
back  there  needs  no  adjudication  of  lion  of  a  pauper  relative  to  his  Set- 
his not  gaining  a  settlement  daring  tlement,  but  do  not  remove  him,  and 
his  stay ;  and  if  it  appears  that  the  the  panper  afterwards  die  or  be* 
eertifieate  was  legally  allowed,  that  eome  insane,  whether  two  other  jns* 
supplies  the  want  of  shewing  an  at-  tiees  may  remove  his  family  on  it  ? 
testation.  The  F^ish  of  Barlmf^  Hu.  Bex  w.  Eriswell  bihabitants.  8 
croft  V.  Coleoverton.    1  Str.  402.  jfVrm  Mep.  707. 

84  In  orders  of  removal  it  is  not  ne-  84  An  alteration  in  a»  order  of  remo- 

eessary  to  say  the  party  is  eome  in-  val  by  one  jnstice  in  the  presence  of 

to  the  parish.     The  King  v.  Inhin  the  other,  before  it  is  delivered  to 

Hants  nfSo^h  Marston.   1  Str.  189.  the  parish  ofiieers,  does  not  vittato 

23  Onler  to  remove  A.  and  fkmily,  it    4  IVrm  Bep.  473. 

bad  as  to  family;    bat  adjadioation  MB  The  quarter  sessions  ean  only  a- 

that  it  was  the  place  of  the  last  le*  osend  an  ^  order  of   removal  as  ta 

p^l  settlement  is  well  enons^.     Be-  mere  defects  or  want  of  form  under 

t^vem  the  pzrisii^ii  of  Bea^ton  in  AU-  statate  8  G.  2^  c.  10.    8  Tarm  Bep. 

ting\7m^ir$  and  Seisson  in  Lsioes*  iMU 
iershire.    i  Sfcr.  1 14. 


POOR,  BEMOTAl  OF  If. 


lOS 


M  Wkere    twi^  eonnties  liay<i  been 
meiiiioned  in  the  anteeedent  part  of 
an  order  of  remoyal^  the  justices 
making  the  order,  mast  state  them- 
•ei?eB  to  be  jostiees  of  the  proper 
eoanty  j  and  it  is  not  enough  to  de- 
s^be   themselves  jostiees  of  the 
peaoe  in  and  for  the  said  county f  al- 
though  the   propei:    eounty    were 
named  in  the  margin,  and  were  al- 
so named  last  before  such  deserip- 
tion  of  the  justices^     Rea:  t.  Moot 
CrUchdij  Inhabitants,    2  Eastj  66. 
37  An  order  of  jostiees  remo?ing  ^  M. 
Rf  wife  of  F.  F.,  a  Seoichmm^  who 
never  gained  a  settlement  in  £it^- 
hmd^^  and  their  children,  to  the 
place  of  her  last  legal  settlement, 
whieh  order  was  stated  on  the  face 
•f  it  to  be  made  on  examination  of 
the  husband^  and  wWi.  the  consent  of 
him  and  kis  wifi^  was  holden  good. 
£ex  r.  EUham  Jnhab.    B  Eastytt  3. 
S8  Aa  order  of  removal  of  J.  8.  and 
B,  his  wife,  made  upon  the  examina- 
tion of  the  wife,  adjudgine  that  they 
lately  eame  into  the  parish  of  IT.  and 
are  likelj  to  become  chai^able  to 
it,  and  were  last  les^all  j  settled  in 
M^  is  good  upon  the  face  of  it,  and 
eonelusive  upon  the  parish  of  M.  as 
to  the  jmarriage  and  settlement  of 
the  husband  and  wife,  so  that  upon 
a  subsequent  removal  of  the  wife, 
diseribing  her  as  B.  8,  single  woman^ 
Droin  M.  to  ByM.  cannot  shew  in 
evidenee  that  the  marriage  was  null 
and  void.     The  King;  v.  The  Lihab. 
of  Binegar.    7  East^  877. 
)9  An  order  of  removal,  directed  to 
the  parisii  of  toole^  or  toitm  and 
cototfy  of  Fooife  is  sufficient  ^  though 
the  proper  name  of  the  parish  be  8t, 
James  in  Poole.    The  King  v.  The 
ItAab.  if  Topsham.    7  East,  466» 
iO  Under  (he  statute  36  G*.  3,  e.  101,  s. 
2^  an  order  of  justices,  suspending 
their  order  made  for  the  removal'of 
a  pauper  to  his  place  of  settlement, 
on  account  of  sickness,   may    be 
made,  though  he  were  not  brought 
tefan  the  justices  at  the  time  of  such 
orders  maile ;   the  plain  intent  and 
Bceeise  object  o£  the  statute  being 


to  extend  the  power  of  snspensioit 
to  all  cases  where  orders  of  removal 
may  be  made;  and  orders  of  remoy* 
al  may  be  made  though  the  paoper»- 
to  be  removed  be  not  brought  per* 
sonally    before    the    magistrates  ^ 
however  fit  that  is  to  be  done  whera 
it  may  be  done.     The  King  ▼.  The 
Inhab,  of  Everdon,    9  East,  iOU 
ill  An  order  of  removal  founded  oit 
the  statute  35  G.  3,  e.  101,  s.  6,  stat-' 
ing  that  A.  E,,  single  woman  was 
^'  by  being  pregnant,  deemed  to  have 
become  chargeable,^^    Ac*   is   good. 
llie  King  v.  The  Mab.  ofDeddle- 
bury.    9  East,  398. 
4^  In  a  complaint,  and  also  in  an  ad- 
judication for  the  removal'of  a  pau-» 
per,  it  is  required  to  state  the  cause 
of  the  likelihood  of  his  becoming 
ehargeable.     fFalpole  v.  West-Cam-^ 
bridge.    8  Mass.  270. 
It  is  not  sufficient  for  the  common 
pleas,  upon  such  an  adjudication,  ta 
file  or  record  the  evidence,  on  which 
their  judgment  is  founded;    they 
must  make  a  statement  of  it.   J6«. 
43  Two  justices  of  the  peace  may  or* 
der  the  removal. of  a  pauper,  on  in* 
formation  obtained  from  any  source^ 
if  the  order  states  that  the  paupeo 
is   likely   to    become   chargeable; 
that  the  justices  cannot  diseover  tha 
place  of  legal  settlement,  and  that 
such  pauper  eame  last  from  the- 
town  of  8,;  this  is  sufficient,  without 
a  more  formal  or  precise  adjudiear- 
tion  of  facts.      Overseers  of  Shaw*^ 
angunk  v.  Overseers  of  Mamakating. 
1  Johns.  Rep.  54f. 
4lr  If  the  order  of  removal  of  a  pan» 
per  contains  no  evidence  of,  or  ad- 
judication, that  the  pauper  had  & 
settlement  in,  or  last  eame  from  the 
town  to  which  he  is  ordered  to  be 
removed,  it  will  be  quashed.    The 
sessions  may  allow  costs  on  appeals 
to  them  on  such  orders.      Overseers 
of^ewburgh  v.  Overseers  of  Platte'^ 
kill.    1  Johns.  Rep>  330. 
45  Where  the  order  of  removal  of  a 
pauper  has  been  made,  and  the  pau- 
per removed,  setl  led  and  maintain- 
ed by  another  town^  and  no  appeal 
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made  from  the  erder,  the  justiees, 
by  whom  it  was  granted^  cannot^  af- 
terwards, supersede  it.  2'Ae  (her* 
ieers  qf  Southfldd  v.  The  Overseers 
of  Bloomingrove,  2  Johns.  Bep.  105, 
M  Where  paupers  are  to  be  sent  out 
of  the  state,  by  virtue  of  the  7th 
ieetioD  of  the  act,  (sess.  24>,  e.  184) 
the  justiees,  ia  their  order  of  remo- 
val, muft  designate  the  route  by 
which  the  pauperis  to  be  transport- 
M,  and  not  leave  it  to  the  discre-. 
,  lion  of  eonatables,  who  are  mere 
ttinisterial  officers,  who  cannot  be 
allowed  to  take  the  pauper  where 
they  please,  in  search  of  his  place 
of  last  lent  settlement  Tfte  Over* 
seers  of  ^iskayuna  v.  The  Over*' 
I         seers  of  Qtdlderbmd.    8  Johns.  Bep. 

412. 

47  It  is  not  necessary  that  an  exami- 
nation should  appear  upon  an  order 
of  sessions  for  the  removal  of  a  pau- 
per.   1  DallaSy  29. 

It  a  pauper  was  injured  by  removal, 
a  remedy  may  be  had  by  informa- 
tion,   ihid. 

in.  Jppeab against;  QrquuiAing^8[c. 

1  The  removal  of  a  feme  covert  is 
mima  facie  evidence  that  the  hus- 
hand's  settlement  is  in  the  parish  to 
which  she  was  removed.  Bexv. 
Leigh.  1  Doug.  46.  Bex  v.  Hineks^ 
worth.    1  Doug.  46,  ft. 

And  this,  although  it  is  not  expressly 
declared  to  be  so  in  the  oraer  for 
her  removal.    Ibid. 

2  The  reversal  of  an  order  of  remo- 
val upon  the  merits,  precludes  the 

J»arish  who  obtained  such  order 
rom  insisting  at  any  future  period 
that  the  pauper  was  settled  in  the 
parish  to  which  he  was  removed ; 
but  not  any  other  parish.  The  In- 
haMUaiU  if  the  parish  of  Kingston 
Bowsey  v.  Thoie  of  Beadingham  in 
Sussex.  ±L.  JRctym.0l8«  8aUc. 
486. 

8  Order  to  remove  a  poor  man  and 
his  family  quashed.  Jtnon.  8  £Ufc. 
860. 

4    An  appeal  must  be  to  the  next  ses- 


siions  after  removal  and  not  date  of 
the  order.  The  King  v.  Inhabitants 
qf  JCorton  in  county  qf  Salop.  2Str. 
831. 

B  A  man  cannot  be  removed  from  his 
term  in  a  cottage,  &e.  The  King 
V.  Inhabitantes  dt  Sundrish  iti  Kbnt, 
2  Str.  083. 

5  Two  houses  in  an  extraparocliial 
place  are  not  eaough  to  denominate 
a  ville.  Between  the  parties  of 
Denhamand  DaUuim  in  Suffolk,  Si 
Str.  1001^. 

7  The  justices  are  boiitiid  to  receive 
an  appeal  from  an  order  of  removal 
if  tendered  at  the  next  quarter  sea* 
sions,  although  no  notice  of  an  ap- 

Seal  has  been  given.      Bex  v.  7ne 
usticesof  Oloucestershire.   i  Doug^ 
191. 

8  If  the  parish  to  which  a  paoper 
has  been  removed  is  at  such  a  dia- 
tance  that  there  is  no  time  to  lodge 
an  appeal  at  the  quarter  sessions 
immediately  subsequent  to  the  re- 
moval, the  justices  are  bound  to  re- 
ceive it  at  the  sessions  next  ensuing, 
such  being  the  true  construction  of 
18  &  14  Car.  2.  c.  12.  Bex  v.  The 
Justicesqf  the  BastBiding  qfYark- 
shire.     1  Doug.  192. 

0  Where  the  quarter  sessions  are 
holden  at  two  differedt  places  in  the 
county,  the  one  being  an  adjourn- 
ment only  from  the  other,  and  an 
order  of  removal  is  executed  after 
the  beginning  of  the  original  ses- 
sions but  heme  the  adjourned  ses- 
sions, an  appeal  at  the  next  ensuine 
adjourned  sessions,  is  in  time  and 
ought  to  be  received.  Bex  v.  The 
Justices  of  Sussex.  7  Term  Sep. 
107. 

10  An  appeal  against  an  order  of  re- 
moval may  be  entered  at  the  next 
sessions  but  one  after  the  order  is 
executed,  if  there  be  not  time  be- 
tween the  executiou  of  the  order  and 
the  next  sessions  to  make  inqniries 
respecting  the  pauper's  settlemenL 
Bfx  V.  lie  Justices  of  Flintshire.  7 
Tmu  Bep.  200. 

11  If  an  order  of  removal  be  exeeofed 
three  days  before  the  sessions  in  a 
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20  miles  from  the  plafte 
ivbere  the  sessions  are  liolded^  and 
there  is  no  appeal  to  those  sessions^ 
the  jusiiees  are  not  bound  to  receive 
an  appeal  at  the  foUofirij^  session^. 
Bex  Y»  Justices  qf  Herefordshire.  8 
Terih  Bkp.  004. 

12  The  sesisions  are  not  bound  to  re- 
eeive  and  adjourn  the  hearing  of  ab 
appeal  against  an  order  of  removal 
at  the  next  sessions,  if  they  think 
the  appellant  had  sufficient  time  to 
be  prepared  to  try  it,  and  to  give 
notice  to  the.  respondents.  Rex  v. 
Justices  of  Yorkdiire  J^Tprth  Riding. 
8  Tmn  Rep,  i8o. 

The  jostiees  ard  to  judge  of  the  t^ea** 
soiiableness  of  the  tiiiie.    tbid^ 

is  An  order  of  removal  quashed  for 
forni  is  not  eonelusive  ^n  the  par-^ 
ties,  Rex  v.  8t,  dndrew,  HolboriL 
6  Term  Hep.  0 13. 

1*1  An  order  of  removal  unappeakd 
from  IS  conelusive,  not  only  on  the 
parties  removed,  but  also  as  to  all 
derivative  settlements  under  tl\6ni. 
Rex  T.  8.  Mary  J  Lambeth.  0  Term 
Rep.  619. 

15  Therefore  if  J.  and  B.  be  removed 
as  man  and  wife  froni  X.  to  F.  and 
there  he  no  appeal  against .  the  or^ 
der,  it  is  conclusive  not  only  as  to 
•^  and  B.f  though  they  i|(^  not  mar- 
ried, but  also  as  to  their  children^ 
though  illeeitiniate..  6  Term  Rep. 
6  id.  See  Rex  Vt  South  Owram.  i 
Ttrm  Rep.  333. 

16  If  a  femti  eovert  be  removed  by  an 
order  of  two  justices  from  •i.  to  B,^ 
describing  her  as  ^'  widow,"  and 
there  be  no  appeal  against  it,  it  is 
conclusive  not  only  as  to  her  settle- 
ment ;  but  as  to  that  of  her  husband 
also.  Rex  v.  Rudgetey  tnhah.  8 
Term.  Rep.  620. 

17  After  an  order  of  removal  unap-" 
pealed  from,  a  new  settlement  eait 
onlv  be  gained  by  some  act  alto- 
eether  subsequent  to  the  removal. 
Rex  V.  Kenuworth  Inhab.  2  Term 
Rep.  698. 

18  On  an  appeal  to  the  sessions  a- 
gainst  an  order  of  removal «  those 
justices,  who  are  rated  to  the  reliff 
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of  the  poor  in  either  of  the  contend- 
ing  parishes  cannot  vote.  Rex  t. 
YarpoU  Inhab.    4i  Term  Rep.  71. 

19  If  an  order  of  removal  be,  on  ap« 
peal,  e;#nfirmed  by  a  majority  of  the 
justices  present,  and  it  be  after- 
wards, determined,  on  a  question  re* 
Served  for  the  opinidd  of  the  eourt 
df  K.  B.|  that  so  many  of  them 
were  disabled  to  vote  as  to  reduce 
the  number  to  a  minority,  the  court 
li'ill  not  quash  the  original  order, 
but  will  send  the  case  back  to  the 
sessions,  directing  them  to  enter  a 
eontinuanee  to  the  next  sessions,  in 
order  that  they  may  quash  it.  4 
Term  Rep.  71. 

SO  If  ^n  oraer  of  reiiiovai  be  oonfirm- 
ed  at  the  sessions^  and  both  orders 
be  aftet^wards  removed  into  B.  R. 
by  certiorari  on  a  ease  reserved,  and 
(his  Court  disapprove  o^  the  orders 
for  want  of  jurisdiction  of  the  re- 
niovi.ng  ma,<;istrates  appearing  on 
the  faee  of  the  original  order ;  this 
eodrt  will  quash  both  the  orders^ 
without  rtimitting  the  matter  back 
to  the  sessions  to  quash  the  original 
order,  for  the  purpose  of  eaabline 
theiii  to  give  maintenance  accord^ 
ibg  to  statute  9  G.  ij  6*  7,  s.  9,  and 
at  any  t^ate  they  will  not  admit  an 
application  for  amending  their  judff^ 
ihent  for  qnashing  both  orders  ma& 
in  the  ternt  subsequent  to  the  judg« 
ment  S(i  pronounced.  Rex  v.  Moor 
Critehell^  Inhab.    2Basty  222. 

2i  By  the  statute  8a  G.  8,  c.  lot,  s.  2^ 
the  party  aggrieved  by  an  order  of 
justices,  directing  payment,  to  the 
amount  of  above  20L  of  the  cha.rge« 
and  costs  of  the  suspensions  of  aa 
brder  of  removal,  on  account  of  the 
illness  of  the  pauper,  may  appeal  to 
tiie  nett  sessions,  in  like  fnanner  at 
against  an  order  of  removal,  though 
he  omit  to  give  notice  of  such  his  ap- 
peal within  three  days  after  the  de- 
mand of  such  charges  and  costs ;  by 
which  he  makes  himself  liable  to  a 
distress  for  the  amount  And  if  on 
appeal  the  former  order  be  vacated, 
or  the  amount  of  the  charges  to  bei 
p«id  l>e  reduced^  the  surplus^  if  be« 
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Ibre  levied  by  distrets,  nrnit  be  re- 
funded. The  Kin§:  v.  The  Inhah. 
of  Braiftfrd.    9  Eastj  97. 

^  An  order  of  Iwo  justices  of  .d.  for 
the  removal  of  a  pauper,  directed 
to  the  constable  to  convey  and  trans- 
port him  to  the  town  of  ff,  be- 
ing the  place  from  whence  he  last 
eame,  and  there  deliver  him  to  a 
constable  of  fF,  who  was  required 
also  to  deliver  him  to  the  next  eon- 
stable,  and  80  from  constable  to 
constable,  until  the  pauper  should 
be  transported  to  the  place  of  his 
last  legal  settlement,  if  any  he  had, 
in  the  state.  The  pauper  %Va3  de- 
livered to  a  constable  ^f  W.^  who 
transported  and  delivered  him  to  a 
constable  of  JV*.  The  overseers  of 
^.  appealed  to  the  general  sessions 
from  the  order,  who  dismissed  the 
appeal.  It  was  held,  that  the  or- 
der had  no  force  beyond  (he  town  of 
IF.  to  which  the  pauper  was  first 
sent ;  and  as  to  every  other  place 
or  purpose,  was  void  for  uneertain- 
ty ;  and  th^t'  JV*.  not  being  bound, 
by  such  ah  order, 'to  receive  the  paU' 
|9^,'  had  uo  right  of  appeal,  having 
aeted  i«  their  ow^n  wrong.  The  O- 
v&seers  atJflskttyurta  v.  Tte  Over" 
seers  of  GniUktlmd.  8  Johns.  Rep, 
412. 

ite  An  order  of  two  justices  for  remo- 
ving a  FAt>pei*  from  Gennantown  to 
Vj^r  DnMifi,  confirmed  on  appeal 
to  the  quarter  sessions,  was  quash- 
ed in  the  supreme  court,  the  justi- 
ces ivho  made  it  being  inhabitants 
of  and  rateable  to  the  poor  tax  of 
€fenmtit6wn,    2  BaUas^  213. 


POOR,  SETTLEMENT  OF. 

I.  By  ^Sppreritieeship  ;  and  of  pa- 
risk  Apprentices^  their  Jtnaen* 
iwres.  a^c, 
n.  By  Mrm,  or  Berivative, 
HI.  By,  or  wider  Certificate, 
IV.  By  Estate. 
V.  By  Htrir^  S^  Service. 
\I,  By  serving  an  office. 
YU.  By  being  mted  to^  andpaytnent 
(f  rates. 


ym.  By  renUng  a  tenement. 
IX.  By  nuirriage. 
X.  framing  out  to  prevent  a  set- 
Uementf  and  ether  points  rda- 
tiveto, 

I.  By  Apprenticeship  ;  and  of  parish 
Apprentices^  their  IndentvreSy  4fc. 

1  One  of  the  justices  to  allow  a  bin- 
ding must  appear  to  be  one  of  the 
quorum.  The  King  v.  The  Inkab. 
of  fVoalstanton..  2  Str.  liiO. 
d  A  certificate-man's  apprentice,  be- 
■  iug  assigned  to  a  parishiom^,  gains 
a  settlement.  The  King  v.  Inhah. 
ofPetliam.    2  Str.  1147. 

3  Where  the  duty  on  apprentices  is 
not  paid,  the  apprentice  gains  no 
settlement.  Betvoeen  the  parishes  of 
Curenden  and  Laland  in  Lanea^re. 
2  Str.  903. 

4  Ap|irentiee  may  gain  n  settlement 
though  the  master  liais  none.  The 
parishes  of  St.  Bride  and  St.  Sa- 
viowr^s.    2  SaUc.  083. 

6  The  failure  of  (lie  master  does  not 
dissolve  ihe  apprenticeship.  An 
apprentice  cannot  legally  kt  hin- 
self  until  his  apprenticealhip  is  dis- 
solved. The  surrender  of  the  in- 
dentures by  the  master,  after  the  let- 
ting, will  not  relate  back  so  as  to 
make  the  letting  lawful.  A  settle* 
ment  cannot  be  gained  by  hiring 
and  service,  unless  the  letting  was 
lawful.  The  Inhah.  ofBucktngtcn 
V.  the  Inhah.  of  St.  Michael^  Sebtng- 
ton.    2  L.  Rayin.  tB52*    1  Str.  581., 

d  Apprentice,  assigned  over,  by  his 
own  consent,  by  the  widow  of  hit 
master,  who  had  not  administered, 
gains  a  settlement  in  the  last  pa* 
rish.  The  King  v.  Inhahitants  of 
East  Bridgford.    2  Str.  1 M  & 

7  Parish  apprentice  may  agree  with 
Ills  master  to  cancel  his  indentures 
at  twenty-one,  thongh  bound  till 
twenty-four,  and  gain  a  settlement 
of  his  own.  Ecclesat  Bierlow  v« 
Warslow.     1  Black.  592. 

8  Apprentice,  dismissed  witlmut  can* 
celling  the  indenture,  gains  no  sH- 
tlement   by  a  subsequent  servics^ 
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with  ftaother  master^  g«  long  as  the 
term  eonlinaes.  The  King  v.  8i. 
JLuk^Bj  Middlesex,     i  Black,  653. 

f  The  ferty  days'  inliabitatioii  of  an 
appreDtiee  need  not  be  all  together. 
The  JCittg  Y.  Inhab.  of  CirencesUr^ 
1  Sir.  579. 

iO  Apprentiee  is  settled  where  he  lies. 
Tliejaarighes  ofJSt.  John  the  Baptist 
in  iJevises  and  8t.  James  in  Bishops 
Ktmiy.     1  Sir.  60^.      2  L.  Baym. 

i«ri. 

it  The  bankruptcy  ofthe  master  does 
net  disMi  ?e  the  apprenticeship.  The 
parishes  of  Puckt^gton  and  Cneepton 
Beenchamp  in  the4:(mnty  of  Somer^ 
set.     i  Str.  682. 

12  Apprentiee  hire«l  out  by  the  mas- 
ter gains  a  settlement  where  the^er- 
▼lee  is  performed.  Between  the  pa^ 
TUhesofSt,  Oeerge,  Hanover  Square, 
amd  St.  Jamesj  Westminster.    2  Str. 

1001. 

13  Colber'«  staU  no  inhabitancy  to 
nja  a  settlement.  The  King  v. 
The  Inhab.  of  St.  (Haves  Surrey.  ± 
Slr.6i. 

14  id.  is  bound  to  B*  but  series  C. ; 
his  settlement  is  in  (Ps.  parish. 
Parishes  i^ Hoi f  Trinity. and  Shore- 
diUh.    1  Str.  10. 

i^  •£.  is  bound  to  B.  but  serves  C; 
his  settlement  is  in  Cs.  parish. 
The  parishes  of  AlUudUnvs  on  the 
Wail  and  St.  Olave^  Surrey,    i  Str. 

li  An  apprentiee,  who  is  assigned, 
may,  as  such,  gain  a  settlement  in 
the  parish  in  which  he  serves  the 
Aaster  to  whom  he  is  assigned. 
Bdween  the  parishes  of  Caister  and 
Bceles.    1  L.  Baym.  683.    SaUc.  68. 

17  Apprentice  living  forty  days  in  a 
parish  after  his  master,  who  was 
cettifieatedy  purchased  an  estate, 
gains  a  settlement.  The  parishes 
cflmnghoe  and  Stonehridge.  1  Str. 
265. 

16  An  apprentice  who  works  in  one 
parish  and  lodges  in  another,  gains 
a  settlement  in  that  in  which  he 
lodges.  The  Inhabitants  of  Saint 
John,  Baptist  v.  The  Inhab.  of  Saint 
James.    2  L.  Baym.  137i.     1  <6^fr. 


19  Apprentice  gains  a  settlement 
where  he  lies.  Parishes  of  St.  Mi- 
ry Q^echurch  and  Badd\ffe.  1  Str. 
60. 

20  An  apprentice,  bound  for  four 
pears  only*  gains  a  settlement.  The 
parishes  of  St  Nicholas  and  St.  Pe* 
ter  in  Ipswich.    2  Str.  1066. 

21  A  poor  parish«giri,  bound  to  serve 
till  21  (without  saying  or  till  mar- 
riage) and  affsigned  over  to  another, 
gains  a  settlement  where  she  last 
served.  The  parish  d' Petrock  and 
Stoke  Fleming.    1  ffils.  06. 

22  If  the  master  of  an  apprentice  die, 
and  the  executor,  at  the  request  of 
the  apprentiee,  agree  that  he  shall 
go  to  live  mith  another  person,  a 
service  of  40  days  with  such  person, 
.before  the  term  of  the  apprentice- 
ship expires,  will  gain  a  settlement. 
Bex  V.  Stockland.    1  Doug.  70, 7l. 

Though  an  apprentiee  is  not  strictly 
assignable,  nor  transmissible,  yet, 
if  he  continue  with  an  assignee  or  a 
personal  representative  of  his  mas- 
ter, with  the. consent  of  all  parties, 
And  his  own,  that  will  be  a  contin- 
uation of  the  apprenttceship  to  the 
cflTect  of  gaining  a  settlement.    Ih. 

28  A  parish  apprentice  may  be  turn* 
ed  over  from  d.  to  B.  and  from  B. 
to  C,  and  shall  gain  a  settlement 
where  he  served  the  last  40  days. 
2* he  Parish  ofJiusttcick  and  Clap^ 
ham.    1  Wils.  1&8. 

24  A  person  occupying  lands  within 
a  parish,  is  compellable  to  receive 
a  parish  apprentiee,  though  he  do 
not  reside  within  such  parish.  B. 
V.  Clapp.    8  Term  Bep.  107. 

25  And  if  several  persons  hold  lands 
in  partnership,  in  the  parish  of  d,f 
some  of  whom  reside  on  such  lands 
and  the  others  in  another  parish, 
the  latter,  as  well  as  the  former  are 
liable  to  take  parish  apprentices  in 
Ji.  Bex  V.  J.  Barwick.  7  Term 
Bep.  33. 

26  So,  although  it  is  enacted  by  slat. 
20  O.  8,  c.  36,  relative  to  the  bind- 
ing of  poor  apprentices  within  par- 
ticular incorporated  districts,  that 
110  person^  shall  be  bound  to  receive 
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^  suefa  apprentiee,  uiile99  he  be  was  inserted,  and  the  doty  paid  for 

au'inhabitant  aud  oeeupier  in  the  it ;    and  the  stamp  used  was  of  the 

parish  lyhere  such  ehild  lives,  it  is  same  deseription,  and  the  doty  ap- 

hot  necessary  that  the  master  shonld  Dropriated  to  tha  same  fund,  as  if 

actually  reside  in  the  parish  ;  if  he  lour  guineas  only  had  been  inserted 

W  an  deeupier  there  it  is  sufficient ;  find  paid  for,  supposing  that  would 

for  inhabiUint  and  occti/iier. are  for  have  si|ffieed.      Hex  v»   BStymham 

this  purpose  s}7ionimou8  terms.    R,  Inliab,    5  East^  309. 

V.  Tdiv^tead  and  Happing  Bimdred$t  H  Money  given  by  the  parish  oflieerf 

3  Term  Bep.  023.  in  the  case  of  a  voluntary  binding, 

^  An  indenture  of  a  parish  appreq*  fis  the  consideration  of  taking  an 

tiee  assented  to  by  two  justices  sepa-  apprentice,  is  not  liable  to  the  stamp 

raieiy  is  void,  an&  gives  no  fettle?  duty  imposed  by  statute  8  Jnn  c.  9, 

ment.    Bea:  v.  Hamstall  Rldgware.  s.  85,  fo^  it  comes  within  the  excep- 

3  Term  JUp.  380.  tion  to  it,  as  being  at  ihe  public 

SS  But  the  assent  of  two  magistri^tes  charge  of  the  paridi.      4  Tenn  Rep, 

is  sufficiently  si^ified  by  one  of  196. 

them  first  signing  alone  and  being  30  Neither  is  any  duty  payable  for  a- 

afterwards  present  when  the  otW  ay  consideration-money  under  s.  8d, 

signs.    Rea}  v\  fVpiwkk  Inhab.    ^  of  that  act,  (or  thing  actually  given 

''^rm  Rrp.  404.  pr  contracted  to  4>e  given  under  s. 

JS9  If  a  poor  boy  be  bound  apprentice  40,)  unless  it  be  given  to,  or  to  the 

by  the  parish  officers,  with  the  con-  i|se  of,  the  master  or  mistress  of  the., 

sent  of  two  Justices  of  the  county  to  apprentice.^  4  Term  Bap.  i90,  '^^^ 

a  master  residing  in  a  different  pa-»  86  if  the  friends  of  an  apprentice  cov- 

rish  and  county,  and  all  the  parties  epant  to  maintain  him,  aud  provide 

(except  the  apprentice)  sign  the  iq-  him  with  clothes,  this  is  not  such  a 

denture,  the  i&ppreptiee  will  gain  a  benefit  as  is  liable  to  the  duty  imr 

settlement  in  the  parish  of  the  mas-  posed  by  statute  8  ^Bnn  c«  9,  s.  49* 

ter  by  residing  there  40  days  under  mx  v.  JjtigfiUm  Jbih/ab.     4  IVrm 

the  indenture.    Rex  v.  8t.  Mcho-  Rep.  732. 

las,  JVbUift^Aam.    2  Term  Rep.  726.  9^  And    consequently    a   settlemcBt 

80  Service  under  indentures  of  apr  mav  be  gained  by  serving  40  days 
prenticesbip,  not  stamped,  gives  no  finder  an  indenture  of  apprentice- 
settlement.  R.  V.  Edgworth,  ^  ship,  containing  such  a  eovesant, 
Term  Rep.  308  $  and  see  4  2bfm  fdthough  no  additional  ^nty  be  paid 
Rev.  2ta.  for  it.    Ibid. 

pi  Nor  does  service  under  an  unstam?  ^8  A  master  stipulating  for  4d.  out  of 

ped  agreement  of  apprenticeship.  every  Is.  of  the  earnings  of  his  ap* 

Rex  y.  DUcfungham  Inhabitants.    ^  prentice  is  no  benefit  to  him  within 

Thm  Rep.  769.                *  ihe  statute  qf  Jirmef  for  which  an 

32  An  agreement  for  the  assignment  additional  duty  is  to  be  paid,  being 

of  an  apprentice  from  one  niastcr  tq  by  law  entitled  to  the  whole.    B^ 

linotherinust  also  be  stamped  by  v.  fVanta^  Inkab.    l£ffst,  601. 

statute  23  0. 3,  c.  08.    6  Term  Rep.  39  Where  the  apprentice  covenanted 

402.  in  the  indentures  to  provide  for  him* 

93  Where  a  sum  i^reed  to  be  given  self  meat,  drink,  lodgingv  and  pbys- 


sen  meat,  anuK,  lodgincyana  pu/»' 
ic  in  sickness,  during  the  term,  for 
which  benefit  to  the  master  no  ao- 


with  an  apprentice  was  five  guin- 
eas, which  was  inserted  in  the  in- 
denture, and  the  duty  paid  accord-  ditional  duty  was  paid  under  statute 
ingly,  by  staUite  8  Mn  c.  9 ;  held  8  Am  e.  9,  s.  40,  the  indentores 
well,  though  in  fact  only  fourignin-  were  nevertheless  held  good,  and  a 
eas  were  paid ;  for  the  full  sum  re*  settlement  was  gained  under  tli^vi  j 
^eiised^  given,  paid,  agreed,  or  con'  it  not  appearing  whether  certsin 
itactedfor,  as  required  by  the  act. 
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yrecidy  payments,  wbieh  the  master  44>  Semng  forty  dajs  under  aq  inden- 


cavenaiited  to  make  to  the  appren- 
liee  doring  the  termi  M^ere  not  an  e- 
qetralent.  Hear  v.  fValton  in  Le 
UaU.  3  Term  Eep,  515. 
^o  If  A,  serve  seven  years  as  an  ap- 
preatiee^  and  tliere  be  iio  indenture^ 
be  cannot  gain  a  settlement  either 
as  ao  apprentiee  or  as  a  yearly  s^r- 


tnre  of  apprenf ieeship  to  an  infant 
will  give  a  settlement.  Bex  v.  St. 
Fetrox^  Dartmouth,  4  T'erm  Rep. 
196. 

^  The  latter  part  of  the  service  of 
an  apprentiee  may  be  joined  to  the 
former,  notwithstanding  an  iuter- 

1  Hmn  Rep.  2SU 


vening  serviee     _  ^ 

Yant.     Sex  Y,  Mirgr^m  Inhab.    9  46  If  an  apprentice  live  with  bis  mas^ 

Term  Rep.  153.  ter  ftrty  days  in  j*.,  then  forty  days 

M  It  U  a  general  rule  that  a  defbe-  pn  B.j  and  then  one  day  in  li.,  he 

live  contract  of  apprenticeship  can-  is  settled  in  .4.    Rex  v.  Brighthelm* 

not  be  converted  into  a  contract  of  sione  Jnhab.    5  Term  Rep*  188. 

hiring  and  serviee,  so  as  to  give  the  47  An  apprentice  cannot  gain  a  set- 


apprentice  a  settlement  as  a  yearly 
servant  by  serving  under  it.  Whe- 
ther a  contract  be  a  contract  of 
apfprenticeship,  or  of  hiring  and  ser- 
Tiee,  most  depend  on  the  intention 
of  the  parties,  which  is  to  be  col- 
lected from  the  whole  of  (heir  a- 
greement^     A  contract  of  appnen-  46  8o  (he  mere  .^ozr/e(/|^6  o^  the  mas 


tiement  in  a  different  parish  by  ser- 
ving another  master  unless  there  bo 
an  express  consent  of  the  original 
master  to  the  particular  service ;  a 
mere  recommendation  is  not  suffi- 
cient. Rex  V.  Sandford.  1  Term 
Rep.  281 ;  and  0  Ihrm  Rep,  452. 


lieeship  may  be  form.ed  without  us- 
ing the  term  ^  apprentice."  Rex 
T.  Laindon  Inhab.    S  Term  Reports^ 

379. 
42  Where  a  pauper  agreed  with  a 
weaver  to  serve  him  for  a  year  and 
a  balf,  and  the  master  was  to  teach 
him  to  weave^  and  the  pauper  was 
to  have  half  his  earnings,  and  find 
himself  in  every  thing ;  nnder  which 
eantraet  the  panper  served  his  mas- 


ter of  the  apprentice  serving  anoth- 
er person,  without  a  consent  to  the 
particular  individual,  is  not  suffi- 
cient. 3  Ter^  Rep.  605, 
49  If  tfa^  agreement  between  the  first 
and  second  master,  expressing  such 
consent,  ^aunot  be  received  in  evi* 
denee,  (because  pot  «;taroped,)  parol 
evidence  of  the  agreement  ought  not 
to  be  admitted.  '  Rex  v.  St.  Paulas 
Bedford.    6  Term  Rep.  452. 


ter  for  above  a  year ;  held,-  that  he   50  Where  a  master,  after  giving  his 


thereby  gained  a  settlement  as  by 
hiring  and  service ;  it  being  the  ap- 
parent intention  of  the  parties  to 
create  the  relation  of  master  and 
servafi,  and  not  that  of  master  and 
apprentice.    Rex  v.  Eccleston  Inhab. 
&£cesf,  298. 
43  To  establish  a  settlement  by  ap- 
prenticeship it  was  proved  that  the 
indenture  was  of  two  parts,  that 
one  had  been  destroyed,  that  the 
iother  had  come  to  the  hands  of  Jt., 


apprentice  leave  to  get  another 
master,  recommended  to  him  to  go  to 
a  particular  person  in  the  sanee  bu- 
siness, and  make  an  agreement  with 
him /or  his  own  good,  which  he  ac- 
cordingly did,  and  served  his  second 
master  two  months  before  his  in- 
jientnres  were  given  up  to  him  by 
his  first  master,  such  service  with 
the  second  master  eained  a  settle- 
ment. Rex  V.  Hmy  TrinUy  in  the 
Minories.    3  J^erm  Rep.  605. 


who,  when  asked  for  it,  said  he   01  An    apprentice    agreed    verbally 


eould  not  find  it,  but  «^.  was  not  su- 
pcenaed  to  give  evidence }  and  upon 
that  ground  the  evidence  offered 
was  deemed  insufficient  to  establish 
the  apprenticeship.  Rex  v.  Castle' 
ton  Inhabilan.    6  Tepn  Rep.  286. 


with  his  master  to  purchase  the  rest 
of  his  time,  and  that  the  indentures 
should  remain  with  the  master  till 
payment  of  the  sum  stipulated, 
part  of  which  only  was  paid  ;  be- 
fore the  expiration  of  the  time  ha 
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served  another  man  at  the  reeom* 
'  mendaiioD  of  his  original  master,  a- 
boTedkOdays;  this  was  holden  to 
enure  as  a  serviec  under  the  inden- 
tures. Rex  V.  Chippingj  Warden 
Inhab.    8  Term  Rep.  108. 

52  Where  there  has  been  such  an  a- 
greement  between  the  master  and 
the  apprentice  to  give  up  the  inden- 
tures, as  that  to  an  action  of  cove- 
nant brought  by  the  former,  the  lat- 
ter eould  plead  the  matter  in  bar ; 
or  so  as  to  enable  the  apprentice  to 
bring  trover  or  detinue  for  the  in- 
dentures on  the  master^s  refusing  to 
deliver  them  up ;  the  indentures  are 
considered  as  cancelled,  for  the 
purpose  of  enabling  the  apprentice 
to  gain  a  settlement  by  hiring  and 
service,  though  the  indentures  still 
subsist  in  fact.  R,  v.  Harberton.  1 
Term  Rep.  139» 

53  But  when  indentures  of  appren- 
ticeship still  subsist  in  point  of  law, 
and  the  pauper  has  served  anoth- 
er master  unaer  an  idea  that  they 
were  relinquished*  no  settlement  is 
gained  by  such  service,  either  as  an 
apprentice,  or  as  an  hired  servant. 
Re:tc  V.  Sandfard.    1  Term  Rep.  281. 

B^  Where  the  master  of  an  appren- 
tice toldliiiu  ^'  that  he  had  no  fur- 
ther employment  for  him,  and  hB 
might  go  where  he  pleased ;"  and 
the  apprentice  hearing  of  anoth- 
er master,  was  going  to  him,  and 
being  met  by  his  original  master, 
and  asked  where  he  was  going,  an- 
swered that  he  was  going  to  U.j  to 
which  the  master  replied, ''  he  miffht 
go  there  or  where  he  pleased  ;'*  heid^ 
this  was  not  sueh  a  particular  as- 
sent of  the  original  master  to  the 
service  with  U.  as  would  enable  the 
Apprentice  thereby  to  gaiu  a  settle- 
iiicQt,  though  the  indentures  were 
not  s;iven  op  or  cancelled.  Rear  r. 
CredUon  Inhabitants.      1  Rast^  09« 

35  An  apprentice  oflfered  his  master 
a  guinea  ^'  to  let  him  oif,"  to  which 
the  master  agreed,  and  was  also  to 
c;ive  him  a  suit  of  clothes  when  the 
guinea  was  paid,  but  the  indentures 
v»erL>  not  delivered  up  or  cancelled. 


The  guinea  not  being  paid,  the  in- 
dentures still  subsisted  in  law,  and 
a  settlement  may  be  gained  by  ser- 
ving another  master  with  the  eon- 
sent  of  the    firsU      The    aessious 
ought  properly  to  find  the  faet  of 
such  eonsent,  and  not  merely  evi- 
dence of  it :    but  Laving  found  that 
on  application  by  the  apprentice  to 
his  original    master  for  leave  to 
serve  one  B.j  who  would  not  take 
him  without  the  master  said  ^*  he 
might  go  with  all    his  heart,  and 
that  it  would  be  a  good  thing  for 
him  to  learn  the  trade  :"    this  was 
holden  sufficient  evidence  to  war- 
rant the  conclusion  of  the  sessions, 
that  the  original  master  bad  con- 
sen  ted  to  the  particular  service.  Rex 
v.  Shebbear  Inhabitants,    i  East^  73. 

06  The  pauper,  an  apprentice,  being 
about  to  marry,  told  his  master  thai 
he  wished  to  provide  and  work  for 
himself,  to  which  the  roaster  con- 
sented, and  said   he  might  do  the 
best  he  could  for  himself;   but  no- 
thing was  said  about  the  indentures, 
and  they  were  not  in  faet  delivered 
up  or  cancelled  ;    the  pauper  after- 
wards engaged  to  work  w  ith  anoth- 
er master,  who   t^ld  the  original 
master,  that  he  had  got  the  pauper 
at  work,  to  whieh  the  original  mas- 
ter answered,  '^  I  am  glad  of  it,  ht 
was  a  bad  lad,  and  1  eould  make 
nothing  of  him  ;"    held,  this  was 
not  sueh  a  consent  to  the  partiealar 
service  as  would  confer  a  settlement 
in  the  parish  where  the  pauper  then 
lived  with  the  seeond  uiasiter.    Rex 
V.  St.  Helen  Stonegate  Inhabitants,  i 

EdSt^  2S5. 

07  A  contract  under  seal  and  stamp* 
€d,  to  serve  another  for  three  years, 
at  so  much  per  week,  the  master  a- 
greeing  to  learn  the  other  a  trade,  ^ 
and  the  latter  agreeing,  if  be  lost 
any  time  to  the  prejudice  of  hi«  | 
master,  to  abate  so  much  per  dayi 
constitutes  an  apprenticeship*  And 
at  any  rate  the  pauper  having  serv- 
ed under  it  for  more  than  a  y«^ 
gained  a  settlement  eitlier  as  an  ap- 
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prentke  or  as  a  hired  serrant.   Eex 
▼.  Bawiusm  Inhab.    i  East^  031. 
it  Bappduog  an  infant,  who  hinds 
faimseif  an  apprentice,  may  put  an 
end  to  the  apprentieeship  at  his  e- 
leetion,  yet  he  does  not  put  an  end 
to  it  hy  leaving  the  master's  ser- 
▼iee  snd  entering  into  the  kin^^'s 
serriee.     Rex  v.  Hindringham  In* 
hob.     6  ITerm  Rep.  387. 
S%  In  sneh  a  ease  the  indentures  eon- 
tlnue  in  foree  for  the  term,  and  no 
settlement  ean   be  gained    daring 
that   term  by  hiring  and  serviee. 
€  jEWir  Rtp.  6ff7. 
SO  Whether  an  infant  ean  put  an  end 
to  the  apprentieeship,  it  being  a 
contract  lor   his  benefit  F     <{ii.     6 
Titrm  Sep,  558 ;  andJishcroft  v.  Ber* 
ties.     6  Ti'rin  Rep.  ^52. 
ftl  'fhe  residenee  of  nn   apprentiee 
with  his  grandmother  in  a  different 
parish  from  his  master  on  aecount 
of  illness,  thoagh  with  the  consent 
of  the  master,  is  not  referable  to  the 
apprentieeship  so  as  to  gain  him  a 
settlement    in    such   third   parish. 
The  King  r.    The  Initabitants  of 
Bramb^-in-tke  Mxrsli.    7  £flst,  38 1. 
S^  An  apprentice  to  a  ship  o%viier  liv- 
ini;  at  Ji.  gains  a  settlement  by  re- 
siding OR  board  his  master's  ship 
lor  40  days  in  B.  while  the  ship 
was  staying  and  trading  there  in 
the  course  of  his  master^s  trade  and 
employ  upon  a  coasting   voyage. 
And  if  the  apprentiee  afterwards, 
npon  the  bankruptcy  ef  his  master, 
return  to  A.  where  he  formerly  re- 
sided with   his  master  as  at  his 
home,  and  finding  that  his  master 
had  abseonded,  live  there  with  a  re- 
lation without  doing  any  further 
service  there  for  his  master ;  such 
residence  though  for  more  than  40 
days  before  his  apprenticeship  ex- 
pired, will  not  regain  him  a  settle- 
ment in  A.  ^  The  Kivg  v.  The  In- 
hfAUaxds  €f  Tap^ham.    7  East^  466. 
63  Where  the  master  and  father  of 
the  boy  agreed,  under  seal,  that  the 
master  should  teach  the  son  the  art 
and  mistery  of  weaving  for   five 
years,  and  find  utensils,  and  that 


the  son  shonld  receive  half  his  earn- 
ing, and  the  master  the  other  half; 
under  which  the  boy  served  out  the 
time  as  an  apprentice;  held  that 
this  agreement  between  the  father 
and  master  (to  which  the  son  was 
no  party)  not  binding  the  son,  or 
the  father  for  him  to  any  service  to 
the  master;  but  the  son's  service 
in  fact  being  merely  voluntary ;  was 
no  apprenticeship  in  point  of  law  ; 
and  consequently  no  settlement 
could  be  gained  by  the  son  serving 
his  master  under  such  contract. 
The  Kins  v.  The  Inhabitants  of 
Cratnford,  8  JBase,  26. 
64  An  indenture  binding  an  adult  as 
an  apprentice,  which  was  not  eie- 
GUted  by  herself,  but  only  by  her 
father  in  law  and  the  master,  though 
with  her  consent,  does  not  consti« 
tute  her  an  apprentice ;  and  conse- 
quently no  settlement  ean  be  gain- 
ed by  her  under  such  indenture* 
Rex  V.  I'he  Inhabitants  ofRipon. 

0  AW,  295. 

II.  By  Birth,  or  Derivative. 

i     Bastard,  born  pending  an  illegal 
order  of  removal  from  A,  is  settled 
in  Ji.     Between  the  Inhabitants  of 
Much  Waltham  and  Peram  in  Essex. 
2  Salk.  474. 

2  Listing  as ,  a  soldier,  such  a  sepa- 
ration l^rom  the  father's  family  that 
the  son  does  not  afterwards  change 
his  derivative  settlement,  though  the 
father  ehanges  his  own.  Rex  v. 
Watpole  St.  Peter^s.      1  Black.  669. 

3  When  a  man  purchases  for  less 
than  30\,  and  continues  to  reside 
thereon  for  36  years,  the  settlement 
of  his  children  horn  during  such  re^ 
sidenee,  if  they  leave  the  father,  is 
at  the  fathers  prior  settlement. 
Oi>er  J^Torton  v.  Salford.  1  Black. 
433  and  460. 

4  Bastard  settled  where  born.  The 
Inhab.  of  St.  Mcholas  Guildftnd  in 
Surretf^  and  HilUngton  in  Sussex. 
2  Salk.  484. 

5  Where  the  husband  is  settled,  the 
wife  and  children  must  likewise  be 
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•ettled  there>    Bex  v.  InhahiJtuids  order   for    removing    the    inotheF 

of  Oaking,    3  Salk.  256,  thither,  it  is  no  iettJement  there. 

4    Bastard  born  in  B,  pending  an  il-  Inter  InhabitanL  Paroch*  fVeslbury 
\t^\  order  of  removal  of  the  moth-  and  Costham.    1  8alk,  I2i. 
er  from  Jl*  to  B.  (which  is  aAer  re-  id  Children  bom  M^here  the  father  Us 
versed,)  is  settled  in  A.     fVood's  not  gettled  maj  be  sent  to  his  settle- 
Case.     1  8alJc.  121.  ment  after  his* death.     The  Parish- 

7    Father  settled  at  A.  removed  to  es  of  8t,  GUeB  in  Beading  and  Bvers- 

^.  with  his  children,  and  gains  a  ley  Blackwater  in  Berks.    tSifr.ddO. 

new  settlement  there :  and  so  do  the  16  A  legitimate  child  obtains  a  settle* 

children,  thoua;h  under  the  age  of  meat  by  birth  in  the  place  in  which 

seven  yean.    The  Inhabitants  of  the  it  is  born,  if  tit  parents  have  nv 

Parishes  of  Cumner  afid  Milton  in  .  settlement. 

the  County  of  Berks,    2  Salk.  028.  But  if  the  father  had  a  settlement 

B  If  a  son  grown  up  removes  with  his  when  the  child  was  born,  the  child 
fiitlier  as  part  of  his  family,  he  will  be  settled  by  parentage  in  the 
gains  a  new  settlement  with  the  parish  to  which  its  father  belongs, 
father;  but  if  the  father  afterwards  although  the  father  resided  else- 
removes  and  leaves  him  behind,  he  where  at  the  time  of  the  birth,  andl 
gains  no  settlement  in  this  last  for  the  whole  of  his  life  afterwards, 
place.  The  Parish  of  Eastwoodhey  St.  Qiles^s  in  Reading  v.  Eversleifj 
y.  IVestwoodhey.     l  Sir.  438.  Biackwater,     2  L*  Raym.  133^     i 

9*    if  the  widow  gains  a  settlement  Str.  630. 

after  her  husbands  death,  such  of  1^  Bastard  born  at  *i,  pending  an  or« 

'  her  children  as  have  never  been  e-  der  of  removal  from  B,  afterwards 

manoipated  will  be  settled  at  the  reversed,  is  settled  at  B.     The  Pa^ 

place  in  which  she  gains  such  set-  rishes  of  Westbury  arid  Coston.     2 

tlement,  and  not  in   the  place  in  Salk.  532. 

which  the    husband   was    settled.  iS  Where  a  woman  with  child  of  a  has- 

Bdwien  the  Parishes  of  PauMwry  tard  is  removed  from  A.  to  B.  anil 

ani  fVojdea.     2  Str.  7M.     2  L.  privately  retnms  to  Jt.  and  'n  thera 

Rvm-  11^73.  delivered,  the  settlement  of  the  bas- 

10  Where  parents  are  dead  the  chil-  tard  is  id  ^.  The  Parishes  of  Landi^^^ 
ilrea  must  be  settled  where  born.  naboe  and  Much  Birch,  i  mr.  476. 
Lackington  v.  St.  Austin's  Parish.  19  Bastard  is  settled  in  the  place 
3  Salk.  257.  where  born,unle;is  by  fraud  she  wa» 

1 1  The  bastard  of  a  certificate  per-  delivered  there.  Masters  v.  Child. 
son  is  settled  where  born.    Between  3  SaUc.  66. 

the  Parisfies  of  Lydlinch  and  Hilton.  20  A  bastard,  living  with  its  mother 

2  Str.  1168.  for  nurture  at  the  place  of  her  set- 

12  'V\\Q  legitimate  child  of  persons  tlement,  must  be  maintained  by  its 
having  no  settlement  is  settled  own  parish,  and  not  by  the  moth- 
where  it  is  born,  and  may  be  remo-  er's.  Simpson  v.  Johnson,  i  Doug, 
ved  t!iit!ier,  unless  that  parish  can  7  to  9. 

shew  that  it  i^  settled  elsewhere.  ^1  The  pi aee  of  birth  is  prima  facie 

The  Hamlet  of  SpUalfields  v.  The  the  place  of  settlement.     Reas  v. 

Parish   of  St.  Andrews^  HaWom.  Heaton  Mfrrisj   tnhab.      dt  Tsmi 

1  L.  Raym.  587.  Rep.  653.                           * 

13  A  certitieate  man  has  a  son  bom,  22  The  sessions  having  decided  in  fa- 
who  lives  till  20  years  old,  and  then  voor  of  a  settlement  in  A.  by  which 
serves  a  year ;  this  gains  the  son  the  pauper's  father  was  proved  to 
no  settlement.  The  King  v.  The  have  been  relieved  while  resident  in 
Parish  of  Bray.  1  fFHs.  121.  another  parish  40  years  ago,  and  be- 
ll A  bastard  born  pending  an  illegal  fore  the  pauper's  birth ;  and  the 
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ittiiy  tTiileiiftd  to  oppose  this  being  not  entitled  to  a  settlement  ^ined 
tkat  %£  the  pauper's  own  birth  in  afterwards  bj  the  father.    &x  v. 
B.  the  eovrt  of  K.  B.  eonfirmed  the  Roath  Inhab.    a  D?na  Rep.  sti,7. 
order  ef  sessions  on  a  ease  reserved.  29  A  son,  sixteen  years  oid,  was  bound 
Bex^r.  Wakefield  Inhab,  5Ba$t^BZ5,  apprentice  in  .J.  for  four  years, 
S3  Where  a  eertifieate  was  granted  whieh  he  served,  and  never  after- 
to  a  pauper  and  Ms  wife^  whieh  lat-  wards  returned  to  his  father^s  famt* 
ler   appeared  afterwards  to  have  \y ;  the  indenture  was  void  Ibr  want 
had  a  former  husband  living  at  the  of  a  stamp,  and  the  fhther  in  the 
time,  and  a  ehild  was  born  during  mean  time  gained  a  settlement  at  If.; 
the  eehabitation  of  the  pauper  and  held,  that  the  son  was  not  settled 
his  supposed  wife  in  the  eertifieated  in  .A.  by  the  apprentieeship,  and 
parish,  and  was  baptized  as  thei^  that  he  was  not  emaneipated,  but 
ehild ;  this  was  held  suAeient  evi-  followed  his  father's  settlement  at 
denee  of  bastardy  to  settle  the  ehild  B,     Bex  v.  Edgwartfu      3    Term 
where  bom.    Rex  v.  Lubbenkam  Iti"  Rep,  B5S ;  4»  Term  Rep,  3ld. 
habUmUs.    4  Term  Rep.  25i,  dO  Proof  of  the  father's  settlement  is 
0*  The  settlement  of  a  ehild  five  years  sufficient  to  establish  the  settlement 
old,  leaving  the  father's  family,  and  of  the  son  in  the  «ame  parish,  if  no- 
living  with  difterent  relations  till  thing  appear  to  eontradiet  it.  .  Re^v 
ten,  follsws  that  of  the  father ;  if  t.  Stone  InkabitafUs,    a  Term  Rep. 
he  has  not  gained  any  settlement  in  59. 

his  own  right*    Rex  v.  C^ffekurch,  SI  The  settlement  of  a  person  attaint-* 

3  arm  R^  114.  ed,  acquired  before  the  attainder,  is 

fiS  A  child  is  not  emancipated  so  as  eommiioicated  to  his  children  bora 

to  lose  the  benefit  of  any  settlement  afterwardil.     Rex  r,  £it  Mary  in 

whieh  his  father  may  gain,  till  2t,  Cardigan,  InhabitaMa.    6  Tmn  Be-' 

or  marriage,  or  till  he  has  gained  a  ports^  116. 

settlement  io  his  own  right,  or  till  3S  A  settlement  gained  by  a  Spoteh* 
he  has  contracted  a  relation  incon-  man  some  years  after  his  son  was 
sistent  with  the  idea  of  his  being  emancipated  bv  having  left  hiii  fam-* 
part  of  his  father's  family*    Rex  v*  ily  and  enlistea  in  the  army,  is  not 
WiUon  cum  Twambrockes,    3  Term  communicated  to  the  son ;  and  it  ia 
Btp.  3Sd.  immaterial  whether  the  son  had 
M  A  son,  of  age,  and  married,  eon-  gained  a  settlement  for  himself  or 
tisaing  to  live  with  his  father,  does  not      Rex  v.  Stanwix  Inhab,    9 
not  follow  a  settlement  subsequent-  .7b*m  Rep,  670. 
ly  acquired  by  the  father  in  another  33  Before  the  revolution  the  settle- 
parish,  to  whieh  the  son  also  ac-  ment  of  a  slave  always  followed 
companied  him  as  part  in  fact  of  that  of  his  master,     ffinckendan  v. 
his  household.    Rex  v.  Sverton  In^  HatfiM,    4  Masa,  123. 
hMkcrda,    1  Bad,  026.  Slaves  were  not  within  the  statutes 
^  A  drummer,  under  ase,  entered  in-  relating  to  the  warning  of  persons, 
to  the  same  militia  in  whieh  his  in  order  to  prevent  their  gaining  a 
father  was  Serjeant,  and  lived  with  settlement ;  nor  within  the  act  of  7 
his  father,  the  latter  receiving  the  O.  3,  c.  3,  which  provides  that  no 
son's  pay  $   held,  that  a  settlement  settlement  shall  be  gained  by  resi- 
gaioea  by  the  father  during  such  denee.    Ibid, 
time  was  communicated  to  the  son.  But  when  manumitted,  they  could  ac- 
Rex  V.   Wchum  Inhab,     8  Term  quire  a  settlement    in   their  own 
Rep,  479.  Hi^ht,  and  if  they  had  resided  a 
9S  An  adult  who  leaves  her  father's  ye«ir  in  the  town  where  they  were 
bouse,  and  goes  into  service,  be-  mannnittted,  they  could  not  then  he 
comes  thereby  emancipated,  and  is  warned  out.    Ibid, 
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S4'  upon  a  father's  eaining  a  new  set- 
tkoieni,  a  child  of  full  age  volunta- 
rily living  with  him  doen  not  gain 
tueh  new  settlement^  within  the 
statute  of  1793,  c.  849  >•  ^  c^rt.  2. 
8pringjidd\.  PFitbraham^  ^Mass* 
498. 
95  Of  the  settlement  of  slaves,  high' 

ton  V.  Freetown,    4  Jtfoss.  d/i9. 
36  The  question  of  settlement  cannot 
be  tried  in  an  action,  brought  on  a 
Ibond  given  to  indemnify  a  town  fiur 
the  support  of  a  bastard. child ;  and 
the  party  i»  stopped  by  his  bond 
from  alleging  -that  the  plaee  of  set- 
tlement was  in  another  town.    Falls 
tmd  Smitk^  overseerSy  ^c.  v.  Bel" 
knap,    i  Johns,  Rep,  486. 
The  surety  of  such  indemnity  bond 
eiven  to  save  harmless  (he  town, 
froin  tiineJfO  time  thereafter i  is  li«U 
den,  after  the  child  was  arrived  at 
the  age  of  21  years,  and  as  lon^*:  a^s- 
it  shall  continue  chargeable.    Ibid. 
Sff  8.  9V.  was  bora>  in.  the  state  of 
CannecticiUy  where  she  had  a  legal 
.  settlement,  and  on  the  ist  Maif^  isoi, 
came  to  reside  in  the  city  of  ^ew* 
Yorky  where  she  cen4iuued  to  re-^ 
side  in  the  eapaeily  of  a  servant, 
until  the  19th  January f  1801',  when 
she  was  delivered  of  a  bastard  child. 
8he  had  not  been  bound  as  an  ap- 
prentice, or  servant,  to  any  person. 
The  overseers  of  the  poor  of  the 
city  of  J\^W'Forky  granted  an  or- 
der, chaining  the  reputed  father  of 
the    child    with  its    maintenance,, 
which  order  wascon6rmed  by  the 
general  sessions.    It  was  held,  that 
the  mother  had  no  legal  settlement 
in  J^TeW'Yorky  and  that  it  was  com- 
petent to > the  ju^itices  to  grant  the 
order  of  filiation*     fFynkeop  v.  O- 
verseers  of  the  poor  of  the  Ciiy  of 
•MsW'Fork,    3  Johns.  Rep.  iB, 
M  seems  (hat  where  the  mother  of  a 
bastard  child  had  no  legal  settle- 
ment, the  child  acquires  a  settle- 
ment by  birthy  in  the  place  it  is 
born.     Ibid. 
3S  Where  a  town  is  divided  by  an  act 
of  the  legislature,  into  two  towuft, 
'jmd.the  poor  are  aUo  io  be  divided 


between  the  (wo,  tlmse  who,  ftfter- 
wards,  become  paupers,  are  to  be^ 
considered  as  settled  in  the  town,. 
withii^which  they  were  respeetiye- 
ly  born,  and  not  where  they  h)i,p» 
pened  to  reside,  at  the  time  of  divi# 
sioii.  Overspers  of  Washing  v.  O- 
verseers  ofStanfotd^  3  Johns.  Mep, 
193. 

III.    By  or  under  CerttfLcuUk 

1  Certificate  concludes  (he  parisk 
that  gives  it  as  to  all  facts  therein 
mentioned.  The  Parish  of  JV*ew 
Windsor  V,  White  Walihmn.  i  Str. 
186. 

2.  A  certificated' person  having  retur^ 
nedto  the  certifying  parish,  and  re* 
mained  there  18  years,,  a  son  who 
was  burn  to  him  there,  being  hired, 
and  serving  for  a  year  in  the  parish 
certified  (%  gains  a  settlement  in 
that  parish.  Rex  v.  Frampton.  ^ 
Doug^  418,  41^. 

3  Certificate  concludes  the  parish 
giving  it  only  against  the  parish  to 
which  it  is  given.  The  Parishes,qf 
Jlt^Saints  and  8t,  Giles  in  J^orth^ 
ampton.    2  ^alk.  S3Q. 

4.  A  pauper's  cer4ificate  signed*  by 
two  justices  witnesses,  withovt  s4a« 
ting  their  allowance,,  held  void. 
Between  the  Parishes  of  UomcasUe 
and  Boston,     t  8tr.  94. 

5  When  the  son  of  a  certificate  man 
becomes  independent  of  his  father, 
he  shall  not  follow  his  father's  Jaat 
settlement  that  he  gained  by  pur- 
chase, but  that  from  whence  h% 
eajue  with  his  father  bv  certificate. 
Thp  King  v.  The  Parish  of  Bugden. 
4  Wils.  183. 

6  Certificate  concludes  the  parisK 
giving  it  as  to  all  the  uorld.'  TAc 
Inhabitants  of  the  Parish  of  Honiion 
and  St,  Mary  Jlxe.    2  8aUc.  535. 

7  Certificate  conclusive  to  the  parish 
that  gives,    betiveen  tlie  Parishes  of  • 
J^Iaidstone  and  Hedcome  in  Kent.    2) 
Str.  123.S. 

8  A  certificate  given  to  a  pauper  i» 
an  indemnity  to  the  parish  to  whicU 
the  pauper  is  going,  from  the  eou^ 
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leqafitees  of  permitting  bim  to  re'- 
tide  tbere.  Mtex  v.  Mwington  In* 
hMtanis.    1  Tenn  Rep.  856. 

9  An  aliowanee  of  a  eertifieate  of  a 
^ettJement,  as  having  been  duly  ex- 
eeated)  written  in  ibe  margin  of  the 
^rtifieate,  and  8ig*ned  by  two  josii- 
ees  is  alone  BUtficient  proof  of  the 
eertifieate,  where  isnch  certificate  is 
above  thirty  years  old,  notwithsfan- 
di^  the  allowance  does  not  certify 
the  affidavit  of  one  of  the  witnesses 
as  to  the  dae  execution  and  attesta- 
'tion  of  the  certificate  according  to 
atatote  8  (i.  2,  c.  29.  Rex  v.  FaV" 
rinffion  Inhab,    2  Term  Rep.  466. 

iO    ^ei.    Whether  an  allowance  of  a 
eeriificate   written  in   the   margin 
.•and  signed  by  two  justices,  which 
allowance  does  not  certify  any  affi- 
davit made  by  one  of  the  witnesses 
according  to  statute    S    G.    2j  e. 
S9f  can  be  connected  with  a  wri- 
ting on  the  other  side  of  the  same 
paper,  not  signed  by  the  justices, 
-certifying  that  s^ich  an  affiilavit  was 
made,  so  as  to  amount  to  proof  of 
•snch  eertifieate  uithin  the  provrs- 
aotts  of  Stat.  3  G.  2,  c.  2B.     2  Terw 
fRtp,  466. 

It  The  parties  producing,  on  an  ap* 
peal  at  the  sessions,  a  parish  certif- 
icate of  thirty  years'  date,  need  not 
give  any  account  of  it ;  the  bftre 
production  of  it  is  sufficient.  Rex 
"v.  Rifton  Inhab.     s  Term  Rep.  2?I9. 

12  A  eertifieate,  promising  to  receive 
the  paupers  when  requested^  means 
only  when  they  shall  be  kgaUtf  re- 
qnested,  namely,  by  two  justices 
when  the  paupers  become  chargea- 
ble.   3  Term  Rep,  44. 

tS  If  it  meant  to  receive  them  before 
they  became  chargeable,  it  would 
be  void  nnder  the  statute  8  and  9 
W.  8,  e.  80 ;  for  a  certificate  is  on- 
ly binding  when  it  is  conformable 
to  that  statate.    3  Term  Rep.  44. 

14  A  certificate  must  be  signed  by  a 

mtf|brity  of  the  parish  officers  de 

Jatio^  and  must  be  directed  to  one 

parish  in  particnlar.      Rex  v.  Wy- 

mandham  Inhab,    6  Tenn  Rep.  r^nz. 

^  But  it  hat  since  been  held^  that  a 


certificate  directed  Xfi  the  parish  of 
«9«  or  any  other  in  C.  will  operate 
upon  delivery  to  the  parish  of  B. 
which  is  also  in  C  ;  and  that  by 
the  statute  8  and  9  W.  S,  e.  80,  a 
certificate  need  not  be  direeted  to 
any  particular  parish.  R.  v.  Li/- 
lif^fifn.  i  Eaetf  488. 
16  An  appointment  of  one  overseer 
alone  for  a  township  is  bad  in  law  ; 
the  Stat.  13  and  14  Cdr.  S,  c.  12,  re* 
quiriDg  at  least  two  ;  and  a  certifi- 
cate granted  by  such'  overseer  is 
void,  and  gives  no  security  to  the 
certificated  parish  against  the  gain- 
ing of  a  settlement  there  by  the 
party  named  therein  ;  snch  certifi- 
cate not  being  made  pursuant  to  the 
statute  8  and  9  W.  8,  c.  SO,  which 
requires  it  to  be  made  ^  by  the 
churchwardens  and  overseers,  or 
the  major  part,  or  by  the  overseers, 
where  there  are  no  churchwardens.'^ 
Retc  V.  Ciifton  Inhalnktnts    2  Eastj 

168. 

ii7  On  a^eftlement case,  the  eonrt  will 
•  not  inquire  into  the  validity  of  the 
•titles  of  the  officers  who  signed  the 
certificate.    6  Term  Rep.  552, 

AS  An  order  of  removal,  adjudging 
that  the  panper  was  settled  at  •?.  ^ 
virtue  of  a  eertifieate^  was  confirmed 
at  the  sessions  on  the  merits ;  on  its 
being  stated  by  the  sessions,  accord- 
ing to  direction  from  the  court,  that 
the  certificate  was  not  signed  by  a 
majority  of  the  churchwardens  and 
overseers  of  «tf.,  this  court  quashed 
the  orders.  Rex  v.  Maargam.  1 
7'erm  Rep.  TT5, 

10  The  parish  of  A,  consisted  of  sev- 
eral hamlets,  having  separate 
churchwardens  and  overseers ;  and 
a  certificate  having  been  granted  by 
some  of  them,  describing  Uiamselvea 
as  officers  of  the  parish  at  large^  ev- 
idence was  admitted  to  shew  that 
they  were  the  officers  of  the  hamlet 
in  which  the  pauper  was  settled^ 
for  snch  evidence  does  not  contra-' 
diet,  it  only  explains  the  certificate. 
Rex  V.  Samborn.    8  Term  Rep.  609. 

20  A  certificate  granted  nnder  statute 
8  and  •  W,  8,  e.  3Q,  to  the  iiead^ 
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n  fSunily  in  a^eneral,  extends  to  idl 
bis  children  living  with  him.     22^ 

V.  StorringUm  Inhabitants*    7  2hrm 
Bep.  136/    and  s^e  ^  Term  Bap. 

797. 

Ui  Bat  if  the  parties  wish  it,  it  m%y 
be  so  framed  as  to  exclude  a  son  of 
the  age  of  fourteen,  who  maintains 
liiin^eif  by  his  oivu  labour.  7  Term 
hep,  136. 

22  8ueh  eertifieate  does  not  extend  to 
illegitimate  children.  Rex  v.  Ma' 
ihmi  Jnfuib,    7  Term  22^.,  36 1. 

^  ^jor  to  grandchildren;  the  word 
family  extends  only  to  those  who 
Ji?e  under  the  father's  rqoi*.  Bex  v. 
JkirlingUm  Inimtf.  4  T&rm  Beparie^ 
797. 

%^  Where  the  parish  officers  of  ,4.  en- 
gaged by  a  eertifieate  to  receive  the 
certificated  person,  therein  stated  to 
be  an  unmarried  woman,  and  the 
child  of  which  she  was  stated  to  be 
then  pregnant,  aqd  aH  other  chiU 
dren,  she  n^ight  afterwards  hava,  it 
was  ruled  that  the  certificate  did 
not  extend  to  an  illegitimate  child 
bom  several  years  i^erwards.  7 
Term  Bep.  S62. 

^  If  a  certificate  he  granted  to  4« 
4tnd  to  J}.,  C,  aud  X^.,  his  chiMrep, 
by  name,  j^.'s  residence  in  the  cer- 
tificated parish  is  protected  by  it^ 
although  he  aften\ard8  ma^ry  and 
lave  separate  from  his  father,  not 
having  gained  any  settlement  or 
lived  opt  of  the  certiGeated  parish. 
Bex  V.  Testertou  Inhabitants:,  5 
Term  Bep.  258. 

^6  So  under  a  certificate  granted  to 
•^.,  and  to  B,  and  C  his  cjiildren 
by  name,  the  residence  of  B.  and  of 
his  family  in  the  certifieated  parish 
is  protected  by  it,  and  a  son  of  R 
(not  having  been  emancipated)  can- 
not gain  a  settlement  in  the  certifi- 
cated parish  by  hiring  and  service. 
Bex  v.  Batheaston  Inhab.  9  Tfrm 
Bep.  446.  '*• 

S7  When  the  son  of  a  certificated  per- 
son marries  and  lives  in  a  house  of 
hii  own,  he  ceases  to  be  under  the 
protection  of  the  eertifieate^  and 
may  gain  a  tettlenentin  the  certif- 


icated parish  by  lietag  rated,    iter 
V.  Beath  Inhabitants.  *  6  Term  Bep. 

088. 

^  Where  the  Mn  of  a  certificated  per^ 
son  (not  named  in  the  eertifieate 
otherwise  than  smder  the  general 
appellation  of  the  &ther'n  family) 
marries  and^ lives  in  a  honse  of  his 
own  in  the  Qertifi«ited  parish,  he 
ceases  to  be  under  the  protection  of 
the  certificate  as  part  of  his  father's 
family ;  and  an  apprentice  may  gain 
a  settlement  by  serving  such  person 
in  the  certificated  parish.  Bex  v, 
Jdortlake  Inhabitants.     6  Easty  897. 

29  A  certificate  extends  to  a  wife 
inarried  alter  it  is  granted ;  and  no 
apprentice  to  sueh  wife,  i^ter  the 
husband's  death  can  gain  a  settle- 
ment in  the  certifieated  parish  by 
Stat.  i2  Ann.  Stat,  i,  e*  1&  Bex  v, 
JUanpton  InhiAUanis.    e  Tkrm  Bep, 

266. 

30  The  san  of  a  certifiealed  perssa 
cannot  sain  a  settlement  in  the  cer* 
fifieated  parish  by  apprenticesliip, 
though  the  father^  (to  whom  the 
certificate  was  given)  died  six 
months  before  the  expiration  of  the 
apprenticeship.  Bex  ▼.  Mfretan 
Inhabitants.    7  Term  Bep.  471. 

31  The  apprentice  to  a  master,  livim; 
at  4*9  who  has  a  certificate  fron^ 
j0.,  but  not  delivered  to  the  parish 
officers  of  4*  Qouiy  gain  a  Bettlement 
by  such  apprenticeship.  Bex  v. 
fFensley  Inhabitants.     6  Term  Bep. 

154. 

32  If  an  apprentice  to  a  certificated 
person  be  assigned  to  a  second  mas- 
ter in  the  same  parish  he  cannot 
gain  a  settlement  in  that  parish  by 
serving  the  second  master.  Bex  v. 
Uinm^y  MiabUants.  4  Term  Bep^ 
87 1. 

83  A  certificate  granted  by  the  parish 
9f  t^.  to  the  parish  of  B.  acknowl- 
edging C.  and  D.  his  wife  and  thar 
children  to  he  their  parishionen,  tf 
conclusive  as  between  «^*  and  ^) 
though  jp.  were  not  the  legal  v>^^ 
of  C.    Bex  V.  VUnthorpe  Inhab.    3 

2hm  Bep.  465^ 

84  Bnttneb  certificate  is  only  jprisis 
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^de  erideiee  as  to  others ;  aad  luring  in  the  cerlificated  parish, 
therdsre  where  the  parish  of  d.  held  that  he  did  not  gain  a  settle- 
granted  a  certificate  to  the  parish  of  meutin  the  latter  parish.  Rejcr* 
A  acknowledging  the  panper  and  Ingworth  hihab.  8  Term  Bep,  389. 
hh  wife  to  be  their  parishioners,  it  42  Whether  a  certificate  be  abandon- 
was  held  to  be  competent  to  .9.  as  ed  by  the  head  of  the  family  re^ 
between  that  parish  and  C  to  shew  turning  to  the  certifying  parish, 
that  the  woman  supposed  to  be  the  leaTing  his  children  in  the  parish 
panper's  wife  had  a  former  husband  to  ^ihieh  the  certificate  is  granted  ? 
Jiring,  at  the  time  of  her  marriage  Qu.  4  Term  Rep,  800,  801. 
with  the  pauper.  Bex  v.  LtiMen-  43  A  certificate  is  not  abandoned  by 
ham  InhaL    4  Term  Bep.  26i.  a  temporary  absence  of  the  certifi- 

33  A  second  cettificate  to  a  panper  cated  person ;  as  where  he  goes  to 

discharges  a  former  one  given  by  another  parish  on  a  visit,  or  on  oc- 

tbe  same  parish*    Ax  v.  8t,  FeUsr^  easional  business.     Rex  v.  SL  Mi- 

Derby,     l  Term  Bep,  218.  chaePsj    Coventry    Inliabitants.      5 

Si  if  a  parish  a^re  desirous  to  get  rid  IViii  Rep,  6-38. 

of  a  certificate,  it  is  incumbent  on  44  But  where  he  leaves  the  certificate 

them  to  shew  clearly  some  matter  ed  parish  with  all  his  family,  and 

in  <tisehai^  thereof ;  and  the  court  takes  up  his  residence  in  another 

will  not   presume  such   discharge  parish,  it  is  abandoned,  though  he 

iron  other  facts.    Bex  v.  fVarbling-  again  return  to  the  certificated  pa-^ 

ton.    1  Tenn  Ben.  241.  rish  after  an  interval  of  two  years. 

37  A  temporary  absence  for  a  parti-  Ibid, 

eolar  purpose  will  not  discharge  a  45  All  the  parishes  in  Mjrwich  are 

certifieate.    1  Term  Bep.  300.  consolidated  by  act  of  parliament 

88  But  if  the  pauper  ouit  the  parish  for  the  purpose  of  maintaining  their 
to  which  the  certincate  is  given  poor  out  of  one  joint  fund,  nut  as 
without  any  intention  of  returning,  iar  as  respects  strangers  they  are 
theeertifieateis  at  anend.  iTerm  distinct  parishes;  therefore  a  cer« 
fim.  806.  tificate  granted  to  the  parish  of  w9. 

89  If  a  person,  formerly  settled  at  ^,^  in  J>rorwichj  is  discharged  by  the 
receive  a  eertifieate  from  that  pa-  certificated  person  serving  a  year 
rish  while  livinc  on  his  own  estate  under  a  yearly  hiring  in  the  parish 
at  B,j  the  certificate  is  discharged  of  B.  in  J>rorunchj  though  (he  cer- 
by  his  subsequent  residence  on  his  tificating  parish  en8;aa;e  to  receive 
estate  at  B.  Sex  v.  Ufton,  a  the  pauper  when  he  shall  become 
IVrm  Bep.  251.  chargeable  either  to  A,  or  to  any 

iO  The  innnt  sen  of  a  person  living  other  parish  in  JWruncA.    6  Term 

at  A,  under  a  certificate,  served  a  Bep,  B52. 

year  at  B.  (an  extraparochial  place)  46  The  mutiny  act  enables  two  jus- 
uuler  a  yearly  hiring,  and  then  re-  tices  to  take  the  examination  of  a 
torned  to  wf.  under  twenty  one,  where  soldier  respecting  his  settlement, 
he  was  hired  and  served  a  year ;  it  and  directs  them  to  give  an  at  test- 
was  held  that  he  gained  no  settle-  ed  copy  of  it  to  the  soldier  to  be  by 
ment  in  A.  Bex  ▼.  CoUingbom^  him  delivered  to  the  commandini* 
DudSy  Inhah.    4  Term  Bep.  100.  officer  in  order  to  be  produced  when 

41  Where  the  son  of  a  certificated  required,  and  makes  such  attested 

person  served  a  year  under  a  yearly  copy  evidence ;  it  was  held  that  no 

contract  in  the  parish  granting  the  other  attested  copy  of  the  original 

certificate,  and  then  returned  under  examination  than  that  given  to  the 

age  to  the  father'g  house  for  a  short  soldier  is  evidence.     Bex  v.  Clay* 

time,  and  then  served  another  year  ton-le  Moors,    &  Term  Rep.  704, 

with  another  master  ander  a  yearly  47  Qu.  Whether  such  an  original  ex- 
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aminatton  be  admissible  as  eri- 
dence  ?    5  Term  Rep.  707,  708. 

AS  It  Hai9  held  so  to  be.  .Aeor  v.  IFar- 
/ey  JuAcfr.    6  Term  Hep,  634-. 

^9  Where  one  of  two  churchwardens 
was  also  appointed  overseer  of  the 
poor,  a  certificate  of  settlement 
KiE^ied  by  both  is  a  nulity,  and  does 
Tiot  prevent  an  apprentice  serving 
the  certiHeated  man  in  the  certifi- 
cated parish  from  gainins^  a  settle- 
ment therein  ;  for  the  certificate  act 
8  and  9  AV.  8,  c.  30,  requires  the 
certificate  to  be  under  the  hands 
and  seals  of  the  churchwardens  and 
4n:erseers  or  the  major  part  of  them, 
or  of  the  oTcrseers  where  there  are 
zio  churchwardens ;  and  there  must 
lie  at  least  two  overseers  at  the  time. 
The  King  v.  The  Inhabitants  of  St. 
Mxrgarety  Leicester,    8  East^  832. 

ly.  By  Estate. 

4.  Tliough  part  of  the  purchase-mo- 
ney is  advanced  by.  another,  yet  if 
there  is  no  fraud  a  settlement  may 
be  gained  on  9  G.  1,  e.  7.  Between 
the  parishes  of  fVaddington  and  Ted- 
ford  in  Lincolnshire.     2  Str.  4013. 

2    A  mortgagor  in  possession  chains  a 
settlement  by  40  days'  residence. 
The  King  v.  St.  MichaeH's  East. 
2  Doug,  629. 

€o  it  should  seem  does  a  mortgagee  ia 
possession.    Ibid. 

8  Descent  of  a  copyhold  to  a  certifi- 
cate man  gives  him  a  settlement. 
The  parish  of  Burclear  v.  Eastwood- 
hay.    1  Str.  168. 

4  Lon^  possession  is  a  settlement  till 
the  right  is  determined.  The  pa- 
rishes  of  dshbrittle  and  ffyley.  1 
Str.  608. 

8  The  husband  of  an  administratrix 
who  is  entitled  as  a  cestuy  que  trust 
to  a  lease  for  years,  is  not  removea- 
Me  from  such  an  estate,  and  there- 
fore by  a  residence  of  40  days  gains 
a  settlement.  Between  the  parities 
ff  Mursley  and  Grandborough  in 
Com.  Bucks.    1  Str.  97l 

4     Allowing  a  debt  iu  a  purchase  is 
.^od  to  jnake  a  purchase  of  80f. 


value  for  gaining  a  settlement.  A^ 
tween  the  parishes  of  (htleigh  and 
Stockland.    z  Str.  1162. 

7  A  certificate  man  gains  a  settle- 
ment by  purchase.  Between  the  pa* 
rishes  of  Ueddington  and  Ihmfrew. 
2  Str.  1193. 

8  A  settlement  is  gained  by  living 
on  his  own  estate,  and  remains  after 
the  estate  is  sold.  Between  the  pa* 
rishes  ofJSt.  JSTeots  and  St.  Cleer.  2 
Str.,  1116. 

9  Hubseqnent  improvements  on  a  pur- 
chase are  not  part  of  the  purchase- 
money,  under  the  statute  9  0. 1 ; 
but  a  fine,  or  money  borrowed  on  a 
mortgage  of  the  premises,  is  part. 
Bunchureh  v.  South  KUwortL  1 
Black.  696. 

10  i^auper  may  be  removed  from  a 
parish  in  whilh  she  has  a  freehold, 
not  living  thereon.  Ibid,  l  Black. 
398. 

If  a  man  who  is  insolvent  has  convey«- 
ed  his  estate  to  trustees,  for  the  pay- 
ment of  his  debts,  and  afterwards, 
before  the  trust  is  |>erformed,  gets 
fraudulently  into  possession, he  uiil 
not  gain  a  settlement  by  residing  40 
days.  Rejp  v.  St.  MichaePs.  2  Doug. 

630. 

Persons  entitled  to  adroinistration  or 
dower,  who  reside  on  the  estate 
without  administration  granted  or 
dower  assigned,  do  not  gain  a  set- 
tlement.   Ibid. 

^u.  If  a  sole  next  of  kin  would  gain 
a  settlement  by  residence  before  ad- 
ministration ?  Ibid.  * 

A  settlement  may  be  gained  by  resi^ 
denee  on  a  mere  equitable  estate. 
Ibid. 

A  mortgagor  in  possession  gains  a  set- 
tlement.   Ikivi. 

So  it  shonld  seehi  does  a  mortgagee  in 
possession.    Ibiid. 

11  An  estate  being  devised  to  trustees 
to  be  sold  to  pay  debts  and  to  di- 
vide the  surplus,  if  any,  between  d. 
B.  and  C,  A.  has  an  equitable  in- 
terest in  the  estate,  and  by  residing 
on  it  40  davs  gains  a  settlement 
Rexv.  fVivelingham.    sDoug^^r^j' 

12  But  a  person*  though  solely  entit- 


POOR,  SETTLEMENT  OF  IV. 


119 


M  to  administration,  if  the  whole 
would  not  thereby  have  vested  ia 
kim  for  his  owu  use,  doe^  not  gala 
a  settlemeiit  by  a  residence  of  40 
days  on  premises  held  for  a  term  of 
years  determinable  on  lives.  Rex 
V,  JVWA  O^Tfy.    2  Doug.  770,  n. 

Restdeaee  on  an  estate  coming  by  de- 
Yise,  though  under  the  value  of  dol. 
gains  a  settlement ;  a  devise  not  be« 
ing;  a  pufcbase  within  the  meaning 
of  9  G.  1,  e.  7.    Ilnd. 

Residenee  on  such  an  estate,  though 
the  devised  interest  is  ouly  equita- 
ble, diseharges  a  eertifieate.     Ibid. 

li  Living  in  a  parish  m  here  he  has 
laud  gains  a  settleroeut.  Tlie  pa- 
rish of  Bislip  and  Harrow.    2  SaUc, 

14  Residenee  on  an  equitable  estate 
vpiU  eoofer  a  settlement.  3  Term 
Jlep,  117. 

15  A  voluntary  gift  of  an  estate, 
though  under  the  value  of  30l.  will 
give  a  settlement,  and  this  whether 
the  donee  be  a  certificaUed  man  or 
not    i  Term  Hep.  2^1. 

A  certificated  man  may  gain  a  settle- 
ment by  residing  forty  days  on  his 
own  estate.     Ibid. 

R.  V.  Cold  JisJUon  Bur.  8.  C.  1  Term 
Sep.  4do. 

16  A  husband  may  gain  a  settlement 
by  residing  on  an  estate  vested  in 
irustees  for  the  separate  use  of  his 
wife.  Bex  v.  Off  church.  8  Term 
Bep.  114. 

17  A  pauper  having  a  freehold  estate 
in  the  parish  of  il.,  in  the  occupa- 
tion of  a  tenant  to  whom  he  had  let 
it,  was  deemed  to  gaiu  a  settlement 
by  residing  thereon  40  days  with 
the  licence  of  his  tenant  for  makii>g 
some  repairs  ;  Kuch  residence  being 
considered  as  equivalent  to  a  resi- 
dence in  any  other  part  of  the  pa- 
rish. Rex  v.  UouglUon  le  Spring 
Inhab.     1  Easl^  2  V7. 

^  A  cottage  leased  fur  09  years,  de- 
terminable on  lives,  purchased  by 
the  pauperis  wife  before  marriage, 
^as  in  the  lifetime  of  her  first  hus- 
band conveyed  by  them  to  a  trustee 
iki  least  that  li&  should  by  sale  or 


mortgage  raise  lOl.  (for  the  benefit 
of  the  parish  by  whom  the  family 
had  been  before  relieved  to  that  a- 
mount,)  interest  and  charges  andl 
after  payment  of  the  same,  in  trust 
to  re-assign  the  premises  $  the  par- 
tie§  always  eoutinued  in  possession  f 
and  it  did  not  appear  whether  tho 
money  were  ever  paid,  or  what  was 
the  value  of  the  cottage.  Held^ 
that  on  the  death  of  the  first  hus- 
band, the  pauper  who  married  tho 
widow  gained  a  settlement  by  resi- 
ding forty  days  in  the  cottage,  of 
which  she  had  retained  the  posses- 
sion. Bex  V.  Edington  Inhahitanti., 
1  East,  288. 

19  While  the  pauper  resided  in  tha 
parinh  of  B.  a  freehold  estate  de- 
scended to  his  wife  and  her  sisters^ 
as  coparceners,  in  the  same  parish  ; 
and  in  a  month  after,  the  iiaupeip 
and  his  wife  contracted  to  sell  their 
share,  but  the  conveyance  %vaa  not 
actuallv  executed  for  more  than  40 
days  after  their  title  accrued ;  held« 
that  the  pauper  was  (hereby  settled, 
in  B.f  although  the  estate  dtrring  all 
the  time  was  in  the  occupation  of 
another.  Bex  v.  Dorstane  Inhab* 
1  East,  296. 

30  Where  a  pauper  purchased  a  lease- 
hold tenement  for  less  than  301., 
and  afterwards  conveyed  the  whole 
term  to  one,  in  trust  to  let  the  pre- 
mises, and  out  of  the  rents  and  pro- 
fits to  repay  himself  lOl.  advanced 
thereon,  and  then  to  apply  the  rents 
and  profits  to  the  separate  use  of 
the  pau^icr's  wife  during  her  life, 
and  afterwards  to  the  panper's  own 
use  for  life,  if  he  survived  her,  and 
aflerwards  amongst  their  children  ; 
and  the  trustees  snfifered  the  pauper 
to  continue  to  reside  in  the  house  a- 
bove  40  days,  till  becoming  charge- 
able to  the  parish  he  was  removed  ; 
held,  that  he  gained  no  settlement 
fay  such  residence ;  for  he  had  no 
immediate  interest  remaining  in  him 
at  the  time,  but  at  most  a  doubtful 
and  contingent  future  interest  j  it 
beins  uncertain  whether  the  lOl. 
would  ever  be  paid  oif^  and  even  if 
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it  were^  that  not  giviag  him  any 
right  to  reside  upon  the  premises. 
^x  V.  Tarrant  Launceston  Inhab. 
3  Easti  22(3, 

21  Where  a  woman,  on  her  marriage, 
with  a  eopjholder  of  a  manor,  in 
which  the  tvidows  of  husbands  dy- 
ing seized  are  entitled  to  their  free- 
beneh,  gave  a  bond  that  the  son  of 
her  intended  husband  by  a  former 
wife  should  have  possession  of  part 
of  the  copyhold  estate  after  the 
death  of  her  husband,  on  condition 
of  his  repairing  the  part  of  the 
house  reserved  for  her,  and  after 
the  death  of  the  husband  the  widow 
delivered  up  the  possession  to  the 
son  aecordingto  the  bond,  he  gain* 
ed  a  settlement  by  residing  on  it  40 
days.  Bex  v.  Lopen  Inhab.  2 
Ih'm  tttp,  577. 

JB2  The  mortgagee  of  several  houses, 
after  recovering  possession  in  eject- 
ment, permitted  the  mortgas^or  to 
inhabit  one  of  them /or  a  particular 
purpose :  the  latter  gained  no  set- 
tlement by  such  residence,  for  he 
was  not  in  possession  as  mort^aa^or. 
Rex  y.  Catherington  Inhab,  3  I^rm 
Rep.  771. 

23  If  t^.  residing  on  a  cottase  of  his 
own,  ^ant  it  by  lease  and  release 
to  B.  in  fee,  in  consideration  of  36l. 
with  a  proviso  ^*  that  ji.  shall  live 
in,  and  occupy  the  said  cottage  with 
the  appurtenances,  as  he  had  there- 
tofore  done,  for  life ;"  &  only  takes 
a  remainder  after  an  estate  for  life 
in  a^.,  and  therefore  has  not  such  an 
interest  during  .^s.  life  as  will  en- 
able hitn  to  gain  a  settlement  by  a 
residence  on  the  estate.  Rex  v. 
Eatiti^on  Inhab.    4  Term  Rep*  ±77. 

Secus  if  there  had  not  been  the  word 
'^  occupy"  in  the  proviso.  SembL 
Ibid, 

The  word  "occupy"  reserved  the 
whole  estate,    ibid. 

2lf  The  exeoutor  of  a  tenant  from  year 
to  year  of  an  estate  under  lol.  a 
year  may  gain  a  settlement  by  re- 
siding on  it  forty  days,  though  he 
had  not  proved  the  will  at  the  time. 
Rex  v.  &one  ItikabitantSM  6  Term 
Rep.  29S. 


29  Where  wli  estate  haa  been  eafoyed 
nearly  twenty  years  without  any  in- 
termption  or  claim,  the  court  will 
not  permit  the  title  to  the  posses-^ 
sion  to  be  examined  in  a  settlement 
ease.  Rex  v.  Butterton  Unhabitanis* 
6  Term  Rep,  954. 

26  Where  the  panper'a  father,  upon 
his  marriage,  obtained  from  his  fa- 
ther-in-law a  spot  of  ground,  though 
without     any    conveyance,     upon 
which  he  built  a  house,  and  enjoy- 
ed it  durii^  Ills  life,  and  it  aftler* 
wards  descended  to  his  eldest  son, 
who  enjoyed  it  also  (in  the  whole 
near  twenty  years*)  without  any  in- 
terruption or  claim  from  the  donor 
or  his  heirs ;   it  was   held  that  the 
younger  children  of  the  person  who 
built  the  house  could  not  be  remove 
ed  from  that  parish.    6  Term  B^, 
554. 

27  A.  agreed  to  give  a  cottage  to  his 
grandson  on  his  marriage,  but  there 
was  no  conveyance ;    the  grandson 
entered,  fitted  it  up  at  his  own  ex- 
pense, and  lived  in  it  several  years  \ 
then  the  grandfather  died  intestate, 
leaving  an  only  child  (the  mother 
of  the  grandson)  who  never  entered 
on  the  cottag^e,  or  reeeivnl  or  de- 
manded any  rent  for  it ;  afterwards 
the  mother  died,  leaving  a  husband 
and  an  only  son  (the  above-named 
grandson);    it  was   held,  that  tiid 
husband  was  not  tenant  by  the  eor- 
tesy  I  that  the  son  (the  above-nam* 
ed  grandson)  was  seized  in  fee; 
and  eonsequently  that  he  gained  a 
settlement  by  residing  on  it  40  days. 
R.  v.  Ghreat  Farringdon  Inhah,     0 
Term  Rep.  679. 

28  There  mast  be  a  seizin  in  fact  in  ; 
the  wife,  in  order  to  make  her  hns'  ■ 
band  tenant  by  the  curtesy.    Ib^- 

29  A  conveyanee  from  a  father  to  his 
son  in  consideration  of  natural  lave 
and  affection^  and  of  ±oL  is  not  a  par- 
chase  within  the  statute  9  6.  1,  e. 
7,  and  a  residence  upon  it  u ill  give  .' 
a  settlement.  Rex  v.  Ufion.  s 
Term  Rep.  25  i. 

30  Purchase  in  that  statute  means  for 
a  ^pecuniary  eonaideratioo."  ' 
Term  Rep.  25 1. 


«  » 
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dl  Where  (be  eonsideratioii  expressed 
in  the  deed  of  conveyance  was  ^sl., 
under  which  th^  ptiii per  claimed  his 
Kltlement^  parol  evidence  was  ad- 
mitted to  prove  that  30l.  was  the 
real  consideraf  ion.  £.  n  Scammon- 
den,    3  IVrm  Eep.  47i. 

33  Takine;  a  grant  of  a  copyhold 
with  Is.  fine,  Is.  hertot,  and  Is.  rent 
is  a  purchase  within  the  statute  9 
G.  1.    Rex  y.  fFctrblington.  1  Ttrm 

3S  Where  jf.  coiitracied  for  the  pur* 
chase  of  a  copyhold  estate  for  39 1. 9 
mortgaged,  to  another  person  foe 
33l.,  and  paid  71.,.  and  was  admited 
to  the  estate,  suhject  to  the  mort- 
gage, be  did  not  gain  a  settlemetit 
by  it  under  that  statute.  Rex  v. 
MaUingley  Inhabitmt^      ^    terni 

,  Btp.  ±2. 

B%  «ftf.  agreed  io  j^urchase  a  copyhold 
estate  of  B.  for  60L,  which  was 
then  mortgaged  to  C  for  dol. ;  he 
paid  the  iOL  and  was  admitted^' 
sobjeet  to  the  mortgage  interest  in 
& ;  afterwfCrds  he  borrowed  50l.  of 
b,  to  pay  off  Cs.  mortgage,  and  oii 
C's.  mortgage  being  satisfied,  he 
mortgaged. the  estate  to  D,  for  .0Oi  | 
it  was  held,  that  d.  gained  a  settle- 
inent  by  residing  M  days  on  the  es- 
tate.. Reie  v.  Vhailey  tnhabitcfrits* 
K  Ti^iiRjsp.  75S. 

k$  K  sole  next  of  kin  bald  such  an  e- 
qaitabfa  interest  in  a  leasehold  ten- 
ttneat  of  the  inffestate)  that  she 
guns  d  settlement  by  residing  40 
days^ini  the  same  parish  after  tha 
intesXate's  death,  before  adminis- 
tration granted  U(  her.  And  it  mat« 
ters  not  that  the  widow  of  the  in* 
testate  survived  htm,  if  she  died  af" 
ter^vards  withotft  haVing  taken  out 
letters  oT  administration,  leaving 
the  other  sole  next  of  kin  to  the  in* 
testate.  But  dp  settlement  is  gain- 
ed by  the  mere  relation  back  to 
the  death  of  the  intestate  of  the  let- 
tera  of  administration  when  grant- 
ed, taken  out  oaty  eighteen  days  be- 
ibre  the  next  of  kin  parted  with  her 


interest  in  the  leasehold;  so  as  to 
connect  a  residence  of  those  18  days 
with  a  resiclence  by  such  next  of 
kin  in  the  same  parish  for  more, 
than  40  days,  after  the  deaths  of 
the  intestate  and  his  widow,  before 
siich  administration  Ranted.  The 
King  V.  The  Inhab.  of  Borskg.    8 

86  A  settlement  was  giiinej  by  t^o 
years  occupadcy  of  a  freehold,  un* 
derthe  statute  of  1789^  c.  14;  al- 
though the  occupant  was  warned  to 
depart  within  the  two  years.  iSlSa* 
km  V.  Jindover.    3  Ma$8.  436. 

87  A  seisdn  of  a  freehold  estate  in 
right  of  his  wife  is  sufficient  to  give 
6ne  a  settlement  under  the  statute 
of  1789,  c.  14,  ^^iridhani  v.  Port- 
land.   4^fMias$,  S$4. 

88  No  settlement  could  hq  gained  in 
any  town  under  the  statute  by  resi-^ 
dence  and  payment  of  taxes  for  five 
years ;  the  statute  not  having  con- 

^  tinued  so  long  in  force.    Ibid. 

39  If  one,  who  ha^  a  freehold,  or  es* 
tate  of  inheritance  of  a  clear  yearly 
income  c^f  more  than  ten  dollars,  by 
which,  >nd  ^welling  In  (be  town 
where  it  1  ies  fpr  three  year^,  lie  would 
gain  a  settle rpei^t,  mortgage  it  in, 
fee  to  secure  a  rium,  the  interest  of 
which,  being  deducted  from  the  an- 
nual income,  reducea  the  income 
below  ten  dollars,  within,  the  three 
years,  he  gainsi  no  settlement.  ThCj 
Inhab.  of  QroUm  ▼•  The  Inhab.  of 
Boxbordugh.   .6  JIGuis.  HQ. 

40  The  personal  pccupf^tio^  of  lands, 
*     required  by  the  statute  of  1789,  In- 

dudes  an  oecopatioq  by  others  un- 
der the  dlreetioii  and  controul  of  the 
dwn^r.  dranby  y.  AmherHL  Y 
Mass.  1.  ,  .. 

But  lands  leMed  are  not  Within  the 
statute;.    Ibid. 

A  seizin  and  occupation  by  a  minor 
gave  a  settlemerijt  by  that  statute, 
although  his  lands  were  in  the  care 
of  his  guardian.    Ibid. 

But  by  the  statute  of  1793,  e.  34,  a 
frcehoIdciN  to  gain  a  settlement^ 
must  be  of  full  age.    Ibid^ 
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V.  By  Hiring  ^  Service. 


I  Servant  removiiig  with  his  master, 
in  his  second  year,  gains  a  settle- 
ment, although  there  wa»  no  new 
hiring.  Between  the  parishes  of 
Croscombe  and  St.  CuthS^rtin  WeUJk 
2  Str.  i2M. 

S  Taming  the  servant  out  of  doors* 
before  the  end  of  the  year  doth  not 
prevent  the  settlement  The  Pa-- 
rishes  of  fiastland  and  fFesthorselt/i 
1  8tr.  fi26. 

3  Hired  servant  is  settled  where  the 
service  is.  St.  Peter  Oxon^lr.  Chip- 
ping Wicomhy  Bucks*    1  Str.  B2S. 

4  A  servant,  before  a  and  4  W.  and' 
M.  needed  not  be  hired  for  40  dajs. 
The  King  v.  Inhabitantes  de  Parts- 
mofixih.    2  Str.  746. 

H  If  the  master  carries  bis  servant 
on  a  visit  and  stays  40  days,  the  ser- 
vant gains  a,settiement.  The  Kinff 
V.  Jnmb.  of  St.  Peter  in  the  county,  rf 
Oxon.    1  Str.  624^ 

6.  Sickness  or  absence  of  servant  fop- 
part  of  the  time,  does  not  prevent 
the  settlement.  TM  King  v.  Inhab, 
of  Pe  Mip.    1  Str.  423. 

7  Agreenientto  part  on  a  month's 
notice  does  not  red  ace  it  under  a 
hiring  for  a  year.  Between  the  pa- 
ri^es  of  dtiierton  and  Barton*  2  8tt. 
1182. 

5  Connected  servicer  fur  a  year,  al- 
though part  of  it  not-  under  the  hir- 
ing for  a  vear,  eives  a  settlement. 
Between  the  panskes  of  Hanmerin 
ibe  county  of  Flint  j  ana  Ellesmere  in 
the  county  of  Salop.    2  Str.  878. 

9  The  son  of  a  certificate  man  gains- 
no  settlement  by  hiring  and  service. 
The  Kin^  v.  The  ItUiab.  of  Sher- 
home.    2  Str,  ii%5. 

10  Where  there  h  ftf^  hiring  for  a 
year,  and  a  serviccv  fiMP  part  to  a 
stranger,  yet  if  there  be  ndi  dissolu- 
tion of  the  first  contract,  it  is  a  set- 
tlement. The  King,Vs  Inkabitan' 
tes  He  Ivinghoe  in  Com.  Bucks^  1 
Str.  90. 

II  Hiring  for  a  year  to  work  by  the 
piece  gains  a  settlement.  Bkween 
the  parishes  of  icing's  jybrtmand 


Cambden  in  OlmcesterMre.   ^Sk.^ 

1139. 

12  Several  hirings  and  services  for  IJb 
months  give  no  settlement.  Th» 
King  V.  Inhabitantes  de  Havghton. 
1  Str.  83. 

13  When  a  hiring,  on  the  face  of  it, 
necessarily  appears  to  be  for  lest 
than  360  days,  no  usage  to  consider 
the  time  specified  in.  the  hiring  as^ 

'  year,  will  make  it  sufiicient  for  tlie 
purpose  of  saining  a  settlement..  R- 
V.  Hanwood.    2  Dou^.  439. 

Blit  a.  liirine  for  a  year  from  WliUsm- 
tide  to  f^itsuntidej  if  guch  hiring  is 
according  to  the  usage  of  the  cosn- 
try,  is  sufi&cient,  although  the  spaee 
of  time  should.be  less  tlian  a  year. 
Ibid. 

14  ^Vhen  a  servant  has  resided  part 
of  the  year  in  one  parish,  and  part 
in  another,  at  different  intervals^ 
making,  when  added,  more  than  4o 
days  in  each,  his  settlement  is  in  tJie 
pariiih  where  he  slept  the  last  night 
Bex  V.  Jlulland.,  2  Dougi  657, 638. 
Bex  V.  IvestoUk    2  J^oug.  658,  n. 

±5  A  militia  man  being,  hired  for  a 
year,  with  an  express  agreement 
that  he  shallbe  absent  on  duty  for 
amonth,  and,  in  lieu  thereof,  serve  a 
month  over  the  year,  gains  a  settle- 
ment, without  sen'ing  the  addition- 
al month.  The  King  v.  Winch- 
comth    1  Doug.  391. 

16  Hiring  for  a.  quarter,  and  to  slay 
the  year  if  agreeable  to  each,  and 
service  for  a  year,  a  settlement.  Be' 
tween  the  parishes  of  Udney  and 
Stroud  in.  Gloucester.    2  Str.  950. 

17  A  hirii^  by  the  year  to  work  by 
the  piece,  with  an  implied  liberty, 
from  the  usage  of  the  place,  to  be 
absent  when  the  servant  pleases, 
but. not  to  work  for  any  other  roas- 
ter, and  aervice  under  it,  are  suffi- 
cient^ thoogh  the  servant  may  hare 
absented.himself  at  different  tinier 
in.  the-course  of  the  year.  The  Kwg 
V.  Birmingham.     1  Doug.  338. 

18  Two  services  under  different  Wr- 
ings may  be  tacked  together,  so  as 
to  make  a  sufficient  service  for  a* 
year,  even  when  there  has  been  ait' 
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interrapttoii  between  tttem,  and  an 
ahseiiee  from  the  masteijfft  house  for 
part  of  a  day.  The  E^g  v.  Elks' 
fM,    i  Doug,  310,  n. 

19  A  hiring  on  the  day  after  J^ichad' 
tnasj  to  serve  till  the  Michaehnas 
following,  is  safiieient,  ^^11  Mich- 
admas*^  being  inelosiye.  The  King 
V.  SyderUm.    2  Doug,  441 ,  «^  n. 

0)  Going  away  twelve  days  before  the 
end  ojf  the  year,  prevents  a  settle- 
ment.   Beticeen  Ae  parishes  of  Sea- 
ford  and  Castle  Church.      2  Sir. 
1022. 

fl  An  order  to  eommon  intent  is  good 
till  disproved.  The  parishes  of  Rat" 
d^e  Ctdy  and  Exalt    i  8tr.  211. 

122  Parish  hiring  from  statute  fair  to 
stataie  fair,  seems  a  good  hiring  to 
gain  a  settlement.    Anon.  Lofft^  34. 

23  A  hired  servant  is  settled  where 
the  aerviee  is.  Between  the  parishes 
ef  Bishops  Hatfield  and  St.  Peter^s 
in  8i.  Jitbans.    2  Str.  794. 

^  Alfsenee  of  a  servant  by  the  mas- 
ter's permission,  does  not  prevent  a 
settlement.  Between  the  parishes  of 
Beecles  and  Leowstoffin  SuJfbUc.  2 
Str.  l2or. 

29  Absence,  through  siekncss,  from  a 
serviee  at  the  end  of  a  year,  is  no 
obstruetion  to  the  servant's  settle- 
ment. Christchurch  v.  Bethnal 
Qreen.    1  Black.  214. 

26  If  there  is  hiring  for  a  year,  and 
service  for  part  of  that  year,  in  the 
parish  of  «d.  and  before  the  end  of 
the  year  the  servant  removes,  with 
the  master,  to  the  parish  of  B^i 
serves  out  the  year  there,  is  hired 
to  tbe  same  master  for  another  year 
with  any  increase  of  wages,  and 
serves  several  months  longer  in  B, 
without  an  interval,  he  gams  a  set- 
tlement in  J3.  Bex  v.  iMderharrow. 
1  Doug.  809. 

27  Servant  going  to  sea  with  his  mas- 
ter's leave,  and  finding  another  to 
do  his  work,  is  settled.  Between 
tlie  parishes  cf  St.  Peter  in  Sandwich 
ana  Goolaston  in  Kent.    2  Str.  1 232. 

28  Serving  out  the  year  with  an  exe- 
eotor  io  anotlier  parish  is  a  settle- 
ment  there.    Between  the  parishes  of 


Ladock  and  St.  Ennidere.     2  Sin. 

1164. 

29  There  must  be  a  hiring  and  serviee 
for  a  year,  either  absolute  or  condi- 
tional, to  gain  a  settlement.      Th^ 
parishes  ^  Tilbury  and  Ham.     i 
mis.  807. 

M  There  must  be  a  complete  hiring 
and  serviee  for  a  year  to  gain  a  set- 
tlement. The  parish  of  Coombe  v. 
fVestwoodhay.     1  Str.  143. 

^i  Being  hired  to  work  by  (he  piece^ 
or  grose,  and  eonttmiing  five  yeara 
upon  that  contract,  gains  no  settle- 
ment. Trinity  v.  St.  Peter^s  Dor- 
Chester,    i  Blatk.  448. 

32  A  service  under  difterent  hiring^ 
for  a  year  coolers  a  settlement,  if 
any  of  those  hirings  was  for  a  year. 
The  sessions  is  not  bound  to  make 
any  order  upon  an  appeal.  Inhab., 
of  South-MoUon  in  Suffolk.  1  L. 
Raym.  426. 

83  Two  several  hirings  it>r  half  a 
year,  and  serviee  for  a  year,  not 
sufficient  to  gain  a  settlement  The 
Inhabitants  ^tkeparUhofDunsfarA 
and  Ridgwiek.    2  Salk.  625. 

34  The  contract  of  hiring,  in  order  to 
gain  a  settlement,  cannot  be  pre- 
sumed. The  JSXng  v.  Weyhilt.  1 
Black.  206. 

3ff  Unmarried  person,  faired  for  a 
year,  marrying  before  the  year  is 
expired,  cannot  be  removed,  and, 
performing  the  service,  gains  a  set- 
tlement .  The  parishes  of  Farring' 
don  in  Berks  and  Witty  in  Oxford^ 
shire.    2  Salk.  §27. 

36  A  marriage  is  void,  and  no  settle- 
ment eain^  under  it,  if  celebrated 
in  a  ehappel  erected  since  26  G.  2, 
(unless  cured  by  21  G.  8,  c.  03,)  al- 
though marriages  de  facto  may  have 
been  frequentlv  celebrated  there. 
Rex  V.  jyorthjUld.  ^  Doug.  659, 
to  661. 

37  Where  the  service  was  for  more 
than  a  year,  though  not  upon  one 
contract,  yet  it  is  a  settlement. 
Bayly^s  Case.    3  Salk.  257. 

38  Husband  of  a  woman,  who,  when 
sole  had  purchased  for  less  than  30l. 
gains  a  settlement  by  marrying  hcr^ 
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and  Hiiikig  thereon  |  and  (lieli  com-  4S  But  jf  4be  payment  of  Keeklj  w&' 

inunieatcf    that  settlement  ta  his  ges  bici  the  only  ciroamltance  front 

^>ife.     Ilndngton  v.  Mickleioru    1  ivhick  the  duration  .of  the  contrnei 

Black.  098.  |s  to  be  collected,  it  mUst  be  taken 

39  Clandestine  marriaffe  of  minorsy  to  W  onfy  a  weekhf  hiring.    Ibid,' 

void  a$  to  parish  settTement.    6Vitn-  4p  A  hiring  at  so  muek  a  week,  meat, 

ham  V.  Preston,    i  BUick,  192.  '  drink,  waship^,  abd  lod|^a^9  and  to 


40  No  occasion  to  shew  the  banns  ae- 
tnaliy  published,  or  the '  marriage- 
rep;i$ter  re.&;ularlv  signed,  tp  estab- 
lish a  tnaj*ria|ie  in  respeet  of  a  pa- 
Hsli  selti^ment.  iS^.  ^Vevereux  t1 
J^tuch  IkW'CImrch.  '  i  JSladc,  867. 

^1  Apprentice  assigned  to  wf.,  and  go* 
ing  lo  live  with  B. '  on  condition  to 
pay  J.  a  guinea  a  year,  gafns  a  set- 


part  on  a  week's  notice  fay  either 
party,  vi\X^  not  warrania  eonelusioa 
pf  a  general  hiring :  though  the  ser»- 
rant  continued  six  yean  with  the 
master,  and  the  images  were  raised 
during  the  period  ;  and  therefore  no 
Settlement  can  be  gained  under  sneK 
hirine  and  servipe.  Asx  \.  Hanbu^* 
¥y  Itthab,  '  2  Ea^^  ^iZ. 


tlement  by  the  first  40  days'  service  00  Wh(>re  nothing  is  said  v^  a  eon* 


with  fi.  The  King  v.  Tavisiock. 
i  Bladf.  635.     "  . 

4r2  A  service  for  a  year  uninterrupt- 
edly will  confer  a  settlement,  if  any 
of  those '  hirinn  was  for  a  year. 
Tlie  King  v.  Inhahitants  of  Jynhoe. 
2  L.  Rayfn.  IMI. 

43  Hiring  and  service  from  the  day 
after  old  MartinmdS'day  until  the 
old  J^artinmaS'day  *  following,  is 
sufficient  to  give  a  settlement.  K 
v.  Skiplam.    i  2Vrm  itep.  490. 

44  Under  a  biHfog  from  WhUsMtide 
*  ta  3Vhitsuntid0j  a  service  of  360 

diays,  though  less  than  the  period  of 
the  contract  in  the  particular  year, 
is  sufficient  to  eonfer  a  settlement. 


tract  of  hiring  about  time  but  a  re- 
servation of  weekly  wages,  is  a  tteek^ 
ly  hiring  only. '  Therefore  whera 
the  contract  was  for  the  servant  to 
live  with  his  master,  the  latter  find- 
ing him  board  lind  loding,  and  pay- 
iitg*  him  :28.  6tf.  per  ivedtj  no  settle- 
ment eottld  be  gained  by  service  for 
more  than  a  year  under  siich  con- 
tract.   Rejp  V.  jPuekUckurek  Inhab* 

6Ea8tf382.    ' 

01  Service  for  a  week  under  an  hirine 
'*at  3s.  pet-  week  the  year  roand,r 
with  liberty  to  go  on  a  fortnight's 
notice,  will  give  a  settlement.  Mex 
V.  Birdbrooke  Inhah.  4  Term  RtpJ 
^45. 


J?.  V.   Ulverslone  Inhab.     7  Term  52  A  hiring  to  serve  for  38*  9d.  per 


Rep.  064. 

40  A  hirins  three  days  after  JUichad' 
^  mas  till  the  Michaelmas  following 
in  leap-yeitr,  together  with  a  ser- 
vice till  the  day'  after  Miekaehnas 
day,  making  360  days,  will  not  give 


week,  with  the  liberty  of  parttn^^oa 
a  month's  notice,  is  a  general  hir-' 
ing ;  and  the  pauper  serving  a  year 
under  it  gain<r  a  settlement  Eex 
V.  Hampreston  Inhabitants.  0  Term 
Rep.  200. 


a9ettlement.  ^  Rea?  y^Ackley.     8  03  A  service  under  a  hirinr  by  the 


Tsrni  Rep.  200. 

46  An  hiring  at  so  much  per  week  is 
not  an  implied  hiring  for  a  year. 
Rex  r.  JSTewton  Taney.  2  Term  Rep. 
403 ;  and  Rex  v.  Oaihanu  2  Term 
Ren.  632. 

47  Ir  there  be  anv  thing  in  the  eon- 
traettoshew  that  the  hiring  was 
intended'  to  be  for  a  year,  there  it 
reservation  of  weekly  wages  will 
tiot  control  that  hiring.  2  Term 
&p.  409. 


week  (the  iiervant  boarding  and 
lodging  himself,)  nothing  being  sai^ 
about  Sunday,  but  the  servant  work* 
ine  on  that  day  occasionally,  when 
asKed  by  his  master,  without  addi- 
f  ional  wages,  though  he  sometimes 
received  victuals,  may  be  joined 
with  service  pnder  a  yearly  hiring 
as  a  menial  servant^so  as  to  eonfer 
a  settlenient  fiy  hiring  and  service 
for  a  year.  Re.x  v.  StOtan  Inhab. 
i  Ea^y  606. 
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|l  An  Ikj^enenC  by  a  acnghter  to  service  tbe  si^nd  day;  it  was  hel4 

Kve  with  her  falKer  and  td  do  the  that  he  did  npt  gain  a  settlement  by 

afBeesof  arSerrant  for  a  yearlbr  such  service,  jbeeause  there  \ias  uq 

her  board  and  lodgioa  apd  other  hiring  for  a  ^^ar  either  eipress  on 

pcrqiiisites^'b  k  goml  hiring  for  a  impiiedi    Hie  could  only  be  eongid* 

year,  ikMMiigia  the  daughter  is  to  be  ered  as  the  servant  of  the  master 

at  liberty  to  earn  what  she  can  by  for  tha.last  sii  mouths.     R,  v.  6t, 

her  labour,  a|id  a  service  under  it  iMaW^y  Ipswich.      3  Term  Sep, 

wiU'bci  gnfficieat  to  gain  a  settle-  449. 

raent.     /{ear  v.  Chertsty  InHabUants^  58  Service  under  a  hiring  for  seven 

2  Term  kep.  87.             -      -t  years,  to  work  only  thirteen  hoars 

^3  The  pauper,  haying  lived  with  his  in  the  day,  and  iSanc/ays  excepted, 

ime^e  oli   charity,  lyas  afterwards  will  not  .give  a  selllement.    The 

hired  as  a  yearly  servant  bj  anotl^'-  servant  must  be  under  the  control 

er   person,  whom  he  accordtnglv  of  the  master  for  the  whole  yearl 

served ;  at  the  expiration  of  which  JI.  y.  Kingsunnford  Inkab,    4  Term 

he  returned  to  hi^  uncle  on  an  in-  jffiep.  dl9. 

vitation    from    him,  ^^  that   if  he  00    A  pensioner  of  the  East-India 

would  come  and  live  with  him  ttshe^  Company^  hiring  himself  as  a  ser^ 

Jbre,  he  would  make  it  better  for'  vaut  for  a  year,  with  a  reservation 

him  than  a  common  service ;"  and  '  to  himself,  of  two  days  in  each  hal^ 


with  him  several  years  in  the  year,  when  he  mighti  go  for  his  pen* 
parish  of  tifl.  performing  the  work  of  sion,  cannot  gain  a  settlement  by 
a  s«-vant  in  husbandry  $  during  the  service  under  such  af  ontf  ai^t   Bex 
line  he  so  lived  with  his  uncle,  thc^  y.  Opet  Inhab.    1  jB<|f,  009. 
latter  promised  that  if  he  eoi^tinue^  60  A  service  upder  a  liiring  for  fiv^ 
with  him  for  his  life  he  would  leavj^  yf  ars  as  a  colt-shearioan,  to  work 
him  his  fhrm  and  stoek,  but  he  re*  twelvfl  hours  each  day^  will  not  giv(| 
eelved  no  wages ;    it  was  held  that  a  settleinent.    Rejc  v.  Mbrth  JVlit- 
he  gained  no  settlement  in  Ji.    Sex  ley.    0  2'frm  JBep.  ^. 
Y.  SudiMBy  InhabiiUmte.     o  Term  %i.  m.  duUed  with  B.  for  fhree  yean, 
JZor.  707.  (which  signifies  one  per^n  contract- 
06  4.  vrent  into  the  service  of  A  with-  ine  to  serve  another  for  the  puiposo 
out  making  any  terms  at  the  time ;  of  oeiog  taught  some  ait  or  tri|de«) 
a  few  days  afterwards  j?.  agreed  to  and  also  agreed  to  do  any  work  tha| 
find  Ji.  in  meat,  driqk',  and  olothes,  JB.  set  him  about ;  held  that  Ji.  gain^ 
but  DO  ofioney  \  A.  continued  in  the  ed  a  settlement  by  servii^g  B.  uuder 
■enriee  two  y^ars  and  a  half,  when  this  contract  for  a  year.    Bex  ▼. 
ihe  was  dismissed  by  A ;  held  that  C&UieihttH  Inhab.    0  Term  Sep.  i08« 
this  was  a  general  hiring,  and  that  63  JI.  cbMed  with  B.,  for  three  years, 
it  conferred  a  settlement  on  Ji.    JZ.  •      at  a  certain  rate  of  weekly  ^vages, 
Y.  Worfdd  Inkab,     5  Tanu  Bm,  with  a  proviso  that  if  he  were  pre- 
006.                                              '  yented  from  working  by  bad  weath- 
^  The  pauper  came  to  an  inn  at  the  er,  illness,  or  want  of  employment, 
request  of  the  waiter,  who  was  ill,  there  should  be  a  proportionable  de- 
tohclp  him^  and  continued  there  duction  of  wages :  .held  that  A 
boarding  and  lodging  for  nineteen  gained  a  settlement  by  nerving  a 
months ;  and  the  waiter  went  away  >  year  under  this  hiring,  thoogh  occa- 
tn  thirteen  months;  after  which  the  sional  deductions  on  these' account  a^ 
panper  continued  to  serve  in  the  were  made.     Bex  v.  Mttrihain  in- 
same  manner  that  be  had  done  be-  hah.     1  Rastj  239. 
fbre,  without  making  any  agree-  63  If  a  husbandman  serve  for  a  year, 
ment  at  all  with  the  master,  though  it  is  strong  evidence  ft*om  irhieh  the 
^e  master  knew  of  his  being  in  tjie  jjcetices  at  the  sessions  ma}',  presuin^ 
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that  he  senred  under  a  yearly  hi-  70   No  settlemeiit  is  g;ained  by  a  bi-. 

ring.    Rex  v.  Lyth  IrAab,    0  Term  ring  aad  serviee  for  less  than  a  year, 

Rep.  327.  thoun^  the  master  tell  the  serrant 

6h  So  where  a  servant Tiad  lived  three  at  the  time  of  the  fairing,  that  he 

years  in  8Q[vice  wiii  the  same  mas-  shall  not  belong  to  the  parish,  and 

fer,  held  that  it  was  evidence  from  the  sessions  state  such  contracts  to 

which  the  justices  might  infer  a  he  fraudulent.      The  King  ▼.  Mur* 

yearly  hii'iu:^,  though  it  appeared  sley.     i  Term  Rpp,  09 f. 

that  at  first  the  servant  was  only  7i  ii  a  master  and  servant  before  «lft- 

^jiired  for  part  of  n  year.     Rex  v.  ehaelinas  agree   for  yearly  ^vages, 

Long  TFfiatton.    C  Term  Rep.  447.  and  the  mattter  while  he  is  taking 

^63    So  if  a  servant,  afier  serving  a  money  from  his  pocket  to  give  earn- 

year,  part  of  which  was  under  a  re-  est  tells  him  that  he  shall  Se  absent  a 

.trospective  hiring,  so  that  no  settle-  fortnight  ai  Michaelmas  because  of  his 

ment  could  be  gained  under  it,  (see  /  setitementj  and  that  he  will  five  him 

No.  C'i  )  continse  in  service  part  of  that  time  to  get  what  he  ean,  to 

another  year,  tJie  justices  may  pre-  which  the  servant  assents ;  this  is  a 

sume  a  hiring  for  a  second  year.  mere  dispensation  of  the  serviee  for 

Rex  V.  Hales  tnhab.     5  Term  Rep.  that  time,  and  not  sueh  an  excep- 

668.  tion  out  of  the  original  contract  as 

;96    A  settlemeiit  may  be  gained  by  will  make  the  hiring  insuflicieiit  for 

serving  a  y^r  under  dilfcrcnt  hi-  the  purpose  of  gaining  a  set tlement* 

rings,  if  one  ^f  them  be  for  a  vear,  Rex  ▼.  8ulgrave  Jnhab.     2  2b-ia 

though  there  be  not  forty  days'  ser-  Rep.  376. 

vice  under  tl^e  yearly  hiring.    Rex  72  1  he  servant's  apprehending  that 

V.  ddson  Inhab,    5  Term  Rep.  98.  his  master  would  not  have  hired 

fi7  If  a  servant  be  hired  from  Nov.  him  if  he  had  not  agreed  to  the 

to  Miehaelinas  following,  and  be^  fortnight's  absence,  will  not  alter 

/ore  Michaplmas-day  his  ip.A^ter  of-  the  case.      2  Term  Rep.  876  :   and 

fer  to  hire  him  from  Michaelmas  see  400. 

'  <|br  a  year  at  certain  wages,  to  which  (As  to  dispensing  with  serviee  or  dis- 

4ie  does  not  agree  but  remains  in  the  solving  the  contract,  see  tit  Ses- 

liouse  till  the  second  day  after  Mi-  .signs-} 

chaclmas,  working  as  usual,  and  73  A  6ona /Us  exception  of  part  of  the 

then  ace^ts  the  otfer,  and  serves  a  .<time  at  the  time  of  hiring  will  pre- 

part  of  tlie  year ;  the  service  under  vent  a  settlement,  but  if  there  be  no 

the  latter  hiring  commeuees  on  the  jexception,   then    a  permissive   ab- 

Michacl  ^as-day,  and  may  be  coup-  sence  afterwards  will  not  prevent 

^  led  with  the  former  service  so  as  to  it.    2  Term  Rep.  379. 

give  a  settlement.  Rex  v.  Stdgrave*  74  Absence  at  the  beeinning,  the  mid- 

1  Term  fiep.  770.  die,  or  the  end  of  the  year,  may  be 

fiS   The  servant,  having;  been  hired  dispensed  with,  either  with  the  eon- 

for  and  served  eleven'  months,  for  sent  of  the  master,  or  for  an  excusa- 

ten  guiiiieas,  was  told  by  his  master,  hie  cause.    Rex  y.  E9$t  Shefford. 

at  the  expiration  of  that  time,  that  4  Term  Rep.  806. 

-  ^^  he  might  stay  on  an  end,"  with-  75   And   a  settlement   was    gained, 

out  mentioning  the  W9,ges,  to  which  though  the  pauper  ran  away  with- 

the  ser  rant  assented;  the  second  a-  oat  leave,  was  brought  back  by  a 

greement  was  held  to  be  a  general  justices  warrant  after  tpirteen  weeks 

•hiring,  and  the  party  serving  a  year  absence,  and  then  consented  to  have 

under  it,  gained  a  settlement.    Rex  a  deduction  made  out  of  his  wages 

v.  Mieclesfleld.    8  Term  Rep.  76.  ^  for  that  time.    4  Term  Rep.  806. 

.1^0     A  retrospective  hiring  will   not  76  Absence  ean  only  be  purged  where 

give  a  settlement.     Rex  v.  Morton  ^he  act  itself  is  doubtful,      i  Term. 

Inhib.    4  Term  Rep,  257,  Rep,  101, 
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77  tHiere  tbe  nAister  iosisled  oor  turn- 
log  iLway  his  Bervant,  and  threiv 
down  his  wages,  which  the  other 
took  ap  and  theo  went  away,  and 


the  jear ;  and  the  sterrice  sniBeient  ^ 
to  give  a  settlement    Rex  v.  8t» 
tAIary,  Lambeth  InhaHtanls.    S  Term 
Rep.  236. 


after  the  expiration  of  six  days,  re-  B2  if  there  be  not  a  volantary  agree-* 


tomed  at  the  master^ s  regiiest,  and 
serred  the  remainder  of  the  year, 
the  absenee  was  not  parged  by  the 
sabsequent  return.  The  i^ing  v* 
Greslmm.  1  Term  Rep,  lOf. 
tS  The  serrant,  a  few  days  befbre  the 
end  of  the  year  lor  which  he  was 
hired,  went  away  in  order  to  get  a- 


ment  between  the  parties,  and  the 
master  frauduieniltf  turn  away  tho 
servant  with  a  view  of  preventing 
his*  gaining  a  settfement,  or  wrong-' 
fully  discharge  him  before  the  end 
of  the  year,  that  will  not  defeat  the 
servant's  settlement.  Dictum*  2 
Tsrm  Rep.  6  JO. 


Bother  place  for  the  next  year,  with-  83  But  where  a  servant,  who  was  ill- 
oat  asking  his  master's  consent ;  on       treated  and  turned  out  of  doors  by 


his  return,  before  the  end  of  the  year. 
Ilia  roaster  insisted  on  turning  him 
away,  and  ottered  him  his  wage*  op 
Id  that  time,  which  he  aecepted 
without  making  any  objection  ;  this 
was  held  to  be  a  dissolution'  of  the 
conlraetv  and  defeated  the  sett-le- 
ment,  though  tbe  servant  wished  to 
stay  out  the  year.  Rex  v.  Clayhy- 
don  Inhah.    4i  Term  Rep.  100. 


his  master  three  days  before  the 
end  of  the  year,  refused  (on  hi» 
master's  request  the  next  day)  to- 
return  into  the  service,  it  was  held 
that  he  did  not  gain  a  settlement 
hy  his  service,  though  his  master 
paid  him  his  wages-  for  the  whole 
year.  Rex  v.  Grantham.  3  Term 
Rep.  75^.  u  Rex  v.  Ccfrsham.  2 
Easty  807. 


79  A  yearly  servant,  being  deprived   8*1^  And  where  a  servant  who  had  been 


of  his  reason  forty  days  before  the 
end  of  the  year,  was  taken;  home  by 
his  father,  who  live<l  in  another  pa- 
nssh,  and  who  received  the  wages 
Jbr  the  whole  year  ;  held  that  the 
servant  was  settled  in  the  master's 
parisli,  though  he  continued  in  his 
father's  house  daring  the  remainder 
of  the  year.  Rex  v.  Sutton  Inhab. 
B  Term  Rep.  657. 
^  If  a  yearly  servant  be  discharged 
foor  or  five  days  before  the  end' of 


hired  for  a  year  was  beaten  by  her 
master  sixteen  days  before  the  end 
of  the  year,  on  which  she  desiredf 
him  to  dismiss  her  from  his  service, 
threatening  to  apply  to  a  magistrate 
for  redress",  the  master  paid  bcr  the 
whole  year's  wages,  and  told  her 
she  might  serve  the  remainder  of 
the  year,  but  the  servant  went  a- 
way ;  it  was  held  that  she  gainec^ 
no  settlement.  Rex  v.  Upwell  In- 
habitants.   7  Term  RepoHs^  #38. 


the  year  on  his  master's  becoming  a   8d  If  a  servant  hired  for  a  year  give 
hankrupt,  and  receive  the  foil  year's       warning  eight  days  before  the  expi- 


wrages,  tho,  service  is  sufficient  to 
give  him  a  settlement.  Rex  v.  St, 
jindrew,  HMortu     2  Term  Rep* 

627. 

81  A  master  being;  obliged  to  leave 
bis  house  seven  aays  before  the  end 
of  a  year  for  which  he  had  hired  a 
servant,  told  the  latter  that  he  had 
no  further  occasion  for  her  services, 
and  paid  her  the  whole  year's  fvages; 
the  master  would  otherwise  have 
kept  her,  and  she  was  unwilling  to 


ration  of  the  year,  to  leave  his  mas- 
ter at  the  end  of  the  year,  and 
the  master  discharge  him  on  the 
same  day, paying  him  his  full  wages^ 
the  servant  being  willing  to  stay  till 
the  end  of  the  year,  the  contract  is 
not  thereby  dissolved  so  as  to  pre- 
vent the  servant's  gaining  a  settle- 
ment, but  the  discharge  is  merely 
a  dispensation  with  the  remainder 
of  the  service.  Rex  v.  St.  Philip 
in  Birmingham.    2  Term  Rep.  %2%. 


leave  the  service ;— held,  a  dispen-  86  •^.  was  hired  at  ^fitrfinmas  to  serve 
ftitlun  of  the  service  for  the  rest  of      in  husbandry  far  'a  year,  at^  fte 
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wages  of  $1. ;  in  the  middle  of  (he 
year  he  loarriedy  and  Ihen  it^eed 
to  serve  his  master  as  a  hind^  for  a 
year  from  that  time,  at  the  wages 


the  contriiet  before  the  end  of  tlic 
^ear/and  eonsequently  that  the  ser- 
vaot  gained  no  settlement  t  Reap  v. 
WhUUebury Inbab,  6TermE^.44i^ 


of  5s.  per  week,  and  he  was  to  live   90  A  servant  hired  for  a  ye^r,  fear 


out  of  bis  master's  family,  but  at 
another  farm,  in  the  same  paHsh^ 
belonging  to  his  master;  it  %vas 
held,  that  the  former  agreenient 
was  dissolved  by  the  latter,  and  (hat 
«A.  did  not  gain  a  settlement  by  ser- 
ving under  those  eontracts.  Hex  v. 
Oreat  ChiUon  Inhab,  B  Term.  Bep. 
.672. 
i7  A  yearly  servant  three  il^eeks  be- 
fore the  end  of  his  year  hired  him- 
self to  ^  second  master,  provided 
his  first  would  let  him  go ;  the  for« 
mer  master  refused  at  first,  birt  a 
week  aftef  he  said,  ^^  1  have  got  a 
new  servant,  you  may  go  now,  I 
have  not  work  for  you  btith  ;'^  and 

taid  him  his  whole  year's  wages  : 
eld,  that  this  was  a  dissolution  of 
the  coiitraet  with  the  first  master, 
and  prevented  the  pauperis  gaiiting 
a  settlement  under  it.  Rex  v.  This- 
tletan  Inhab,  6  Tetm  Bep.  IBS. 
88  When  before  the  end  of  the  year 
the  mistress  asked  the  servant  whe- 
ther she  ehose  to  go  away  on  a  eer-* 
tain  day  (within  the  year,)  assign- 
ing as  a  reason  that  she  had  hired 
a  new  servant  who  wished  to  come 
to  her  then,  and  the  servant  said  it 


months  before  the  end  ok'  the  year 
being  discharged  by  her  oiast«r  op- 
en a  trivisli  dispute,  applied  Co  a 
magistrate  for  redress,  being  deair- 
ous  of  continuing  in  the  service. 
The  magistrate  ordered  the  master 
to  take  her  back*  or  pay  the  ivhole 

irear'9  wages.    The  oLaster  refused 
otake  her  bacV^but  paid  the  whole 
year's  wages,  (but  not  some  wool 
which  he  also  had  agreed  to  give 
her  if  she  behaved  well.)    The  ser- 
,  vant  took  the  money,  and  tendered 
herself  as  a  servant  to  others ;  held, 
that  the  contract  was  thereby  dis- 
solved, and  no  ^  settlement  gained 
.   Under  it,  as  in  ease  of  a  mere  dis- 
pensatiori  pf  service.    Rex  v.  ICing^s 
Vuon  Inhab.    4  Bast^  3^t.  . 
^t  A  yearly  servant,  about  a  fortnight 
before  his  year  expired,  being  too' 
ill  to  work^  his  master  paid  him  his 
whole  year's  wages,  when  he  left  the 
service^  and  went  to  an   hospital, 
and  never  returned  into  his  master's 
service;  held,  a  dissolution  of  the 
eolktract;   and  that  no   settlement 
wits  gained  by  s^eh  hiring  and  ser- 
vice.   Sex  t.  Sudbrooke  Inhab.    % 
Eastf  356. 


was  immaterial  to  her  and  agreed  93  If  a  servanf  be  unntarried  at  the 


to  go  then,  which  she  did,  the  court 
of  K.  B.  thoueht  that  was  evidence 
sufficient  to  nod  an  agreement  to 
dissolve  the  contract  before  the  end 
of  the  year.  Rex  v.  8t*  Peter^  MaU" 
croft^Jyhrvbicfh  Inhabitants,  8  Term 
Rep.  477. 
fti)  A  servant,  who  has  been*  hired  for 
a  year,  was  taken  ill  fii^e  days  be- 
fore the  end  of  the  vear,  on  which 
he  went  to  his  brothei^s,  and  sent 
to  his  master  ^r  his  money ;  the 
latter  sent .  him  the  whole  year's 
wages,  deducting  one  is.  for  the 
rest  of  the  year,  and  the  servant 


time  when  he  is  hired  for  a  year,  he 
gains  a  settlement  by  a  year's  ser- 
vice, though  he  marry  before  the 
service  eoknmiences.  Rex  v.  JiUen- 
dale  9  and  Rex  v.  Stanningt^n,  s 
Term  RAp.  385. 
93  A  widower,  having  a  son  who  has 
no  settlement  of  his  own,  is  prevent- 
ed by  statute  ST  W.  &  M.  e.  tl,  s.  7, 
from  gaining  a  settlement  by  hiring 
and^  service  for  a  year,  though  the 
son  be  hired  for  a  year  on  the  same 
day  when  the  father  is  hired,  and 
serve  that  year.  Rex  v.  JV*eici  Fof"' 
rest.  Inhab.    S  Term  Rep.  478. 


said  he  was  satisfied ;  it  was  held  9^  If  a  paupei*  in  service  at  J.  undet 
that  this  was  an  ^greeWnt  by  the  a  yearly  hiring  be  removed  to  B* 
Aiftster  and  sert^ant  to  put  w  ioi  t/      liiid  docs  not  appeal,  but  returns  in 
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k  iem  days  to  his  mastelr  at  J,<,  h 
teecived  by  liini,  serves  oat  (he  jear, 
and  tteeives  his  fall  wa§;e8,  yet  he 
no  settleneat  in  Ji,    2  Term 


K  598. 

95  The  order  of  removal  in  that  ease 
pot  an  end  to  the  service.  2  Ihm 
Rtp,  998. 

M  A  yearly  servant  served  forty  days 
in  iff.,  then  forty  days  in  H.,  and 
afterwards  returned  to  his  father's 
house  in  Ji.j  for  the  three  last  days 
of  the  year ;  held,  that  he  was  set- 
tled iajfl.  Rexv.  Under  MUbeck 
Ivhab.    0  T^m  Bep.  887, 

97  A  person  eannot  gain  a  settlement 
bv  hiring  and  service  with  the  son 
tff  a  certificated  man  eontinning  to 
reside  in  the  certificated  parish 
with  his  mother  after  the  father's 
death,  a«  part  of  her  family ;  though 
the  son  were  of  age,  and  carried  on 
business  for  himself;  sneh  eireum- 
stances,  not  amounting  to  an  eman- 
cipation. Rex  V.  Sowetby  Inhabit 
iants.    2  East,  27». 

18  A  paitper  placed  by  the  parilh 
with  a  parishioner,  upon  an  agree- 
ment lietween  the  latter,  and  the 
parish  officers  to  find  board,  wash^ 
tng  and  lodging  for  the  panper  at 
2b.  6d.  per  iVeek,  and  that  the  pau- 
)»er  wis  to  do  what  he  was  set  a- 
bont,  doet  not  constitute  the  rela- 
tion of  master  and  servant  between 
such  parishioner  and  the  panper,  so 
as  (0  enable  the  latter  to  gain  a  set** 
tiement  as  by  hiring  and  service. 
Neither  does  such  relation  arise  by 
implication  from  a  continuanee  of 
services  to  the  parishioner  by  the 
pauper,  w^o  continued  to  live  with 
him  as  hel)>re,  after  the  parish  had 
refused  ai^y  lortger  to  continue  the 
parochial  allowance ;  and  the  pau- 
per, who  was  a  Qremwich  prison- 
er, ^iog  there  twice  a  year  without 
asking  or  receiving  the  leave  of  the 
parishioner;  the  latter,  however, 
not  refu<)ing  leave  when  informed 
ef  the  other^s  going.  The  Kins:  v* 
The  Inhabitnr&  of,RiclcinhaU  Infe* 
ticur.    7  Eajsty  9^9. 

VOL.  III.  1^ 


09  The  pauper  desired  her  mothei^  to 
look  out  a  plaee  for  her ;  and  the 
mistress  on  the  application  of  the 
mother  sometime  before  old  Michael- 
mas said  that  she  would  give  the 
pauper  the  same  wages  as  her  oth- 
er Servants,  and  wait  till  she  came; 
but  the  mother  made  no  absolute  a- 
greement  for  her  daughter ;  though 
she  informed  her  that  she  had  got 
a  place  for  her,  if  she  liked  it.  A  - 
bout  a  week  ajUt  M  Michaelmas 
the  mistress  applied  to  the  pauper 
to  know  if  she  liked  to  come  into 
her  service,  and  they  then  i^reed 
for  the  first  time  for  certain  yearly 
wages  (the  same  as  the  other  ser- 
vants) with  liberty  of  parting  at  d 
month^S  wages  or  teaming.  Held, 
that  the  hiring  commenced  only 
from  the  day  when  the  panper  and 
her  mistress  agreed  on  the  terms 
specified,  and  not  from  old  Michael-'' 
mas,  or  before,  when  the  mother 
spoke  to  the  mistress.  And  the 
pauper  having  given  a  month's 
previous  notice  to  quit  at  old  MU 
chadmas^y ;  which  the  mistress 
accepted,  aud^  procured  another' ser- 
vant to  come  on  that  day ;  when  the 
panper  received  her  whole  year's 
wages  $  but  upon  the  mistress  tel- 
ling her  that  she  wanted  a  week  ot 
serving  out  her  year,  she  offered  to 
stay  another  week;  to  which  tha 
mistress  said  it  did  not  sigilify,  ail 
she  had  got  another  servaut  in  her 
place ;  held  that  this  was  a  dissotu^ 
tion  of  the  contract  hefbre  the  end 
of  the  year,  by  the  notice  to  quit 
given  and  accepted;  and  not  a 
mere  dispensation  i)f  the  service; 
and  consequently  no  settlement  was 
gained  by  such  hiring  and  service. 
The  King  v.  The  Inhabitants  of 
kushalL    r  East,  471. 

100  Five  days  before  the  end  of  the 
year  a  servant  ab<iented  himself  by 
leave,  one  day  from  his  master^s 
service  to  look  out  for  another  place; 
and  on  his  return  the  master  on 
some  trivial  pretenee  said  he  f^hould 
not  stay  any  longer  in  his  service, 
and  offered  jiim  a  trifle  less  Ihau  bis 
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whole  wa^^y  M^hich  the  servant  re* 
fused  ;  but  was  then  ready  to  have 
accepted  his  whole  wa^es ;  thouc^h 
ke  would  rather  have  staid  out  his 
year;  and  immediately  he  applied 
to  a  magistrate  ta  oblige  his  mas- 
ter, either  to  pay  him  the  whole  or 
to  receive  hiin  into  his  service  for 
the  remainder  of  th^  year;  when 
the  magistrate  ordered  half  a  crown 
to  be  dedaeted;  and  the  servant 
thereupon  hired  himself  to  another 
master f  before  his- first  year  tvas  out; 
and  after  the  year  reeeived  from  his 
firnt  master  his  whole  wages.  Held 
that  this  was  a  dissolution  of  the 
contract  before  the  end  of  the  year 
by  mutual  consent,  signified  on  Uie 
part  of  the  servant  by  his  entering 
into  another  service.  The  King  v. 
The  Inhabitants  of  Leigh.    7  Easty 

dIOi  A  deserter  from  the  King's  ma- 
rine service  cannot  gain  a  settlement 
under  a  hiring  and  service  fi>r  a 
year;  not  being  suijuris^  nor  com- 
petent lawfully  to  hire  himself  with- 
in the  statute  3  W.  &  M.  c.  11,  s. 
7.  The  King  v.  The  Inhabitants-  of 
J^orton.    0  Eastj  206. 

102  A  poor  boy  sent  out  of  the  hMise 
of  industry  at  14  years  of  age  to 
the  parish  oflicers,  and  by  them  al* 
lotted  to  a  parishioner,  who  hand- 
ed him  over  t»  another  person, 
by  whom  the  boy  was  told  that  he 
ivas  to  stay  with  them  a  year, 
and  should  have  clothes,  &e. ;  to 
which  the  boy  made  no  objection  ; 
conceivinghimself  obliged  to  accept 
the  service;  but  made  no  agree- 
ment for  wages^  or  concerning  the 
nature  or  duration  of  his  service, 

'  nor  was  consulted  upon  the  subject ; 
does  not  gain  a  settlement  by  ser- 
ving under  Hm  supposed  obligation 
for  a  year ;  for  neither  did  he  con- 
sider himself,  nor  was  he  consider- 
ed by  the  other  |Mirties,  as  a  free 
agent ;  and  such  only  can  contract, 
or  adopt  a  contract  made  by  others. 
Thi  King  V.  the  Inhabitants  of  Siow- 
Mirket    9  Eastj  211. 

ioa  A  widower  baving,  a  daugjbter, 


'  placed  her  at  11  years  of  age  with 
an  uncle,  by  whom  she  was  wholly 

«     maintained  after  that   time,   and 
with  whon^  she  continued  to  reside 
after  she  came  of  age,  doing  service 
to  him,  hut  without  any  contract  of 
hiring  to  give  her  a  settlement  of 
her  own ;  the  father  in  the  mean 
time  having  gone  out  to  service. 
Held  that  on  her  eoming  of  age  she 
was  emancipated,  although  her  fa- 
ther conceived   himself  bound,  as 
such,  to  receive  and  support  her  if 
she  left  her  uncle's:    and  conse- 
quently the  father  was  capable  of 
gaining  a  settlement  hy  hiring  and 
service  for  a  year,  as  ^^  an  unmar- 
ried man,^  not  liaving  a  chUd^^  (i.  e. 
not  having  a  child  who  would  foilsw 
his  settlement)  within  the  statute  8 
W.  &  M.  c.  11,  8.  7.    The  King  v. 
The  Inhabitants  of  Cowhoneybime. 
10  East^  88. 

104  No  settlement  can  be  gained  by 
serving  under  a  contract  of  hiring 
for  four  years,  with  libertv  for 
the  servant  to  lea-ve  lor  a  week  eve- 
ry year  to  see  his  friends ;  for  that 
is  to  be  taken  distributively*  ie.  re- 
serving a  week  out  of  each  year. 
The  king  v.  The  Inhab.  ofRvush- 
ulme.    10  Eastf  a25. 

±03  Under  a  contract  of  hiring  as  a 
bleacher  and  erofler  for  a  ""year  at 
12s.  a  week,  tlie  servant  continu- 
ing to  work  onder  such  contract  for 
a  year  gained  a  settlement  in  the 

garish  where  he  resided,  althoof[;h 
y  the  practice  of  the  manufactory 
in  which  he  was  engaged,  if  fa® 
finished  his  appointed  week's  work, 
calculated  at  so  many  pieces  a  day 
for  sLv  days,  in  less  time,  he  had 
the  rest  of  the  week  lo  do  as  he 
pleased,  and  he  also  went  where  he 

fdeased  on  Sundays^  without  asking 
eave ;  for  this  is  an  express  con- 
tract tor  a  year,  without  anv  expreis 
exception.  The  King  v.  the  Ivhab^ 
Hants  cf  Hanoich.  10  489. 
106  A  statute  fair  being  held  yearly 
on  the  day  after  old  MichadmaSf 
except  when  old  Michaelmas  fallt^ 
oa  a  Batwrday^  and  then  the  fair  bs* 
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iog  fieU  ou  tbe  Monday  j  held  that 
&  hiriiig  from  soeh  Monday  till  old 
MUhadmias  day  tbllouiog  U  not  a 
yei&riy  hiriug  uuder  whicli  a  settle- 
nent  can  be  obtained.  The  King 
V.  the  vahabiiants  of  StanJfin.Muisey. 

YL  By  serving  an  office^ 

I  Exeeuting  >the  office  of  eoHeetors 
•f  the  dniies  od  births  and  boriais, 
gives  a  settlement.  The  King  v. 
InhabiianU'Of  BUham.     ±  Str,  iilU 

S  Executing  office  of  constable  settles 
certificate  man.  Betiveenthe  PaV" 
iAe$  of  UU  Mmrice  and  St.  Ma^ 
CatenJer  in    WinchesUr.      it  -^^^ 

d  Jlkeeuting  the  office  of  titb%  naa 
gains  a  settlement.  Th^  Parishes 
of  BurUseome  and  8am'/^  Pever- 

4  Serving  constable  f^  snbstiMite  for 
another,  is  not  serving  an  office  so 
as  to  gain  a  setU^ment.  The  Ring 
V.  WvUerhorae.    1  Black.  4a3« 

f  A  certificate  man  must  be  swrra 
into  an  office,  .etse  he  gains  no^et- 
tleoent  by  executing  it.  Be^^^ 
the  Parishes  Wingham  and  fringe 
in  Kant.    2£f/r.  it09. 

«  Parish  clerk  nominated  V  tn<^  par- 
ton  is  in  for  life,  and  gsjf  a  settle- 
meat  Tbe  parisfies  f  Cotton  and 
MUwich.    ^Salk.SS: 

r  A  settlement  was  Aiaed  by  serv- 
ing die  office  rf  h-^^n^er  for  the 
parish  ;  it  bein* » Wed  that  the 

pauper  was  cho  V°^  *'*^™  *5  *^ 
court-leet :  aaf*"*'  *^  ^w  an  office 

of  great  anfi  *^''  *°<*  ■®,!3*?^^**'« 
totheparifh  f^  ^-   W'Ai^tfefiea 

8  A  »ettle'*^^  ™*r.*^^^"«<*  ^7 
•erving  t^®™^®®^^^'"°S«»"»    * 

7Vv>m  *  J?*  8t/8« 

•   Or  th'^^ '^**^®'^®'-    ^**^ 

10  Or  V  ^  **e^'«r.    Ihid. 

il  Or  ^^  o/  bay  ward.     I*«l. 

^2  ^.Sessions  finding  that  the  pau- 
j^as  legally  appointed  governor 
Hie  workhouse  in  J.  at  an  annual 
iary,  aod  that  the  office  of  gover- 


nor is  a  public  annoal  office,  anf 
that  the  pauper  served  it  for  ayear^ 
held,  that  a  settlement  was  there- 
by gained  in  £  Mex  v.  IlminsUr 
Inhabu    i  jSast,  83. 

13  A  <^urate  officiating  in  a  parish  for 
above  a  year,  under  the  bishop's  li- 
cence to  perform  tbe  office  of  cu- 
rate at  a  oertKin  annual  stipend^  is 
yet  not  suet' an  annual  o^iceraa  en- 
tilled  to^^n  a  settlement  by  yirtua 
of  th^  'tat.  3  W.  3,  c.  11,8.  e?.  Mex 
Wa^ge  InhabiianU.    2  £ad,  65. 

14  iCa  churchyard  Ueiniwo  parish* 
>es,  the  sexton  may  gain  a. settle- 
ment  in  iJie  one- in  which  heirmdes, 
although  no  part  of  the  ckfircli  lia 
within  that  parish.  Mex  v*  Mvet^ 
pool.    3  Term  jRep,  US. 

S9   itf.,  who  at  an  .adjournment  of  a 
«ourt-Ieet  holden  I6(h  Nov.  ±792, 
Has  appointed  to  an  annual  offieo 
"  for  a  year  or  until  he  should  be 
discharged,"  and  who  executed  tho 
office  until  the  adjournment  of  a- 
t&other  court-leet  holden  1st  Nov. 
i79a,  did  not  thereby  gain  a  settle- 
•ment.    Mex  v.  Bow  Inhab.   8  Ikrm 
Bep.  I4fi. 
46  The  appointment  df  a  master  of  a 
work-house  by  the  parish  officers 
Jind  vestry,  pursuant  to  the  statute 
9  G.  1,  c.  7,  which  enables  the  par- 
ish officers  and  parishioners,  &c.  to 
icontract  with  any  person  for  the 
management   of   the  poor  in   the 
work-house  (and  who  did  contract 
with  ^  the  pauper  to  manage   (he 
poor  in  the  work-house,  andteaek 
the  children  to  spin,  &c.  at  a  yearly 
salaiy ;  and  after  seme  years  service 
dismissed  him  at  a  quarter's  notice) 
is  not  a  public  annufU  office  or  charge 
within  the  statute  3  W.  and  M.  c« 
11,  s«  6,  the  executing  of  wUeh  for 
a  year  will   confer   a  settlement 
The  King  v.   The  Inhabitants  of 
Mersham.    7  Eastji^y. 


yil.  By  being  rated  to^  and  payment  of 

Bates. 

1    Paying  to  the  poor  gives  no  settle- 
ment, if  not  rated.      TAe  Kmg  r. 
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i  The  InhahUants  of  Bovindon  in  Hart* 

fardshire.    2  Str.  1028. 

2    When  the  title  of  the  poor  rate  is 

'    ^'  80  BiHcii  in  the  pound"  and  the 

panper's  name  i*  inserted  id  the 

rate,  and,  aho,  his  yearly  rent,  and 


is  rated,  and  the  tenant,  no  paytog 
the  land^axy  takes  a  receipt,  in 
whieh  the  snm  paid  is  described  as 
<^so  much  assessed  on  the  lapdlord," 
the  tenant  p^ins  no  settlement.  Etx 
V.  St.  Ames's.   1  Dfmg,  dS7,  n. 


he  pays  at  ih%  rate  of  29.  in  the    iO  If  the  name  of  a  former  oeeumer 

1i*_fc.2.<.*.^'f«1  ■  I  1  ^.a^l  11  J«^t-  _5l 
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pound  for  his  spteified  rent,  though 
itolhiog  is^^vritten^^^inst  his  name 
In  the  colmnn  of  ^'^uns  assessed  ;'• 
ttiis  is  a  sufficient  ratjni^aud  paying 
for  tlie  purpose  of  gaioini^  a  settle- 
iiieiU.  Hex  v.  CQrhamjJtan.  2  Doug. 

edtt 

'Tairing  sdone,  without  paying,  wji 
not-'  ms^e  a  settlement.     Rex  v. 

.    ]nifidiof8t.J^ichola$.   3  Satlc.  253. 

#  luxation  only,  without  payment, 
makes  no  «ettlemenU  The  Inhabit 
tants  €f  the  Fdrish  of  Talbom  and 

'■  Boston.    2  8alk>  »23^ 

Settlement  hy  payment  of  parish 
rates.  The  ItkatnUmieof  tlte  Par- 
ish of  8t.  Mary  he  More  and  Heavy 
Tree  in  DecortShirtL  2  Salic*  477. 
Though  a  tenant  has  aetiially  paid 
the  land  tax,  and  his  name  is  lu  the 
rate  in  a  coktmn  of  ^^  occupiers," 
yet  if  the  landlord's  name  is  in  a 
eolumn  of  ^  landlords  rated,''  the 


a 


e 


who,  to  the  knowledge  of  the  parish 
officers,  is  dead,  is  continued  in  the 
poor  rate,  hut  the  present  oceupier 
pays,  he  shall  gain  a  setllemcDt 
£ex  V.  Heckmondwitke.     2  Jkmg. 

064<. 

a    A  person  gains  a  settlement  by 
hcing   rated  and  paying  the  poor 
'  rate,  though  the  rate  be  not  regu- 
larly made  or  allowed.     0  Tim 
^ep.  64a. 

^^  Whether  the  landlord  or  tenant 
^/4«d  to  the  land-tax,  (both  names 
being  >|  iji^  rate,)  is  a  qaestioo  of 
fact  wh^sii  must  be  found  by  the 
justices  a.  iessions ;  and  if  they 
state  it  as  afact,  this  court,  is  pre^ 
eluded  from  eonsiderin|p  whether 
they  have  drawa  a  right  cooelnsion 
though  they  state  all  the  other  eir- 
eumstances  of  the  case.  Eexr. 
^kstone.  3  'Term  Sep.  ¥>Bi  B 
-*«m  Rep.  3io. 


tenant  does  not  gain  a  settlement.  13  "  ^ey  only  state  the  evideiee  of 

Bex  V.  St.  John's.     1  Doug.  !Z25y  that  Vij^  this  court   will  send  the 

326.  «^*?  u\!SJ^  ^  restated.     Bex  r. 

Assessment  and  payment  of  a  poor's  Ratnhant^fiai,^    5  ^bm  Rep.  240. 

rate  by  the  tenant  will  gain  him  a  i*  .^^^*?*'^,A  fitrm  was  rated,  aid 
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settlement,  though  the  landlord  has 
privately  agreed  to  pay  it.  Rex  v, 
Openshawe.  1  Black.  463. 
K  the  title  of  a  land-tax  rate  is  «  an 
assessment  on  the  inhabitants  of  the 
parish  of  J."  and  both  the  land- 
lord's and  tenant's  names  are  in  the  .  -  .  l 
rate,  but  without  any  works  import-    45  For  though  where 
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ing  which  is  rated,  and  the  tenant 
holds  b^  paying  a  rent  certain, 
dear  of  all  taxes,  parliamentary 
and  parochial,  and  pays  the  rate, 
he  gains  a  settlement.  Rex  v. 
Milca^n.  i  Doug.  226,  n.  Rex  r. 
jBnJon.  1  Doug.  327,  n.  Rexr. 
eu  Lawrence,  l  Doug.  327,  n. 
But  if  there  is  a  column  of  propri- 
etors and  another  of  occupiers,  and 
it  is  not  specified  10  the  rate  which 


the  landlorXyaid  the  rate,  and  wsi 
allowed  it  bj^ke  tenant,  the  tensat 
did  not  gain  \ settlement,  it  being 
stated  that  11\overseer  did  aot 
know  that  the  tL^^  ^sided  there. 

Rex  V.  UangatK^ch  Iifhab.  B 
Tmn  Rep.  628. 

fst  is  rated, 

n  the  oceo- 

sHrrw 


it  isfriina/nciea  r 
pier ;  it  is  not  conclus 
Rep.  628. 
i6  A  settlement  by  beid^t^d  and 
paying  rates  cannot  be  \J|^ed  bt 
evidence  of  paying  only^itheo't 
the  production  jaf  the  ratev  ac- 
eonnting  reasonably  for  tln^on- 
production  of  it ;  although  \h^^ 
er  was  both  owner  and  oceupiV 
the  estate  for  which  he  paifi  » 


t 
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n^t.  Sex  V.  CofpM  Inhah.  ^ 
Easiy26. 

17  Ab  eieiseman  who  wm  rated  fbt 
fats  salary,  whteh  was  in  faet  paid 
by  the  eolleetor,  withovt  any  deduc* 
lion  from  the  salary,  does  not  there- 
by gain  a  settlement  JReit  y.  Weth 
Hey  Inhub.    2  £M,  98. 

|8  Th€  pauper  beinc^  duly  rated  and 
bavin^  abiieonded,  his  landlord  de- 
sired the  collectors  to  levy  a  dis^ 
frets  on  his  goods^  lest  he  (<he  land- 
lord) should  lose  the  numey  ;  in  eon- 
sequence  of  which  they  went  to  the 
hoose,  where  the  pauper's  dauj^y 
rer  said  a  friend  pf  her  father 
would  assist  them ;  they  went  to 
this  friend,  who  gave  a  guinea  to 
the  eoUeetors ;  who  thereout  receiv- 
ed the  Uwe  $  this  was  held  payment 
of  the  rate  by  the  pauper,  uex  v, 
^ridgewater.   8  Term  Hep,  000. 

iO  By  statvte  10  Ann.  c.  6,  the  par* 
isiies  in  JWnmcA  are  ineorporated 
for  the  purpose  of  maintaining  the 
poor  out  of  one  joint  fund :  but  as 
ftr  as  respects  strangers,  those  pa- 
lishes  eontinue  separate  and  dis- 
tiaet:  therefore  apexion  who  re* 
•ides  in  4Nie  parish  in  JV*.  and  is  ra- 
ted in  another,  gains  no  settlement 
in  either.  JL  v.  8t.  JRehaePs  Thorn 
tnMnrwieh,    6  Term  Reo.  086. 

m  The  town  and  parish  oi  Birming^ 
Amis,  for  the  convenience  of  the 
•▼erseers,  divided  into  twelve  di- 
visions under  the  superintendanee 
of  so  many  overseers  respectively, 
neb  of  whom  copies  the  names  out 
of  the  general  rates  into  a  separate 
book,  of  such  of  the  inhabitants  as- 
iessed  as  are  within  his  district  $ 
and  it  is  usual  for  eaeh  overseer  to 
M  soeh  names  to  his  book  as  ought 
to  be  inserted  in  the  general  rate  ; 
soeh  addition  is  not  in  fact  made  till 
tbenext  year,  but  in  the  mean  while 
the  ^neral  rate  is  from  time  to  time 
<vdered  to  be  collected  with  the  ad* 
liitiotis :  it  was  held  that  a  person  pay- 
inetbe  rate,whose  nameis  iiffertraras 
taded  in  the  overseers'  book,  does 
9ot  thereby  gain  a  settlement.  Bex 
V.  Ed^iaston  Inhttt.     e  Tarm  Bep 


2i  JUUeTi  if  his  name  be  added  before 
he  pays  the  rate.   6  7\rtn  Bep.  0iO. 

S2  The  statute  35  G.  3,  c  lOl,  which 
provides,  that  after  the  passing  of 
the  act,  no  person  who  shedl  come  in- 
to any  parish  shall  gain  a  settle- 
ment by  being  rated  to  anv  tene- 
ment under  iOl.  a  year  value,  ex- 
tends to  persons  who  were  in  the 
parish  at  the  tiipe  of  the  passing  of 
the  act.  iZ.  v.  jklington  Inhab.  1 
Eastf  283. 

23  A  custom-house  officer  who  was 
rated  for  his  salary  towards  the 
land  tax,  and  in  fact  paid  the  rate 
himself,  though  the  money  was  ei- 
ther given  to  him  beforehand  for 
the  purpose,  or  allowed  to  him  af- 
terwards by  the  collector,  gains  a 
settlement  in  the  parish  in  which 
he  is  so  rated  and  pays.  The 
King  V.  The  Jnhab.  of^Sxmoidh, 
8  East,  888. 

jjM.  Payment  by  one  who  was  assessed 
to  a  church  rate  upon  housekdlders 
onlj,  and  not  upon  the  parishtonera 
at  large,  will  nevertheless  gain 
him  a  settlement ;  for  it  is  not  less 
a  public  tax  because  laid  too  narr 
rowl^  ;  and  it  is  charged  and  paid 
withm  the  parish,  which  is  all  tha^ 
is  required  by  the  statute  3  W.  8, 
c.  11,  s.  6.  Bex  v:  The  Inhab.  cf 
8t.  Bees,    9  Eastj  203. 

20  Upon  a  question  of  settlement  be^ 
tween  two  parishes,  a  parishioner 
of  one  of  them  having  property 
there  which  is  rated,  though  not 
his  own,  but  in  his  son's  name,  fbr 
the  purpose  of  making  such  parish- 
ioner a  witness,  is  nevertheless  in- 
competent to  prove  the  settlement 
in  the  other  parish.  Bex  v.  The 
Inhabitants  of  KiUerby,     10  Easty 

292. 

9%  A  citizen,  having  taxable  proper- 
ty, and  being  able  to  pay  the  taxes 
assessed  on  him,  gains  a  settlement 
in  a  town  by  dwelling  there  for  ten 
years  together,  and  half  that  time 
pacing  state  and  town  taxes,  al- 
though he  is  omitted  in  the  county 
tax.  Wrentham  v.  Mkborough.  B 
Mass.  48Q. 
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iff  Assessment  and  performance  of  la-  parishes  qf8<mOiwold  and  Toaifard 

hour  on  the  liigh-wayt,  k  not  the  inSujfidk.    2Str,,±±9^, 

payment  of  a  tax,  within  the  mean-  it  An  entire  tenement  of  iol.  per  ann. 

'    ing  of  the  second  section  of  the  act  though  it  lies  in  two  parishes,  gi?es 

•  for  the  settlement  and  relief  of  the  a  settlement  in  that  where  the  par- 
poor,  (24  sess.  c.  134<,  g«  2i,  act  32  tj  lives.  The  parishes  of  8L  John 
.  sess.  c  90.)  The  word  taxes  means  in  the  town  andlAmtcellin  the  county 
a  contribution  in  moneys  not  labour  of  Hertford,  1  Str,  5'Z9. 
or  personal  service,  (hierseers^  S[c.  12  Renting  a  house  of  25l.  a  year 
ofAmenia  \\  Overseers^  d[c^  of  Stan*  within  the  rules  otxht  Fleet  by  a 
jord.    6  Johns^  Rep,  92.  prisoner  gains  a  settlement.     Bsr 

tween  the  parishes  of  St.  Margard 

Vni.  Bn  remting  a  imemenU  Westminster  and  8t.  Martin  Lud- 

gate.    2  Str.  9^4. 

i.    Nothing  will  amount  to  a  not  ice  in  13  Taking  an  entire  tenement  of  lol. 

writing  to  make  a  settlement,  that  per    annum    gains    a.  settlenent, 

?s  not  specified  in  3  &  4  IF.  &  Jf •  though  it  lies  in. two  parishes  ;  ali^ 

c.  11.    Between  tlte  Inhah.  of  TaUni-  ter  of  two  distinct  tenements,  ma- 

ry   and  the  Hamlet  of  FosUm  in  king  together  lol.  per  annum,  in 

Scropton.    2  8aUc.  470.  different  parishes.     Th/R  parishes  of 

5b    Renting  lol.  per  ann.  and  immedi-  8outh  Sydenham  and  LamerUm.    i 

ately  letting  off  the  greater  part  to  Str.  S7. 

an  under  tenant,  and  residing  on  14  The  fact  of  the  pauper's  taking  a 

the  rest,  gives  a  settlement.     M,  v.  tenement  of  lOl.  a  year  is  soflieieDt 

Llanverras.    l  Black.  603.  to  give  a  settlement  under  statnte 

B    There  cannot  be  a  settlement  by  18  &  -14  C.  8,  e.  12,  though  the  lef^ 

consinietive  nolioe,  even  alter  forty  eor  may  have  no  title.   1  TsnnRff- 

.   years  residence.      The  parishes  ef  3d8. 

Jtldenham  and   Abbots  idOigiey  in  10  A  cattlegate  Is  a  tenement  witkii 

Hartford.    2  Str.  858.  that  statute  so  as  to  enable  the  sc- 

It    Renting  above  lOl.  per  ann.  in  two  eupier  of  it  to  gain  a  .settlement. 

{Parishes  is  a  settlement  where  he  Rex  v.  Whixtey.     1  2>rm  Bep.  187. 

ives.     The  parishes  of  Elstead  and  16  Taking  the  hay,  grass,  and  sftei^ 

VoUibwme.    2  Str.  8M.  math  ofa  meadow  for  ten  moDthi 

9  Renting  a  mill  of  lol  per  ann^  at  the  annual  value  of  lol.  is  a  tak- 
gains  a  settlement.  The  parishes  of  iog  of  a  tenement  within  that  stat- 
Evelin  in  Oxfordshire  and  Rentcomb  ute.  Rex  v.  Stoke  Jnhab,  2  Term 
in  Oloueestershire.    2  SaUc.  086.  Rep.  401. 

6  Renting  the  pasture  is  no  settle-  i.7  Rentioga  dairy  will  give  a  settle* 
raent.  R.  v.  Inhabitants  of  JtBnchin'  ment.  Rex  r.  Fiddletrentbidfi*  ^ 
hampton.    2  Str.  874.  Term  Rep.  772. 

7  Renting  a  windmill  is  a  settlement.  18  So  will  a -rabbit-warren,  thoogk 
Rex  V.  Inhabitants  of  Butisy  in  Suf"  the  party  taking  it  have  no  interest 
folk.    2  Str.  ±077.  in  the  soil,  except  that  of  enterii^; 

6    Renting  a  coney  warren  is  a  settle-  upon  the  warren  to  kill  rabbits.  Jo* 

ment.      The  Parishes  (^Kniver  and  19  A  settlement  may  be  gained  hj 

Stone  in  Com.  Stafford.   2  Str.  678.  renting  the  fogs  or  after  grass  of  a 

0    A  lease  at  will  gains  a  settlement.  meadow,  of  the  yearly  value  4>f  iOi> 

Hie  Parifhes  of  Cranky  and  St.  Ma"  Rex  v.  Brampton  Ivihab..    4  Ter» 

ry  OuUdford.     i  Str.  002.  Rep.  348. 

10  Pauper  renting  a  house  at  loL  20  The  pauper  rented  20  eows  at  3l. 
when  the  real  value  only  6l.  los.  10s.  per  annum  eachn  and  agreeli 
l^ains  no  settlement.     Between  the  with  the  farmer  that  they  shonldf 

fed  in  particular  fields  for  a  eertaii 
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part  tff  the  year,  during  which  time 
BO  other  eattle  were  to  depasture 
there  s  this  was  held  to  be  a  tene- 
neat  withia  statute  13  &  14  C.  2, 
c  ifL  Bex  T.  Tolpuddk  Inhab.  4 
Zkrm  Rep.  671. 

Si  Reotiog  a  dairy  (ineluding  the 
MMTS  and  their  pasture)  at  above 
lOi.  a  year  in  ralue,  will  not  eonfer 
a  seUlement,  if  the  annual  yalue  of 
the  lands  on  whieh  the  eows  were 
to  be  depastured  were  under  lol. 
Bex  ▼.  Mittworth  Mwb,  2  Basty 
19S. 

32  One  who  resided  on  a  tenement  of 
Si.  a  year  in  the  parish  of  FF.,  and 
at  the  same  time  rented  the  ley  (i. 
e«  pasiiirage)  of  two  eows  from 
Mayday  to  Miehadmas  in  certain 
land  in  H.  at  six  guineas,  thereby 
fS^iBS  a  settlement  iu  FFl,  thoueh  he 
were  not  entitled  to  the  exdusive 
pafttori^  of  the  land  in  H.  Bex  ▼. 
BoUington  Jahab.    3  Eadj  113. 

A  A  settlement  may  be  gained  by 
renting  a  right  of  common  in  gross 
of  the  annual  value  of  tol,  that  be- 
ing a  tenement  within  statute  18  & 
14  C  2.  Bex  V.  Dersmgham  Inhab, 
7  Term  Rep.  671. 

^6  Where  the  pauper  rented  the  fish- 
ery of  a  pona  with  the  spear-sedge, 
ft^gs,  ana  rushes  growing  in  and.a- 
boat  the  same,  for  lOl.  a  year,  ^^  the 
coart  understood  that  the  soil  pas- 
sed with  it,  and  that  it  was  a  tene- 
ment within  statute  9  &  10  fF.  3,  c. 
11."  Bex  V.  Old  Mresford.  1  Term 
Bep.  8BS. 

X  The  renting  by  a  needle-maker  of 
two  out  of  six  pointing  places  in  a- 
Bother's  mill,  any  two  of  which  he 
was  at  liberty  to  use  from  time  to 
time  at  16l.  a  year  rent,  and  engag- 
ing also  to  do  all  his  landlord's 
work  in  preference  to  that  of  others^ 
for  which  he  was  to  be  paid  by  the 
piece,  is  not  the  taking  of  a  tene<* 
nent  within  the  statute  so  as  to 
gain  a  settlement  by  it*  Rex  v. 
DoddethUl  Inhab.  sTfrmRep.4^9. 
96  The  renting  by  a  needle  maker  of 
certain  runners  in  another's  mill, 
together  with  a  paeketiifg  room^  of 


all  which  he  had  the  exclusive  use 
(a  runner  being  a  piece  of  machine^ 
ry  for  scouring  needles  screwei 
down  to  the  floor  of  the  mill,)  the 
whole  being  of  the  annual  value  of 
above  lOl.  including  the  separata 
value  of  the  runners,  is  not  the  tak- 
ing of  a  tenetnent,  whereby  a  settle* 
ment  can  be  gained.  Rex  v.  jHnv 
deUgg  Inhab.    1  East,  028. 

27  A  contract  for  a  sUmding  place  in 
another^s  mUltor  a  carding  madune^ 
(the  party's  own  property,)  w^kkii 
was  fastened  to  the  Boor  and  the. 
roof,  for  the  purpose  of  being  work- 
ed by  the  steam  engine  of  the  miU  ; 
for  which  the  party  was  to  give  20l. 
a  year,  with  liberty  to  quit  on  giv- 
ing three  months  notice,  is  not  a 
taking  of  a  tenement,  but  a  mere 
licence  to  use  the  machinery  of  the 
mill;  aud  therefore  no  settlement 
can  be  derived  under  it*  Bex  v* 
Mdlor  Inhab.    2  East,  189. 

3S  The  grazing  eattle  in  a  meadow 
and  using  a  stable  and  cart  house 
gratiSy  under  an  agreement  by  nyhich 
the  pauper  was  to  pay  certain  ijumo 
weekly  for  the  liberty  of  grin^ng* 
wheat  at  a  mill,  was  held  to  ke1|o 
renting  of  a  tenement.  Bex  x« 
Haminersmith  Inhab.  8  Term  M^ 
460,  n. 

20  In  order  to  gain  a  settlement  hy 
taking  a  tenement  of  lOl.  per  an  wwi, 
the  occupier  must  reside  in  the  pa- 
rish where  part  of  the  premises  lies* 
Rex  v.  Knighton  Inhab.  2  Term 
Rep,  48. 

30  One  may  gain  a  settlement  by  rent- 
ing a  tenement  of  above  lol.  a  year 
in  the  parish  where  he  redded^ 
though  such  residence  be  in  a  fum- 
pike  Aottse,  as  servant  to  the  collec- 
tor for  whom  he  received  the  tolls  ; 
for  the  general  turnpike  act  18  G. 
S,  e.  84,  s.  06,  only  says  that  ^'  no 
gate  keeper  or  person  remiins  the 
toUs  and  residing  in  the  toll  house 
shall  thereby  gain  a  settlement,  i.  e. 
by  such  taking  of  the  toll  house,  or 
renting  the  toll.  Rex  v.  Denbigh 
Inhabitants.    5  East^  333. 

81  A  resideuee  for  forty  days  is  indis- 
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peHsably  neeessary  to  enable  a  par- 
tj  to  gain  a  setilemeut  by  residing 
on  a  tenement  of  lol.  ffer  attn.  Bex 
V.  Uanbedergoch  Inhab.  7  2Wm 
Bep,  lOd. 

82  So  that,  if  a  party  after  residing 
on  such  a  tenement  for  twenty-nine 
days  be  forcibly  (Prevented  residing 
there  eleven  days  more,  he  does  not 
thereby  gain  a  settlement.  7  Term 
Rep.  lOd. 

^8  tfl.  took  a  tenement  of  481.  a  year 
in  the  parish  of  ^.  and  after  living 
in  it  with  his  family  five  days  he 
was  arrested  and  sent  to  prison  in 
the  parish  of  C,  but  his  wife  and 
ehildren  euntinoed  in  it  seven  weeks 
longer ;  held  that  no  settlement  was 
gained  in  B.  either  by  the  husband 
or  wife.  Bex  ▼•  at.  Oeorge  the 
iMdriyfr^  SouOiwatk  Inhab.  7  Term 
Bep.  466. 

84  In  order  to  gain  a  settlement  by 
forty  days  residence  on  a  tenement, 
the  party  must  stand  in  the  relation 
of  tenant  of  the  prembes  during  the 
whole  time.  Bex  v.  Sofidh  Ltfnn 
Inhabitants.    B  Term  Bep.  66  If. 

%9  So  that  a  residence  of  83  days  by 
a  widow  on  a  tenement  of  lOl.  a 
year  cannot  be  coupled  with  a  resi- 
dence on  the  same  tenement  with 
her  husband  for  sixteen  days  pre- 
ceding, so  as  to  give  her  a  settle- 
ment.   Ibii. 

86  The  occupation  of  a  cottage  for  40 
days,  by  the  leave  of  the  former  te- 
nant, who  then  went  out,  under  an 
agreement  with  him  to  pay  the  same 
rent  to  the  landlord  which  he  had 
before  done,  but  without  any  au- 
thority from  the  landlord,  (the  cot- 
tage, together  with  other  premises 
occupied  at  the  same  time  being 
lOl.  a  year  and  upwards,)  was  hol- 
den  to  give  the  occupier  a  settle- 
ment. Bex  V.  dldbarough  Inhab. 
1  Easty  597. 

87  Where  a  corporation,  by  a  verbal 
agreement  with  a  pauper,  leased  to 
him  the  tolls  of  a  market  for  above 
lol.  a  year ;  held  that  he  could  not 
gain  a  settlement  thereby,  as  no  in- 
terest could  pass  from  a  corporatiou 


but  under  their  seal;  therefore  h6 
had  no  more  than  a  mere  licence  to 
collect  the  toll.  But  if  such  toil 
had  been  leased  to  him  under  seal 
of  the  edrporation,  senible  that  he 
would  have  gained  a  settlement  by 
residing  for  40  days  in  the  sane 
parish  where  the  market  was.  ikt 
V.  Chipping^ortan  Inhabitants.  8 
Eastj  2S9. 

88  It  is  not  necessary  that  the  pauper 
should  pay  lOl.  a  year  in  money  for 
a  tenement,  in  order  to  gain  settle- 
ment ;  it  is  sitffieient  if  he  occupy  a 
tenement  of  the  annual  value  of  lol. 
as  tenant.  Bex  v.  PritweU  Inhab, 
7  Term  Bep.  197. 

S9  The  criterion  by  which  the  cosrt 
form  their  jn^^ent  is  not  the  ebil' 
Uy  of  the  party  coming  to  reside  on 
a  tenement  of  lol.  a  year ;  for  if  a 
person  be  trusted  with  a  teneaitot 
of  that  value,  even  out  of  charitj* 
that  is  sufficient,     i  Term  Bep,  4BS, 

40  The  pauper  too4:  a  tenement  at  ill* 
a  year  which  he  oeeupied,  still  re- 
eeiving  parish  pay  for  six  monthi 
after ;  having  previously  agreed  to 
nnderlet  to  another,  a  part,  for  Bl 
a  year,  which  other  guarwnUed  to 
the  landlord  the  payment  of  tlic 
rent,  without  which  he  woold  not 
have  let  to  the  pauper;  but  the 

Sauper  paid  the  whole  rent  for  the 
rst  year ;  held,  that  this  was  s 
coming  to  settle  apon  a  teaeisent 
of  lol.  a  year  within  the  statute  1 3 
and  14  Car,  2,  c.  12,  by  oceapjinfi: 
which  for  \0  days  irremoveable,  tli« 
paupergained a  settlement;  thoo;:h 
the  sessions  concluded  from  tli» 
whole  of  the  case  that  credU  w«« 
given  by  the  landlord  to  the  pt»' 
per  for  6l.  a  year  only  cf  the  re«|. 
and  that  for  the  residui-  the  credit 
was  given  to  the  guarantee ;  inr  " 
the  pauper  were  legal  tenant  of  the 
whole,  it  was  immaterial  whether 
credit  were  given  him  for  the  rent 
Bex  V.  Hooe  Inhab.    4  East.  86«- 

41  A  foreigner  may  gain  asettlemeBt 
here  by*  occupying  a  tenement  of 
loi.  a  vear  for  40  days.  R^^' 
Eastbourne  Inhabitants.  4  JBflrf,  *«' 
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a  Wkere  a  p&aper  watf  permittod  by 
leveral  persons,  having  a  right  of 
eommofl,  to  oeeupy  a  tenenieut  of 
lOl.  A  year  value  as  a  revard  for 
hii  service  as  a  herd,  it  ^as  hald 
that  that  gave  him  a  settlement. 
The  service  of  the  pauper  was  e- 
i(taivaieut  to  his  paying  rent.  Rex 
V*  Melkredge.    l  I'erm  Rep,  098. 

43  So  repairing  gates  was  held  equi- 
valent to  payment  of  rent.  Rejff  v. 
WMxle^.    1  Term  Rep.  taf. 

U  In  order  to  gain  a  settlement  by 
cooling  to  settle  on  a  tenement  of 
ioL  per  aARtim,  it  is  not  necessary 
that  the  party  should  rent  such  a 
tenement,  or  that  the  whole  should 
lie  in  one  {parish ;  it  is  sufBcierit  if 
he  oeeupy  9l.  per  artmiin  of  his  dwd 
ia  the  parish  of  Ji,^  and  rent  a  tene- 
ment of  ll.  per  anrntm  in  the  parish 
of  H.  Mex  V.  Cidmtock  Inhab. 
6  IVrst  Bep.  780. 

^  Where  a  pauper  rented  a  tenement 
of  8l.  a  year  in  .tf.,  and  held  another 
of  fA.  tOa.  per  anttum  in  B.  under  a 

eroi  demise  from  his  brother  to 
U  08  long  as  the  hrather  pleased^ 
end  to  be  U&en  by  him  again  when  he 
pUesidy  and  was  to  pay  nothins  for 
it,  this  was  held  a  sufficient  taking 
of  a  tenement  of  lOl.  per  amium  na- 
fcr  statnte  13  and  14  Car.  2,  e.  12^ 
&r  the  purpose  of  giving  the  pau- 
psr  a  settlement.    Hex  v.  FiHong- 
liif.    i  Tenn  Reports^  458. 
^  A  litan  had  a  tenement  of  above 
ioL  a  year  in  Ui.,  in  which  he  geil- 
erally,  and  his  wife  and  family  eon- 
itaatlj,  resided  for  several  yeari, 
bat  he   oceasionatly  slept   in  £., 
^ere  be  had  another  teneftient  nn- 
(ier  lOl.  a  year,  which  he  had  late- 
ly taken  fur  the  more  eonvenientlv 
I    carrying  oa  of  his  business;  and 
opon  the  whole  he  slept  in  B,  above 
40  nights,  and  particularly  for  the 
Ust  night,  when  both  the  tenancies 
eipired;  held  that  his  settlement 
wss  in  B.    Rex  v.  St.  Mtry,  tAm- 
hdh  Inhabitants.    8  Tirm  Rep.  210. 
'7  A  pauper  rented  land  in  J.  of  the 
animal  value  of  6l.  lOs.  6d,  and 
built  on  part  of  it  a  post-wiadmili 
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at  the  expeuee  of  a  leol.  which^  by 
agreement  with  his  landlord,  he  was 
to  be  at  liberty  to  remove  at  plea- 
sure; he  Jet  the  mill  for  a  part  of 
the  time  at  the  rent  of  Ol.  per  an- 
num ;  held,  that  this  was  not  the 
taking  of  a  tenement  of  lOl.  a  year 
to  as  to  confer  a  settlc^ment  iu  d. 
Rex  V.  Londonthorp^  Inhab.  6  Term 
Rep.  377. 

48  A  fraudulent  renting  of  lol.  per 
annum  will  not  give  a  settlement. 
Rex  V.  Woodland,    i  Term  Rep.  26 1. 

48  Where  a  pauper  rented  a  meadow 
for  ten  guineas  a  year,  and  did  not 
stock  it,  but  let  the  grass  for  the 
first  half  year  to  d,  B.  for  three 
guineas,  who  stocked  it,  and  paid 
him,  and  then  the  pauper  paid  hi.4 
landlord  half  a  year's  r^nt,  and  then 
let  the  moving  of  his  meadtiw  to  his 
landlord  for  five  guineas,  and  the 
after  grass  for  two  guineas,  and  at 
the  end  ot  the  y0ar  received  two 
guineas  from  his  landlord  on  the 
balance  of  aecoiints ;  the  sessions 
adjudged  this  a  fraudulent  taking, 
which  the  court  confirnied,  1  2*erm 
Reo.  201. 

00  It  the  sessions  draw  a  t&onelusioa 
of  fact  that  the  taking  of  a  tene- 
ment is  fraudulent,  or  that  it  does 
not  amount  to  lOl.  per  annum^  it  is 
decisive  here,  though  they  state  all 
the  facts,  and  refer  the  considera- 
tion of  those  questions  to  this  court. 
Rex  V.  LlaHic^nte  Inhab.  4  Term 
Rep.  478. 

01  In  settleui^iit  cases  the  eourt  wilt 
not  infer  fraud  froju  eireumstanees ; 
fraud  must  be  stated  expressly.  7 
Term  Rep.  100. 

02  Where  a  person  renting  and  resid- 
ing on  a  tenement  of  101.  a  year  ia 
•i.  wal  removed  to  B.  by  an  order 
of  two  justices,  and  afterwards  re- 
turned to  the  same  tenement  with- 
out making  any  new  contract,  and 
resideii  tliere  more  than  40  days,  he 
thereby  gahied  a  settlement,  though 
the  order  of  removal  was  uaappeal- 
ed  from ;  for  the  contract  was  not 
thereby  dissolved.  Rex  v.  FiUong* 
ly  JNtolitoiilf.    2  T^rw  Rep.  709. 
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ffa  Ji.  occapied  a  tenement  of  lOl.  a 
year,  and  died  leaving  three  ehil- 
dren  living,  to  two  of  whom  he  be- 
queathed  ds.  each,  and  to  the  other, 
whom  he  made  executrix,  the  resi- 
due of  his  property;  the  pAuper 
who  had  before  marriedithe  exeeu- 
trix,  resided  on  the  tenement  above 
40  days,  and  paid  rent  for  it  $  this 
was  held  to  gain  him  a  settlement, 
though  the  wife  never  proved  the 
will.  Rex  V.  ^/)stlierseal  Infuxbitants, 
4  Term  Rep.  25B. 

£14  ^,  agreed  with  B.,  on  jB.'s  taking 
a  farm  of  C.  of  the  yearly  value  of 
120l.  to  become  joint  partner  wilh 
jB.  in  the  stock  and  farm  ;  but  there 
was  no  agreement  between  ^i,  and 
C;  it  was  held-  that  Ji.y  who  lived 
with  B.  on  the  farm  more  than  40 
days,  thereby  gained  a  settlement. 
Xejc  y.  Seamer  InhaK  S.T^rmjRe." 
jfortSy  004. 

% 

DL  By  matriagek 

±i  Adjudication  of  husband's  settle- 
nient  snfSeient  to  send  the  wife  with 
him.  The  parishes  of  Hobey  and 
Kingsbury.    1  ^S^.  027. 

9,  Clandestine  marriage  of  minors ^is 
▼Old  in  respect  of  parish  settle- 
ments, and  the  woman  cannot  be 
removed  as  wifb.  Chineham-  v. 
Preston.    1  Black.  192. 

9  Woman's  settlement  before  mar- 
riaee  remains,  if  hasband  has  no 
settlement,  llie  Parishes  fFesikam 
and  ChiddingsUnte.    2  Str.  683. 

4.  When  a  wife  marries  a  second 
husband  (living  the  first,)  and  it  is 
found  the  first  had  no  access  to  her 
for  a  long  time,  the  children  of  the 
second  marriage  are  bastards,  and 
the  wife's  settlement  where  the  first 
husband's  wa^.  Between  the  parisb- 
es  of  8t.  Andrew  and  St.  Btide.  i 
Sir.  Bi, 

ft  An  order  of  removal  of  J.  8.  and 
B.  his  wife,  made  upon  the  examin^ 
tdion  of  the  wife^  adjudged  that  they 
lately  came  into  the  parish  of  JT. 
and  are  likely  to  become  eh^rgea- 
Ue.to  it,  aud  were  iMt  lej^y  set* 


tied  in  JPf«  is  good  upoa  the  face  oi 
it,  and  conclusive  upon  the  parisl 
of  itf.  as  to  the  marnage  and  settle^ 
ment  of  the  husband  and  wife^sc 
that  upon  a  subsequent  removal  ol 
the  wife,  describing  her  as  B;  S. 
single  woman  from  M.  to  B.,  M.  ets* 
not  shew  in  evidence  thftt  the  mar* 
riage  was  null  and  void.     The  Kivf^ 
V.  The  Inhabitants  of  Bin^ar.   i 
Eastn  377. 
6    Evidence  that  British  subjects  ia 
a  foreign  country,  being  desirous  ol 
intermarrying,  went  to  chapel  fbr 
that  purpose  where  a  service  in  (be 
language  of  the  country  was  read 
by  a  person  habited  like  a  priefltt 
and  interpreted  into  the  English  hj 
the  ofl^iating  clerk ;  which  senice 
the  parties  unders-tood  to  be  the 
marriage  service  of  the  choreh  of 
Englam  and  they-  received  a  eerti- 
fieate  of  the  marriage,  which  xits 
afterwards  lost ;  is  sufficient  where- 
on to  found  a  presnuiption  (Dothiog; 
appearing  to>tke  contrary)  that  tbe 
marrii^;e  was  duly  celebrated  ac- 
cording to  the  law  of  that  country, 
particularly  after  eleven*  years  eo- 
habitation  as  man.-and  wife,  till  the 
period  of  the  husband's  death. 
And  such  British  i  subjects  beiog  at* 
tached  at  the  time  to  the  Bntyk^ 
army  on  service  in  snch  foreff 
.  country,  and  having  military  pof; 
session  of  the  place ;  it  seems  tbi 
suck    marriage    solemnized  b?  i 
priest  in  holy  orders  (of  which  tbid 
would    be'    reasonable    evideoee] 
would .  be  a  good  marriage  by  tb( 
hiy*  Qf  England  as  a  marriage  coii^ 
tract  per  verba  de  preeseMi  befo 
the   marriage  act;   niaFriages  bej 
yond  sea  being  excepted  out  of  thn^ 
act ;  and  it  would  make  no  difierj 
ence  if  solemniaied  by  a  Roman  e&j 
tholhs  priest.     The  King  v.  The  ln\ 
hab.  of  BrampUm.    10  Eastj  2S2. 

X.  Warning  out  to  prevent  a  setUementi^ 
and  other  points  relative  to. 

1    Giving  parish  relief  to  a  paopej 
within  the  parish  is  no  evidence. 
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Ids  settlemeQl  there«  In  the  in- 
stanee  io  question  the  relief  was 
adffliBtslered  at  one  time  for  a  fort- 
ii]§ht,  and  at  another  time  for  a 
loi^r  period,  in  the  jparish  work- 
liou^.  The  Kmg  v.  The  Inhab.  of 
Chatham.    8  East^  498. 

i  Heareaj  evidence  of  the  declara- 
tion of  a  deceased  father  as  to  tho 
fiaee  of  birth  of  his  bastard  child  is 
not  admissible  to  prove  the  birth 
Kltlement  of  such  child.  The 
Jibing  V.  The  Inhab.  cf  Erith.  8 
East^BB9. 

3  A  warning  of  a  paoper  and  his 
fmily  ander  the  statute  of  4  W.  & 
M.  e.  13,  s.  9,  is  sufficient  to  pre- 
vent the  wife  and  children  of  the 
paoper  from  gaining  a  settlement. 
8kirelyv,  IVtttertown,    8  Mass.  S22. 

*  If  a  person,  before  the  statute  of 
7  0.  a,  c.  3,  had  been  duly  warned 
to  depart  from  a  town,  so  as  to  pre- 
vent his  acquiring  a  settlement  in 
wehtown,  and  after  the  warning 
remoTed  from  the  town  without  an 
inleotion  of  returning,  continuing 
IoQ»  enough  to  have  gained  a  new 
Kttlemeiit,  and  afterwards  came 
^k  and  dwell  in  the  town  he  had 
beea  warned  to  leave,  he  must  have 
been  again  warned  within  a  year 
^m  his  return,  or  he  would  have 
S^ed  a  settlement.  Chelsea  y. 
•VoLJkn.    4  Mass.  idi. 

^  Before  the  statute  7  G.  3,  c.  8,  a 
mariner  gained  a  settlement  in  a 
ti^WQ,  by  making  his  home  therein, 
^  following  the  business  of  his 
profession  therefrom.  MingUmY.. 
^«*m.    4  Mass,  312. 

•  Where  the  territory  of  which  a 
Bew  town  is  composed  was,  before 
the  ineorporation,  an  -uneorporated 
Pjace,  the  incorporation  ipso  facto 
give«  every  one  inhabiting  there  a 
'«sal  settlement.    Bath  v.  Bowdoin. 

^'Jf  where  the  new  town  is  formed 
from  a  ^art  of  an  ancient  one,  those 
'^ttled  in  that  place  at  the  date  of 
fhe  ineorporation  are  leajally  settled 
w  the  ancient  town,    jbid. 


7  An  inhabitant  of  a  town,  living  ia 
a  part  of  it^  which  by  an  act  of  in- 
corporation ,is  formed  into  a  new 
town,  and  not  having  a  settlement 
in  the  old  town,  gains  none  by  the 
incorporation.  Ifest-Springfield  v. 
Granville.    4  Mass.  486. 

8  A  notice  fhim  the  overseers  of  the 
*poor  of  the  town  of  Ji.  to  the  over* 
seers  of  the  poor  for  the  town  of  B* 
stating  that  a  pauper  has  his  settle* 
ment  in  B.  that  he  is  resident  in  Ji. 
and  requires  support,  which  has 
been  afforded  him  by  the  overseers 
of  .tf.  IS  suAicient  within  the  statute 
of  1793,  c.  67,  -s.  12,  to  estop  the 
town  of  B.  from  contesting  the  set- 
tlement of  the  pauper  in  B,  in  an 
'action  for  support ;  the  said  notice 
•being  unanswered  by  the  town  of  ^^ 
^uincy  v.  Braintree.    B  Mass.  86. 

0  When  a  plantation  is  made  a  town 
by  incorporation,  the  inhabitants 
gain  a  settlement  therein,  and  of 
' course  lose  any  former  settlement 
they  nay  have  had.  The  Inhab. 
of  Buckfield  v.  TheJnhabitanis  oj 
Gorhaui.  t6  Mass.'!i4^. 

Where^  eomplaitftiille^  the  settle- 
tmentof  a  pauper  -to  be  in  B.  it  is 
not  a  material  error,  if  the  conrt 
adjudge  the  settlement  to  be  not  in 
fB.  but  in  the  town  in  whose  behalf 
the  complaint  is  made.    Ibid. 

iO  After  the  provincial  act  of  7  G.  3, 
e«  3,  and  before  the  statute  of  1789^ 
^.  14,  no  settlement  could  be  gained^ 
but  by  the  approbation  of  tlie  town 
at  a  general  meeting.  Granby  ▼« 
dmherst.    7  Mass.  4. 

JL  student  of  a  college  does  not  change 
his  domieil  hy  *his  ^occasional  resi« 
denceof  tlie  college.    Ibid. 

11  Where  a  part  of  an  existing  town 
is  detached,  and  annexed  ttf  another 
•existing  town,  the  inhabitants  of 
such  part,  having  a  settlement  in 
the  town  from  which  they  are  de« 
tached*  acquire  bv  such  aunexatioa 
a  settlement  in  the  town  to  which 
they  are  annexed.  Oroton  v.  Shit^ 
ley.    7  Mass.  i5%m 
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4    po^se«sioQ  i$  very  fipLvqurabfe^  as 
(^  rule  of  certainty  and  an  evidenee 
qf  ri^^ht,  and  for  quieting  of  dispates* 
^npn.     tofftj  332. 
2    I^Y  the  comiqon  \^Wf  a  convey anee 
of  land  hy  a  person  against  whom 
there  la  an  adverse  possession  at 
the  lime,  to  a  third  person,  is  void  ; 
but  tlie  title  of  the  grantor  is  not 
thereby  extinguished  or  devested  } 
nor  will  such  conveyance  enure,  by 
M'ay  of  estoppel,  for  the  benefit  of 
the  defendant  in  possession.    Jack- 
son e^v  detn.  Jones  and    ethers   v. 
princkerhoffi     3  Johns.  Cas,  101. 
4^      Where  the   legal  possessiop  ^f 
lands  was  ii^  the  heirs  of  a^.  under 
a  elaim  of  title,  and  a  descent  in 
17629  and  B.  afterwards  entered  on 
the  land  and  made  improvements, 
and  his  possessioR  was  continued 
for  37  years,  but  it  did  itot  appear 
that  he  entered    under    claim    or 
colour    of  title,  qr   hostile  to  the 
heirs  of  ^.,  whose  title  was  not  dis- 
puted until  after  1783;  it  was  held 
that  the  legal  intenctment  was^  that 
B.  entered  uaderthe  title  of  theheir^ 
of  .^.y  and  th;it  the  statute  of  limi- 
tations coiild  not  begin  to  ran  till 
after  the  possession  of  the  defen** 
dant  was    held    adversely  to   the 
heirs  of  •^.    Jackson  ex  dem.  Gansc' 
voort  etaL  y.  Parker,  3  Johns,  Cases^ 

1 2^, 

4f  Where  the  ancestor  of  the  deman- 
dant was  in  posisessiqn  of  the  premi- 
ses in  question  6i  years  ago,  and 
die4  in  posnession  41  years  ago, 
leaving  the  demandant,  his  only 
son,  this  wa?  held  suflieicnt  evidencq 
to  rebut  the  presumption  of  right  in 
the  tenant,  arising  frqm  a  i>qsseft- 
sion  of  38  years  only,^  eommeneed 
by  wrong.  And  a  patent  dated  in 
1697,  produced  in  evidence  by  tha 
tenant,  not  for  the  purpose  of  dedu- 
cing the  title  to  himself,  but  to  show 
a  title  out  of  the  demandant  was  held 
not  sufficient  to  repel  the  conclusion 
\r\  favovr  of  the  demandant,  as  the 


jury  might  prtsvifte  n  title  In  the  lott 
fse^tor  of  the  demandant,  derived 
from  the  patent. '  JVJuev.  Peck.  3 
Johns,  Cases^  128« 

if  Where  *A.  went  into  possession  of 
land  under  an  agreement  made  with 
J7.  for  the  purchase  s  and  C,  after- 
wards took  possession  under  an 
agreement  with  A,  for  the  pur- 
chase^  the  possession  of  C  wai 
held  not  to  be  adverse  to  the  title 
of  B.  Jackson  ejc  dettf,-  Griswold  v. 
fard.    4f  Jc^ns,  Rep,  23o. 

Q     The  act  of  the  22d   of  Mareb, 
1791,  (sess.  14,  c.  42,  8.  It,)  some- 
times called  the  Canaan  ad,  grant- 
ed the   lauds    only  to  those  who 
were  in   possession  in   their  own 
right   and    not  occupying  in  the  ^ 
right  of  another*     Where  •d.  hoaght 
land  in  Cana^nf  in  1782,  and  pat 
JB,  one  of  his  sons,  in  immediate 
possession,  and  declared   he   had 
bought  it  for  him,  and  afterwards 
diej  in  1789,  leaving  seil^eral  ehjU 
dren  his  heirs  at  law,  and  B.  eootin* 
ued  in  possession  of  the  land  above 
27  years  but  without  having  obtain- 
ed a  deed  from  hia  fath<*r ;   it  was 
held    that    B.  waa   in  fio^^session 
under  his  father,  and  not  in  hii 
qwn  right,  or  adverse  to  his  father, 
and  that  the  act  of  1791,  eonfirned 
the  right  to  the  land  in  the  hdrs  of  •/?• 
generally,  on  whom  the  law  cast 
thfi  inheritance;    and  that  the  rest 
^f  the  children  of  Ji.  were  entitled  to 
^heir  proportion  of  the  land  so  oe- 
eupied  by  B,      Jackson  ex  dem. 
Bromley  and  others  y,  BenjaooM^ 
8  Johns,  Rep,  101. 
7    If  the  pl^kintiff  seeks  to  avoid  a 
deed  on  tne  ground  of  an  adveise 
possession  at  the  time  of  its  exaco- 
tion,  such  adverse  possession  vnasX 
be  elearly  made  out,by  positive  htts  i 
and  not  be  left  to  inference  oreonjee- 
tnre.      Wickhanij  md  iauif  S^c^t* 
Covklin*    8  Johns,  Bep,  220. 

POST-MASTER  ANP  POST-OF- 
FICE. 

%    Post-master-general  not  liable  ^^ 
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tn  aMiod  oo  the  ease^  for  the  value 
of  a  bank-ftote  stoled  bjr  one  of  tlie 
sorters  of  the  post-ofnoe,  out  of  a 
letter  delivered  in  there.  fFhUJUld 
V.  Lord  i>  Oespenser,    Ckntp.  7M. 

8  A  post -master  is  boond  to  deliver 
til  tli^  letters  to  the  several  inhabi- 
tAiits  within  aposi^own  or  place  at 
their  retpeetive  place  of  abode,  at 
tiie  Fate  of  postage  only,  as  estab- 
lished by  act  of  parliament.  8mUk 
T.  Powdtcfu     jMfft^  75Z. 

^  Post-master  in  the  eonnty  obliged 
to  deliver  the  letters  to  the  persons 
they  are  di^e^ted  to,  at  their  plaee 
•f  abode.  (Siock^  mUy  Sfe.  v.  Mar-! 
rk   5  &urr.  2709. 

I  Post-matter  in  a  eoontrv  town 
eannot  demand  money  for  delivering 
letters  at  private  houses.  Barnes 
V.  Foley.  1  9lack.  6^3.  4  Burr. 
2149. 

I  The  statate  9  Ann.  e.  18,  s*  40, 
yfikh  inflicts  a  penalty  of  20l. 
•n  persons  whq  willingly  open  or 
detain  letters^  after  they  have  been 
delivered  at  the  post-offiee^  only  ex- 
tends to  persons  ill  the  employment 
•f  the  post-ofiiee.  Martin  v.  Ford. 
B  Tkrm  Rep.  101. 

I  It  seems  that  it  u  not  a  felony 
irtlhid  7  G.  8,  e.  00,  s.  1,  fbr  a  per* 
SQR  emploved  ia  the  post-ofiiee  to 
tteal  out  oi^  a  letter  entrusted  to  his 
rare,  a  draft  on  a  Londm  banker, 
porportinp;  to  be  dri^vn  in  Lonianf 
rat  ae tuafly  drawn  about  10  n^iles 
from  LondoHf  on  unstamped  paper. 
JUx  V.  Pooly.    3  Bos.  S[  PidL  811. 

r  It  seems,  also  thtit  s.  2,  of  the  same 
act  does  not  apply  to  persons  em- 
plojed  in  the  post-offiee ;  and  that 
a  person  of  that  deseription  there- 
fore, who  steals  a  letter  oat  of  the 
po»t-of1ice,  is  not  guilty  of  felony 
tajer  that  section.    Ilid. 

i  No  aetion  will  lie  against  the  ex- 
eeotors  or  administrators  of  a  post- 
master for  hank  notes  stolen  by  one 
of  the  clerks  of  the  postmaster,  ont 
of  a  letter  delivered  at  the  post-of- 
fice. Q/ierf,  whether  the  action 
eoold  have  been  maintained  against 
the  post-niaster  himself,  had  he 


heen living?  Franklin  t.  Low  and 
8wttriwoutj  administrators  of  Ban* 
fnan.    1  Jolbis.  £ep.  890. 

P0UOHKEP8IE. 

By  the  '^  act  to  vest  certain  powers  in 
the  freeholders  of  the  village  of 
Foughkepm^^  passed  the  8tli  April, 
1801,  (sess.  24,  c.  182,)  the  trustees 
of  the  village  had  power  to  make  a 
by-law  to  prevent  the  sale  of  meat, 
&c.^  for  the  consumption  of  the  in« 
habitants,  within  certain  prescribed 
limits,  except  at  the  publie  market- 
places ;  ana  an  aetion  may  be  main- 
tained by  the  trustees,  to  recover 
the  penalty  given  for  every  offence 
against  such  by-law.  Brush  and 
(Ahers  v.  Seabury.  9  Jofms*  Em, 
418. 


POUND. 

1  A  pound-keeper  is  bound  to  receive 
every  thing  offered  to  his  custody^ 
and  is  not  answerable  whether  the 
thing  were  legally  impounded  or 
not.  Brandling  v.  Bient.  i  Term 
Uep^  62. 

2  It  is  no  answer  to  an  action  for 
treble  damages  on  stat.  2  W.  an4 
M-  e.  Bj  for  a  pound  breach,  that 
the  rent  and  demand  were  tender* 
ed  after  the  distress  and  impound* 
ing.  Firth  Y.  Purvis.  sTmnRep, 
43^. 

POWER. 

4  Poifer  to  let  the  premises  for  SI 
yeai^in  possession  and  reversion,  re-; 
serving  the  best  yeariy  rent,  and 
fifter  a  certain  event,  that  whoever 
should  hecome  seized  by  virtue  of 
the  will,  mijght  make  a  81  years 
lease,  reserving  the  best  yearly  rent, 
construed  to  be  a  valid  power.  For" 
ster  V.  Graham.    2  8tr.  962. 

2  Power  to  make  a  life  estate  to 
one^s  wife  may  be  exeeuted  at  differ'* 
cnt  times,  if  the  words  by  which  the 
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power  is  given  can  be  so  eonstrued,  wife  may  be  Metnted  at  Jilfer"* 

L  to  intend  that  the  power  might  be  times.     fVoolston  y.  fyoolstoiu    i 

80    executed.     Zouch    ex  tumtss.  Black.  281.     •                   •   »  •  n 

WooUm  v.  W'oo/slon  rt  a/.    2  Burr.  Naked  powers  to  be  construed  stncUy. 

3    Where  tenant  for  life  has  a  power  Powers    coupled    with    property,  if 

to  grant  leases, « in  possession,  but  merely    legal,    construed    equaUy 

not  by  way  of  reversion  offuture  in-  «<rict  in  equity  as  at  law.     IM. 

terest,"  a  lease  per  verba  depresetdi  Powe"  «"n«»er  the  statute  of  uses,  is 

is  not  contrary  to  the  power,  though  be  construed  as  liberally  at  law  as  in 

the  estate  at  the  time  of  making  the  ^%^}}7-    {*•"'         .       i_,.^„«v. 

lease,  was  held  by  tenanU  at  will,  «    Where  the  power  u  only  to  rewto, 

or  from  year  to  year,  if,  at  the  time,  bo  new  uses  can  be  declared.  Mm. 

they  received  directions  from  the  *  "f^'  "**•            .  , .      .   j      «_» 

erantor  of  the  lease  to  pay  their  ^    A  power  to  appoint  by  deed,  weeot- 

«ut  to  the  lessee.     GoodtUU\.  Fu-  «1  in  the  presence  of  two  ivllnesHS 

nucan.    2  Doug.  663  to  675.  «  itt  executed  by  a  if  li/ ;  otherwree 

^nder  a  power  "  to  lease  all  manors,  if  Ihc  I^^r  had  been  to  apP«»»' V 

messua^is,  lands,  &e.  so  as  there  be  "tiy  wnttng  or  ^Ji^rimaA,  or  oU^ 

reserired  as  much  rent  as  is  now  ^?enerat  term.     DaHm^m  v.  tmt- 

paid  for  the  same,"  sueh  parts  of  «ey-     CSoirp.  260. 

ilie  estates  enumerated  in  the  pow-  8    Where  by  statuU  a  special  author- 

er  as  have  never  been  demised  may  >ty  "  deleg^itcd  to  particular  p«- 

be  let.    But  in  a  family  settlement  sons,  affecting  the  P^*^*  •' J.?5* 

of  an  estate,    consisting  of  some  viduals,  it  mast  be  Unctly  pure"W, 

Kfoond  always  occupied  with  the  and  appear  to  be  so  upon  tbewce 

fttmily  scat,  and  of  lands  let  to  ten-  •f  the  proceeding.      K.  v.  vract. 

ants  upon  rents  reserved,  tl»e  qual-  ^  Cbitp.  26. 

ification  annexed  to  the  power  of  »    i'ower  good,  thoughnot  rtmtW 

leasing, "  that  the  ancient  rent  must  pursued.    Jftims  v.  £rtst.  a  oow. 

he  reserved,"  ewludes  the  mansion-  sWy.             .          .     ,      . .  _  .„^ 

house  and  lands  about  it  never  let.  *<>  Power  to  chai^  lands  w«™  *  w» 

jjy  of  money,  imports  interest  tnerwi 

Where  a  qualification  annexed  to  a  also.    ^^^  ^-  ^"^^ '"  ^'^ 

power  sa>es  in  destruction  of  the  eery.    2  Saik.  638. 

power,  tlie  law  will  dispense  with  "  Copyholders  are  part  of  the  a«- 

the  qualification.    Ibid.     '  mesnesofamanor.    A  power  new 

Ou.  If  a  lease  under  a  power,  by  shall  be  construed  to  give  anpii 

ivhich  the  lessor  must  reserve  «he  «o  destroy  the  nature  of  its  suojw. 

old  rent,  would  be  a  fraud  on  the  WitOer  v.  Lovedem.     i  I-  «"?"• 

power,  and  void,  although  the  old  367.     S  Batk.  687. 

rent  were  reserved,  if  the  covenants  13  A  power  to  grant  a  life  «""= ' 

in  the  new  lease  were  less  advanta-  not  well  executed  by  a  lewe  lors 

geous  to  the  reversioner  than  those  years  determinable  on  a  life-    «" 

in  the  former  leases  ?  /6ii.  ^y.Popham.    3fi»r.  992. 

«    Expression  of  what  the  law  im-  18  Master  of  the  rolls,  under  his  ie»- 

plies,  though  not  expressed  in  the  ing  powers,  by  act  -of  P«"«"'?*[^ 

deed  under  which  the  powers  are  may  grant  as  many  concurrent  ie»»- 

derived,  or  by  which  they  are  re-  es  as  he  pleases  during  the  Issi    • 
served,  shall  not  prejudice  the  ex-       ven  years  of  a  former  lease  lO^ 

<>cution  of  power.      UotUu  v.  Scott.  ing}  and  (semtfe)  may  at  any  u" 

2>iJTt,3l6.  take  a  surrender  and  renew  for" 

f    I'nwer  to  make  a  life  estate  to  one'9    .  years,  even  in  trnst  for  himie 
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rfUaan  v.  SMdl.     1  Btaek.  6i7. 
4  Burr.  1975. 

f4  Leasing  powers  to  be  liberally  eoii'* 
ftrued ;  and  therefore  land  settled 
10  a  family  settlement  fur  a  term 
deCenninable  ou  lives  shall  so  far 
forth  be  esteemed  land  asually  let- 
ten  or  demised.  Bight,  on  demise 
of  Bassit  y.  Thomas,  i  Black.  416. 
9  Burr.  14^1. 

13  The^  limitation  and  modifying  of 
estates  by  virtue  of  powers^  eame 
fh>m  equity  into  the  eommon  law 
with  the  statute  of  uses.  The  in- 
tent of  the  parties  who  gave  the 
powers  ought  to  govern  every  con- 
fttruetion  of  them;  they  shall  not 
be  exceeded,  uur  their  condition  e- 
vaded,  but  shall  be  strictly  pursued 
in  form  and  substance  ;  and  all  acts 
done  under  special  autliority,  not 
agreeable  to  it,  nor  warranted  by 
it,  are  void.  Taylor  on  dem,  At^ 
iryns  v.  Uorde  Sf  al.     1  Burr,  60. 

^  A  father,  having  a  power  to  ap- 
point portions  to  be  raised  at  all 
efeots  til-  such  shares  as  he  shall 
think  fit,  cannot  annex  a  condition 
to  any  of  the  shares.  Pawlet  v. 
Fawkt,  in  Chancery.     1  fFlls.  224<. 

^  Power  under  a  marria£>*e  settlement 
to  appoint  to  the  children  of  the 
marriage,  is  strictly  confined  to 
those  children.  Goodtitle  on  dem. 
ef  Russe!^  Clk.  and  others  v.  fVealy 
fnd.  and  oHhers.    2  Wih.  360. 

^  Power  under  a  marriage  settlement 
to  give  to  the  children  of  the  mar- 
ivd^  ill  sach  shares,  &e.  and  for 
weh  estate,  &e.  and  there  is  but 
soe  ehiidof  the-marriage,  such  child 
must  have  the  whole*  estate  which 
was  settled.  Boe,  on  dem.  of  Bux" 
Urn  and  Wife  v.  Dunt.   2  Wils.  336. 

t^  A  deed,  authorising  a  man  to  make 
leases  in  possession,  and  not  in  re-* 
verftion,  rendering  the  ancient  rent, 
and  making  the  tenant  liable  for 
waste,  cannot  be  represented,  in 
pleading  generally,  to  have  author- 
lEed  him  to  make  leases.  In  debt 
by  a  remainder  man  for  rent  reserv- 
ed upon  a  lease  hy  tenant  for  life, 
^e  plaiotiflf  must  shew  what  ao^ 


thority  the  tenant  for  life  had  to 
make  the  lease.  Sands  v.  Ledgp", 
2  L.  Ray^n.  792. 

20  A  person  impowered,  by  warrant 
of  attorney,  to  execute  a  deed  for 
another,  must  execute  it  in  the  namd . 
of  the  principal.  A  lease,  import^- 
iog  to  be  made  by  the  lessor  as  at-* 
torney  for  another,  is  void  upon  tho 
face  of  it;  at  least  the  attorney 
cannot  maintain  an  action  upon  it 
in  his  own  name.  Frontin  v.  Small. 
2  L.  Baym,  1418.    Str.  705. 

2i  Powers  given  under  settlement  to 
make  leases  of  present  and  not  of 
future  interest,  and  so  as  the  same 
go  with  and  be  incident  to  the  re- 
mainder and  reversion ;  reservation, 
with  a  view  to  the  execution  of 
these  powers,  held  good,  being  mado- 
to  the  tenant  in  possession  of  the 
freehold,  his  heirs,  and  assigns,  for 
^.that,  both  by  reason  and  authori- 
ties, heirs  and  assigns  meant  those 
to  whom  the  remainder  and  rever- 
sion shall  go  under  the'  settlement 
Hotley  V.  Scott.    Lofft,  316. 

22  An  estate  being  conveyed,  by  a 
marriage  settlement,  to  trustees,  to 
the  use  of  the  settlor  (the  husband) 
for  life,  with  remainders  over,  and 
with  a  power  to  the  settlor,  with 
the  consent  of  the  trustees,  to  re- 
voke all  the  uses  in  the  settlement^ 
and  the  settlor  having  e;ranted  an 
estate  for  his  own  life,  for  valuable 
consideration,  tn  the  settled  estate : 
a  revocation  subsequent  thereto  of 
all  the  uses,  executed  by  him  with 
the  consent  of  the  trustees,  and  a 
conveyance  of  the  estate  to  a  pur- 
chaser, for  valuable  consideration 
also,  but  with  notice  of  the  prior 
grant  for  the  settlor's  life,  shall  not 
affect  the  interest  granted  for  his 
life.  Ooodright  v.  Cator.  2  Dong. 
477  to  486. 

23  A  lease,  to  commence  from  the  day 
of  the  date,  is  good,  under  a  power 
to  grant  leases  in  possession  only, 
and  not  in  reversion.  Pv^h  v.  The 
Duke  (f  Leeds.    \  Dou^,  98  ft. 

24  Though  a  tenant  for  life  with  pow- 
er to  grant  leases  in  possession  fac 
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21  year«9  convey  bis  life  estate  to 
pay  an  anuuity  for  hU  life,  and  the 
overplus  to  himself,  he  may  still 
grant  leases  agreeable  to  the  terms 
of  the  power.  Renn  v.  BulkeUy.  1 
Doug.  292y  293. 

29  Powers  are  to  be  construed  in  Hit 
same  manner  in  a  court  of  law  as  in 
equity.    Ibid. 

2%  Devise  in  fee  to  a  feme  eovert  with 
a  power  to  dispose  of  the  estate 
without  the  coutroul  of  her  hus- 
band ;  the  Court  of  C.  P.  held  that 
such  a  power  was.  void,  as  being 
inconsistent  with  the  fee  given  to 
her  in  the  first  instance,  and  that 
she  could  not  convey  without  fine. 
OoodiU  V.  Brighain.  iBos/^PidL 
192. 

iff  A  lease  made,  under  a  special 

{^ower  by  a  tenant  for  life,  for  a 
onger  term  than  his  own  life,  is 
▼oid  on  his  death,  unless  the  power 
be  strictly  pursued.  Doe  d.  EUi$  v. 
Smidkam.    1  Term  Rep.  703. 

29  So  that  under  a  power  to  a  tenant 
for  life  to  lease  for  years,  reserving 
the  usual  covenant,  &e.  a  lease 
made  by  him,  containing  a  proviso 
that  in  case  the  premises  were 
blown  down  or  burned,  the  lessor 
should  rebuild,  otiberwise  the  rant 
should  cease,  is  void ;  the  jury  find- 
ing that  such  covenant  is  unusual. 
Ibid. 

29  Every  execution  of  a  power  most 
have  a  reference  lo  the  original  in- 
strument creating  that  power,  and 
whoever  claims  under  the  execution 
must  make  title  under  the  power  it- 
self. Robinson  v.  ffardcasUe.  2 
Thr^  Hep.  211,  880,  781. 

80  So  that  where  a  power  was  given 
to  Ji,  on  his  marriage,  to  appoint  to 
and  anoa^st  the  children  of  the 
marriage,  in  such  proportions,  &c. 
and  in  default  of  such  appointment, 
the  estate  was  limited  to  the  first 
and  other  sons  of  the  marriage  in 
tail,  and  «tf.  by  will  appointed  to  his 
eldest  son  C  for  life,  remainder  to 
trustees,  &c.  remainder  to  the  first 
and  other  sons  of  C.  in  tail,  and  in 
default  of  sttdi  itsne  to  D.p  another 


child  of  J.,  the  limitalioa  of  a  life  • 
estate  to  a  person  not  in  being  at  the 
original  creation  of  the  power  beiHa* 
void,  the  snhsequeiit  limitations  tie* 
pending  thereon  are  void  also,  and 
C  the  eldest  son  tbok  an  estate-tail 
either  under  the  execution  of  the 
power,  or  the  original  settlement. 
ibid. 

SI  A  power  of  appointmeat  under  a 
marriage  settlement  unto  and  amon^ 
aJl  or  any  the  child  or  children  of 
the  marriage,  for  sueh  estates  as  the 
husband  and  wife,  or  ^Ae  survivor  of 
them,  should  from  time  to  time,  ei- 
ther with  or  without  power  of  revo- 
cation, direct,  limit,  or  appoint,  may 
he  executed  by  the  survivor,  altera 
joint  appointment,  reserving  to 
them,  and  the  survivor,  a  power  of 
revocation  and  appointment.  Bnt 
under  such  power,  if  the  second  ap- 
pointment be  to  the  daughter  of  the 
marriage  for  life,  remainder  to  the 
eldest  son  for  life,  remainder  to 
trustees  to  preserve  continsent  re- 
mainders, remainder  to  the  hrst  and 
other  sons  in  tail,  &c.  remainder  to 
the  daughter  in  fee  $  all  the  limita- 
tions subsequent  to  that  to  the  eld- 
est son  for  life  are  void,  as  being  an 
excess  beyond  the  power ;  and  the 
ultimate  remainder  dependant  op- 
en such  intermediate  limitattons, 
though  made  in  favour  of  one  of  the 
objects  of  the  power,  is  also  void, 
and  shall  not  be  accelerated  by  the 
event  of  such  void  iutermediate  lim- 
itations not  having  taken  efieet,  for 
want  of  issue  male  of  the  eldest  son, 
&c.  to  whom  the  appointment  iias 
made.  *  For  an  appointment  not 
g^d  in  its  creation  will  not  become 
80  by  subsequent  circumstanee< ; 
and  such  an  appointment  being  by 
deed  cannot  be  construed  cypres,  to 
as  to  give  the  sons  estates  tail,  as 
perhaps  might  have  been  the  case  if 
the  appointment  had  been  by  will. 
Bruaenell  v.  Eltces.    i  East^  443. 

39  A  power  of  appointing  by  will  is 
not  executed  by  a  mere  devise  of  tbc 
residue.    2  H.  Black.  i:)0. 

88  Under  a  power  of  appointing  a  re* 
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4I  «8kale  to  Cli^  use  of  iiodh  ehiU  tmd 
Mkmiy  &e.  and  wh«re  in  defaolt 
of  «(fot«t«ieDi  the  eslafe  was  set- 
tled ^  to  the  086  of  all  and  every 
the  ebUd  and  childreoy^  an  exela- 
•ive  appomtiiient  to  one  is  good. 
8tp^t  d.  MmMy  S[  Kif.  t.  Gregson. 
i  Term  Jt0p.  48i. 

3i  Under  a  power  of  appointing  real 
ttd  penonal  estate  ^  t»  and  amongst 
auk  ef  the  ieaUstor's  ndations  a$ 
Ml  be  Umng  at  the  time  of  his  death 
in  wehjmrtSy  shatee,  andpropartims^ 
^e.^'an  exelusive  appointment  to 
one  is  good.  'Spring  d.  Titcher  ▼. 
Biles  ^oL    i  Term  Sep.  43d,  n. 

S5  A  power  to  appoint  to  children 
wu  held  to  extend  to  grand*ehil- 
dren;  because  the  court  thought 
that  it  was  the  intention  of  the  per- 
son creating  the  power  that  it  should 
he  so  executed ;  and  there  being  no 
nle  of  law  against  it^  as  all  the  oh- 
jeets  of  the  appointment  were  in 
eziiteBee  when  the  power  was  cre- 
ated. Doe  d.  Devonshire  t.  Caven* 
tbh.    4  Term  Rep.  741,  n. 

M  A  power  to  raise  portions  may  be 
necoted  at  several  times,  provided 
the  first  eseeulion  be  not  meant  as 
a  compete  execution,  and  that  the 
party  in  the  whole  execntion  do 
Mt  trattS6*re9S  the  limits  of  their 
power.    Doe  v.  MUbarne.     2  Term 

97  A  power  given  to  an  exetvMx  to 
fiite  a  portion  for  a  younger  ehild 
does  not  extend  to  real  estates,  of 
which  she  was  also  trustee.  3  Term 
Uep.  721, 

S8  Under  the  settlement  of  an  estate 
with  a  power  to  the  tenant  in  pos- 
session Co  let  aU  or  any  part  of  the 
premises,  so  as  the  usual  rents  be 
reserved,  a  lease  of  tithes  vvhieh 
had  not  been  let  before,  was  held 
void.  Pomroy  v.  Partington,  8 
Term  Rep.  669. 

89  la  these  eases,  the  intention  of  the 
parties  is  to  govern  the  court  in  eon- 
stmingthe  power:  (and  sec  No.  39.) 
3  Term  Bep.  660. 

^  Under  a  power  in  a  will  to  lease 
t  fi  ponessfton  and  not  in  reversion^  a 
VOL.  ni.  10 


lease  Ibr  years  executed  the  ^th  of 
March  to  the  then  tenant  in  iiosses- 
sion,  htAemhm  as  to  the  arable  from 
the  18th  of  Feb.  preceding^  and  as 
to  the  pasture  from  the  6ihof,8pril 
tfien  nextj  &c.  under  a  yearly  rent 
payable  quarterly,  on  the  iOth  of 
July,  lOth  of  October,  lOth  of  Jan- 
uary, and  lOth  of  April,  is  void  for 
the  whole ;  though  such  lease  %vere 
according  to  the    custom    of   the 
country,  and  the  same  had  been  be* 
fore  granted  by  the  person  creating. ^ 
the  power,    ifoe  d,  AHan  v.  Calvert^ 
2  Easti  376. 
41   Where,  in  a  marriage  settlement 
made  by  tenant  in  tail,  ho  settled 
the  same  to  himself  for  life  and  to 
the  children  of  the  marriage    in 
strict  settlement ;    with  a  proviso 
that  it  should  be  lawful  for  him  by 
deed  or  instrument  in  writing,  at- 
tested by  three  witnesses  and  to  be 
enroUed^  with  the  consent  in  wri- 
ting of  certain  trustees,  to  revoke 
the  old,  and  declare  new  uses :  held 
that  a  deed  of  revocation  exeonted 
by  him  and  all  the  trustees  in  per« 
son  except  one,  and  the  consent  of 
that  one  being  given  by  means  of 
a  general  power  of  attorney  before 
made  by  him  to  the  settlor  to  con^ 
sent  to  any  sueh  deed   he  might 
think  proper  to  make,  by  virtue  of 
which    the    settlor    executed  the 
deed    for    and    in    the    name   of 
soch  trustee,  is  bad,  though  proper- 
ly attested  and  enrolled ;   and  that 
another  deed  of  revocation  properly 
executed  and  assented  to,  but  not  en- 
rolled  till  after  the  settlor^s  deaths 
was  also  void  $  for  that  every  thing 
required  to  be  done  in  the  execu* 
tion  of  soch  a  power  must  be  strict- 
ly  complied  with,  and  must  be  com- 
pleted in  the  life-time  of  the  person 
by  whom  it  is  to  be  executed  :    and 
also  held  that  the  defe^  of  the  one 
deed  could  not  be  supplied  by  the 
other.    Hawkins  v.  A^mp.    8  Bast, 
4to. 
42  The  lease  of  a  tenant  for  life,  who 
has  power  of  leafing  under  certain 
conditions,    must   strictly   compile 


T^m 


POWER 


-  with  the  conditions ;  and  if  it  vary 
Irom  them  in  the  interest  demised, 
or  the  rent  reserved,  iteannot  be  sup- 
ported 'against  the  remainder-man. 
jDoed.  PuUney  y.  Lady  Cavan.  5 
Ikna  Rep,  667.  (Affirmed  in  Dom. 
Froc.  7th  May,  17tt3.) 

4^  By.  a  marriage  settlement  an  es- 
tate was  settled'  tO'  the  use  of  the 
wife  fur  life,* remainder  to  such  per- 
sons and  for  such  estates  as  she 
should  by  deed  or  will  attested  by 
three  witnesses  appoint,  and  for 
want  of  such  appointment  reversion 
to  herself  in  fee :  during*  her  hus- 
band's life  she  made  at  will  in  pur- 
suance of  the  power,  demising*  her 
estate  to  ^.  in  fee  $  after  which  she 
and  her  husband  eiEecuted  a  lease  of 
part  of  the  settled  estate  to  the  de- 
xendant,  not  executed  pursuant  to 
the  power  $  and  alter  the  husband's 
death  she  received  rent  from  the 

.  defendant.:   held,  that  such  lease 

.  was  avoidable  only  b?  her  upon  her 
linsband's  death,  and  that  her  re- 
ceipt of  rent  aeeruins  afterwards 
was  a  confirmation  of  it  against  t^., 
who  claimed  under  the  appointment 
by  the  will.  Doed.  (min$  v.  IFet- 
Ur*    7  T^m  Sep.  478. 

M  Uiider  a  power  of  leasing  for  oae^ 
two,  or  three  lives,  or  for  any  term 
of  years  determinable  on.  one,  two, 
or  three  lives,  such  lands  aswere^ 

'  then  demised  for  any  such  .tcRm, 
lands  are  not  included  which  were 
then  held  under  a  demise  to  ^<  IF. 
and  6.  for  99  years  if  FF.  and  his^ 

.  widow  and  any  eldest  son  living,  or 
in  ventre  sa  mere^  at  the  time  of  his 
(n^.'s)  death,  orif  no  son,  any  eld^ 
est  daughter  then  living  or  in  venire 
sa>m«re,  or  any  other  of  those  three,, 
viz.  of  the  said  FT.  and  such  his 
wife,  son,  or  daughter  should  so 
long  live,  remainder  to  the  said  O^ 
and  his  widow^  son,  or  daughter,  in 
the  same  manner,"  of  which  des- 
oription  of  persons  five  were  in  fact 
living  at  the  time  of  the  power  re- 
served, who  were  all  entitled  in 
succession,  three  at  a  time,  to  come 
ift.nnder  the  lease  5  for  onder  such 


a  general  power  the  three  Ih«r  ' 
must    be   certain   and    coexisting. 
Doe  d.  Wyndham  v.  Halcambe*    7 
Tmn  Rep.  718. 

45  if  a  power  of  a  public  nature  be 
committed  to  several,  who  all  meet 
for  the  purpose  of  executing  it,  the 
act  of  tue  majority  will  bind  the 
ninority.  Therefore,  a  condemna' 
tion  of  four .  out  of  the  six  triers  of 
leather  appointed  under  l  Jae.  1,  e. 
22^  (the  whole  luimber  being  metier 
the  purpose  of  trying,)  must  be  eon- « 
sidered  as  the  condemnatien  of  all. 
Grindl^y  Sf  al.  v.  Barker  df  aU  1 
Bos.  Sc  Full  229. 

46  A  power  to  appoint  a  sahoolmas- 
ter  to  an  ancient  fiiundatioD  given 
to  the  vicar  and  church wardcDs  (of 
whom  there  were  eleven)  and  iu  case 
of  their  neglect  in  appointing,  then 
to  devolve  to  two  corporate  bodies 
in  succession,  and  to  result,  in  the 
dernier  resort,  to  the  same  vicar  and 
churchwardens,  to  whom  also  the 
general  power  of  managing  the  trust 
Mas  committed, is  well  executed  bj 
the  vicar  and  a  f/io/ori/^of  the  ehureh** 
wardens ;  especially  if  such  an  e- 
lection  be  supported  by  usaf^e. 
Witknellyh  QarUiam.  6  TermBip^ 
388. 

47  Where  a  special  power  is  granted 
by  statute,  affecting  the  property  of 
individuals,  it  must  be  strictly  pur- 
sued ;  and  it  must  appear,  on  tbs 
face  of  the  proceedings,  that  the  di- 
rections of  the  statute  have  been 
strictly  observed.  CHlbert  v.  Co- 
lumbia TSxmpike  Camptmy.  BMn» 
Cas^iOT. 


PRACTICE. 

L  Of  Summonses  and  Particuhn 

tm  Demand. 
n.  MTguing  Cases*  &e. 

m.mk 

IV.  Certificate  of  Judges. 
V.  Declaration  /    of  fling  or  ie^ 

livering. 
Yl.  Delay  ;  haw  it  shall  effect  p»w 

ceedingSyondofretaedying  sanu.' 


TRACnCE  I.  B- 


i4> 


TIL  JBjeclmBTU. 
Vin.  Imparlance, 
IX.  Issue,  aTtd  Issue  Money. 
X.  Irregularity  ;  what  shall  be^ 

and  how  remedied. 
XL  Judgment  of  Noo  Vro%*,  and 
of  Nolle  Prosequi  by  Flain' 

Xn.  Judgment  of  ^IhnsuH. 
XIU.  45  to  appearance;   and  of 
judementjor  non-appearance. 
XIV.  Judgment  for  want  ofapka. 
XV.  Judgment  criminaL 
XVI.  OwT. 

XVII.  Ffefl,  Uemanding. 
XVIII.  Fleuy  Issuable. 
XIX.  I?aiy  ^ts  <iamen  contimc- 

XX.  P/aff,  J?tf/e  to  abide  by. 
XXI.  Time  to  f  lead;  andrtdefoTj 

with  de(tvery  avd  effect  af 

jdea. 
XXn.  Prisoner  ;   proceedings   a^ 

fainst. 
roeefs  and  Papers ;  Ber- 
vice  of. 

XXIV.  Trialj  proceeding  tOy  and  as 

to  notice  of  ^c. 
XXV.  Judgments^  when  set  aside^ 

XXVI.  Bwmmiaru  interference^  oth^ 
ermse  tnanforirregjdarity. 

XXVn.  JMjieey  other  than  tttu^er  the 

aforesaid  Divisions. 
XXVin.  Jiffidavits,a^c. 

XXIX.  Motions  arut  Orders. 
\XX.  Endorsement  of  ffrit. 

XXXI.  Bules  and  Practice  of  the 
Courts  on  various  other 
Points^  general  and  special. 

I.  Of  Summonses  apd  Pjarticulars  of 
Demand. 

I  A  jadse's  89miBoii«  stays  nothings 
Qnless  it  be  retaraable  before  the 
jodgment  may  be  regalarly  sisned. 
Caixev.  Lord  LyttUtan.  2  Black. 
954. 

9  Plaintiff  eaght  to  ^ve  defendant 
particulars  of  his  demand,  even- 
where  he  is  an  attorney.  Le  Bre* 
ton  T.  J^ra^aifi.    3  Burr.  1389. 

9   Attendance  on  judge's  summons 


for  half  an  honr  next  immediatciy 
following  the  return  thereof  shall 
be  deemed  sufficient.  Jffe^.  Qen.  6 
Term  Rep:  402. 

4  On  every  appointment  by  the  mas« 
ter,  the  party  served  shall  attend 
such  appointment  without  waiting 
for  n  second.:  t>therwise  the  master 
shall  proceed  ex  parte  on  the  first 
appointment.  Beg.  Gm.  4  Term 
Rep.  580. 

$  Service  of  rples,  orders,  or  notices 
aAer  lo  o'clock  at  night,  not  valid. 
Meg.  Qen.  K.  B.  M.  41  6.  8,  1 
Sasty  132. 

ts  When  the  defendant  pleads  pay* 
ment,  and  gives  notice  t»f  set-my  in 

general  terms,  for  goods  soldand 
elivered,  money  paid,  &c«  the 
plaintiff  may  require  biBi  to  specify 
and  deliver  an  account  of  the  |Nfr« 

'  ticulars  of  the  setoff.  Mercer  r. 
Sayre.    8  Johns,  Rep.  248. 

f  n  like  mfinner,  ^ere  the  particulars 
of  the  platntiflP's  demand  are  not 
set  forth  in  the  declaration,  the  de- 
fendant may  require  him  to  deliver 
an  accoomt  qf  the  jpartiealars.  Had. 


Jtrgtdng  dsses,  ^c 


i  An  action  commenced  as  a  town 
«ause,  and  not  objected  io,  shall  be 
considered  as  such  in  all  its  snbse- 

3uent  stages,  especial  I  v  after  a  ver- 
iet.    XUdey  tmd  Jordan.  2  Black. 

992. 

2  Von  cannot  move  for  your  argu« 
ment  for  a  matter  of  coarse  in  the 
|)aper  in  the  King's  Bench.  The 
King  ▼.  The  Vicar  and  Church* 
wat5ens  of  Froom  Sdwood.  1  WHs. 
76. 

8  In  a  case  for  tlie  epinion  of  the 
court,  the  facts  proved  at  the  trial 
ought  to  be  stated,  and  not  the  evi- 
dence of  facts  only.  Pidmer  v. 
Johnsen.    2  Wih.  168. 

4  No  special  arguments  to  be  enter- 
ed the  last  paper  day  of  the  term. 
Jinon.    Lofft,  870. 

B  All  special  cases  set  down  for  ar- 
gument by  the  clerk  of  the  papers 
shall  be  entered  within  the  four 


lis 
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flnt  days  of  tke  term  next  after  the  lerted  in  netieet  of  argunentt,  are 

Irial  at  which  luch  speeial  eases  unaeeessary*     Jiioft«    ±  Johns,  Rep* 

have  been  reserved ;  and  none  shall  143. 

ever  be  set  dowo  for  ar^qoieiit  on  14    Oa  an  appeal  from  theoptoion  of 

aoy  of^he  four  last  daysof  the  a  jud^  refusing  a  certifieate  to  stay 


lerm    Be^.  Gen.  Mp  dd  6.  3.    / 
Term  Rep.  4^4. 

No.  rules  entered  in  the  perempto* 
ry  paper  shall  be  enlarg^  during 
the  term,  or  pat  off  from  the  ap 


proeeeding^  in aeause after Terdiet, 
the  party  appealing  may  deliver  to 
the  eourt  the  points  and  authorities 
on  whieh  he  relies,  together  with 
the  ease.   Jinan,   l  Johns,  Uep,  275. 


pointed  day,    by    the    eonseat    of  10   In  aming,  on  a  petition  to  the 


counsel,  or  of  the  attotnics,  without 
leave  of  the  court.  Beg,  Gen.  JT. 
B.  East  41  O.  3.  1  Eastj  407. 
The  paper  books  in  causes  entered 
for  argument  on  Tuesdays  shall  be 
deliveired  to  the  judses  on  the  Satut' 
dottf  preceding  $  and  in  those  enter 


court  of  errors^  to  have  proceedings 
stayed  until  a  new  assignee  of  a 
bankrupt  is  made  a  party  to  the 
appeal,  the  counsel  in  support  of 
the  motion  are  first  to  be  heard* 
Sands  and  others  v.  Codwise,  and  (dh*- 
ers,  in  error.    2  Johns.  Bep.  489. 


ed  for  Fridays  on  the  Tuesdays  pre-   16  In  every  ease  made  for  ai^gomeat, 


ceding  with  such  marginal  notes  as 
are  dlreeted  by  the  rale  Hil.  88  G. 
3.  B^.  Gen.  t^.  B.  T.  40  G.  3.  i 
Eaai^  131. 

All   arguments  upon .  demurrers 
and  other  arguments  in  C.  I'-^ere  to   17  Where  proof  of  the  "issue  lies  up* 

on  the  defendant,  he  shal)  open  tks 


the  party  who  is  to  open  the  argument 
must  first  deliver  to  the  court  and  tke 
opposite  party  the  points  he  means 
to  insist  on.  Main  y.  Mwaan.  t 
Jchns.  Bep,  543. 


/. 
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he  heard  on  Mondays  and  Thurs- 
days only.  Beg,  Gen,  C  P.  H,  43 
e.'3.  8  J9os.  <^  PliU.  IIQ. 
Where  issaes  are  taken  on  some  of 
the  pleas  and  demurrer  to  othe/Sf 
the  plaintift'  has  a  right  to  argue 
the  demurrers  either  before  or 
after  trial.  Jhibsrley  v.  Page.  2 
term,  Bep.  894. 

iO  A  point  reversed  by  the  jndge  at 

,msi  prius  is  like  a  special  verdiet, 

and  the  plaintiff  must  prepare  the 

ease  and  open  the  argument.     Per* 

cival  V.  Jofies,    1  Johns.  Cases^  803. 

il  Where  a  verdict  is  taken,  subject 


8 


cause.    2  DallaSf  125. 
lU.  Bml 

Where  addilional  bail  is  put  in, 
the  whole  entry  shall  he  f^that 
term.    *9nmL    1  Salk.  lOO. 

Speeial  bail  mnst  he  put  in  npoa 
appearing  to  an  oatlawry  whers 
special  bail  was  orig^inally  required, 
CampbeU  v.  Daley.    8  Bwrr.  1931. 

Special  hail  in  eoanties  patatiae 
cannot  be  taken  for  less  than  30l. 
SmxUi  V.  DudUv.    2  8tr.  110& 


to  the  opinion  of  the  eourt  on  a  case  4    It  seems  four  days  to  pot  in  bail> 


stated,  the  counsel  for  the  plaintiff 
opens  the  argument  of  the  cause. 
Jackson  ex  dem.  Gansevoori  v.  Jlfur- 
ray,    2  Johns.  Cas.  319. 

i3  When  the  arguoMUt  of  a  cause  is  5 
about  to  be  opened,  the  opening 
counsel  most  nimish  4ie  opposite 
side  with  the  points  he  intends  to 
rely  on,  in  support  of  his  motion. 
Schmidt  v.  United  Ins.  Co.  1  Johns. 
Bep*  63«  6 

18  The  words  ^  as  soon  (hereafter  as 
"■"    ^'^l  eao  ha  heard/'  usnalfy  in- 


means  eielosive  of  the  return  day ; 
and  if  the  last  dav  is  a  Sondayi 
then  the  whole  of  Monday.  Mbhu 
LqfftjiW. 

If  time  ofeaeeption  against  hail  ii 
out  and  yon  have  not  justified,  you 
eannot  justify  after  the  time  allow- 
ed ;  but  you  may  avail  yourself  fs 
stop  an  attachment  against  the  she* 
riflr.    Aum.    Liifft,22^ 

Putting  in  bail  where  not  required 
does  uot  bind  the  court  from  order- 
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iag  comnHHi  bail.     JKbtinaon,  one^  finnaaee  cf  ja j^neoty  it  mttaB  th# 

i^c.  y.  J\riee9U,    2  Str,  1077.  final  affirmanee  of  it.     tOn^taw  r. 

If  a  seeond  writ  is  taken  Out  peiid'  Cartwrighi   «fui{   Fearce^   Bail  cf 

iog  tlie  first,  eommon  bail  shall  be  Green.    0  Burr.  £819. 

taSev.      Belifante  v.  Levg.    S  Str.  fiO   Where  the  defendant  is  gniltj  cf 


1209. 

8  PlaiBtiff  having*  done  an  aet  to 
wave  his  bail  in  the  original  aetion, 
shall  not  have  bail  in  an  aelioifr  on 
the  jadgiaent.  Cruiei^U  r.  8eKr« 
mrd.    2  fVUs.  93. 

9  Notiee  that  Ji,^  B.,  and  C.  or  two 
of  then  wiU  josUry,  u  bad.  .  JitunL 
Loffiy  26. 

iO  oaii  may  be  pvt  in  above  vfitbont 
the  defendknt'o  consent.  BercMre 
and  another  v.  CoUon.    2  Str.  878. 


a  neglect  in  not  touUing  in  bail  in 
time,  whereby  the  bail  bond  beeomes 
forfeited)  the  plaintiff  may  except 
to  bail  put  in^.ia  order  to.atay  pro- 
eeedings  on  the  bail  bond ;.  and  it 
will  not  be  a  waiver  of  the  assign- 
ment. Boidero  v.  Gray.  Cowp. 
769.  ' 

2t  Landed  property  in  Jamaied  does 
not  qualify  to  justify  -aa  snflieient 
bail*  Baddy  y.  Leyland.  4>  Bicrr. 
2526.  .        . 


il    Rules  of  practice  abeut  patting  22  Sunday  not  to  be  computed  one  of 

in  bail  and  exeeptii^  thereto,    i  the  four  days  for  bail  if  the  last. 

Salt.  98.  Studley  v.  Start.    2  Sir.  789. 

t2  Debt  in  K«  B.  on  a  recognizance  2B  Bail  bond  on  a  writ  returnable  in 


of  bail  in  C.  P.  Jlnonywam.  8 
Salt.  §9. 

iS  Bail  cannot  justify  at  a  judge's 
ehambers  in  vacation,  unless  by  eon- 
sent;  and  are  no  bail,  unless  they 
justify  the  next  term  in  court. 
Hawkins  v.  FLomer.  2  Black.  loe«. 

iip  Notice  to  justify  three  bail  is  ir- 
regular.   4UMn  V.  K^*    2  Black. 

U22, 

iB  If  notiee  of  justifteation  has  been 
given  bv  a  new  attomev  not  allow- 
ed by  the  eoart,  the  bail  will  not  be 
^rmitted  to  justify.  Maefherson 
V.  Rotieam.    1  DoMg.  217* 

i6  Bail  taken  hj  the  court  on  a 
charge  of  a  rape,  both  f^om  the 
prineipal  and  aeeessaries  on  special 
affidavits  and   particular  cirenm- 


Baster,  and  plaintiff  did  not  pro- 
ceed till  9^th  October,  when  he  took 
an  assignment  thereof.  Held,  that 
it  ihoohl  stand  a  secority,  although 
special  bail  put  in  after  the  assign- 
ment. •MEn'rynian  ▼•  Carpenter.  2 
Str.  1262. 
M  Bail  in  a  civil  action  for  a  convict 
of  felony,  too  late  to  have  eerthrari 
to  bring  up  principal  to  surrender 
him  in  their  oiseharee  after  princi- 
pal aetnally  on  boara  for  transpor- 
tation.   Fowler  v.  Hiimi.     4  Burr. 

«084. 

S0  Plaintiff  may  except  to  bail  above, 
though  they  are  the  saihe  that  be- 
come bound  to  the  sheriff.  Bauhh* 
Urn  V.  Chttfflty  and  another.  2  WU* 
son,  6. 


stances.     King  y.  Lord  Baltimore.  M  If  costs  have  incurred  in  theeonrse 


1  Black.  646« 

47  Defendant's  aHomey,  changed 
without  leave  of  t|ie  court,  cannot 
give  notiee  to  justify  bail.  Bkye  v^ 
Be  Mattoe.    2  Black.  1323. 

is  A  foreigner  of  credit,  though  he 
has  ftw  effects  in  England^  may 
justify  as  bail,  especially  i£  the  de- 
fendant is  a  foreigner  also.  Chris- 
tie V.  Filleid.    2  Black.  1323. 

<L9  If  proceedings  against  bail  are 

stayed  upon  undertaLingto  pay  debt 

atiui  fosts,  within  fi>ttr  days  after  af- 


of  the  proceedings,  bail  cannot  get 
their  recognisance  discharged  with- 
out payment  of  them.  Eex  v.  Lyon. 
8  Burr.  1461. 

Sff  Common  pleas  requires  special 
bail,  this  eonrt  only  common,  in  ac- 
tion upon  judgment  where  original 
eanse  of  action  but  ten  pounds.  Be- 
Uftcr  V.  GUfbs.    4  Burr.  2117. 

28  If  a  role  be  moved  for,  to  stay  the 
proceedings  on  a  bail  bond,  it  must 
not  be  entitled  in  the  original  cause, 
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but  in  the  aetion  on  tlfe  bail-bond.  42  Bail  not  present  at  the  stttioeof 

Smithson  ▼.  Smith,     HHUes.  461.  the  court  mast  wait  till*  the  riimg. 

139  Sheriff  cannot  take  batil  on  an  at-  JinotL    Laffty  88. 

tachmeut    Jhum,    i  Str,  479.  48  The  value  of  a  house  rented  by 

30  The  practice  as  to  the  0l.  for  not  bail  not  material.     J^ion.     Lajlii 
fifing  common  bail^  is  to  make  rule  148. 

absolute  in  the  first  instance.  White  44  No  sherifPs  officer,  or  person  con* 

V  HotUmd  «§*  another.    2  8tr.  737.  cemed  eieeuting  process,  can  be 

31  Common  bail  to:  be  accepted  in  ac-  bail.    Anon.    Lqfftt  1^^- 

tion  upon  judj^ment'ofiftonsuit  mere-  4d  Bail  described  as  a  hatter,  beine 

ly  for  costs.  Bmk\.  Bates.  5  Burr.  the  servant  of  a  hatter,  rejected. 

3660.  Anon.    LoJ/ty  187. 

32  Notice  of  three  to  justify,  good^  if  Surname  of  bail  omitted,  time  given 
all  the  three  «an  justify.  '  Jinon.  to  justify.    Ibid. 

Loffty  2$t.  "  Bail,  in  the  name  of  cfne  of  two  joint 

^a  Exception  to  bail,  styling  himself  plaintiffs,  bad.    fiSsine  Tervny  287. 

genUmany  it  appearing  he  had  a  46  If -a  man  carry  on  his  business  at 

commission  in  the  Eirmin^wnn  way,  a  lodging  in  one  place,  and  keep  a 

bad.    Mon.    Lojffij  281.  house  at  another,  notice  of  bail  de- 

34  Not  having  been  assessed  to  the  scribing  him  as  of  the  former  place 

poor's  rate,  no  ground  to  except  to  is  sufficient.      fVeddaU  v.  Berger. 

bail,  being  only  evidence  of  his  be-  i  Bos.  ^  Pull.  S25. 

ing  a  housekeeper.     Anon.    L»jfty  47  Where  bail  are  regularly  pot  in 

329.  and  excepted  to,  the  defendant  need 

30  Notice  of  bail  in    Hatton^streety  not  describe  then  in  his  notice  of 

Middlesex^   sufficient,  though  the  justification.    England  v.  lOrtrsn. 

name  changed  from  Hatton-garden  l  Bos.  J^  Putt.  9»5. 

to   Hatton-street  within  two  years  48  Bail  must  actually  have  become  so 

preceding.    Anon.    Lofftj  418.  before  notice  of  justification  is  gir- 

36  Justification  signifies  nothing  after  en.  Collier  r.  Godfrey,  i  B» 
the  sheriflfhas  been  ruled,     jfnon.  Black.  291. 

Lqft,  438.  49  In  C.  P.  two  days  notice  of  jostifi- 

37  Bail  never  goes  farther  than  m  a  cation  must  be  given,  as  well  inhere 
security  in  the  original  action.  A-  the  bail  originally  put  in,  as  where 
nonymous.    Lofft,  545.  added  bail  are  brought  up.    M^ 

US  An  accomplice  '  of  felony  may  be  v.  Barrett.    2  Bos.  S[  Full  80.  - 

bailed,  though  the  principal  b«  not  00  In  justi^ngbnjl  by  affidavit  where 

taken.    Anon.    Loji,  #64.  .    the  same  persons  are  bail  in  more 

39  A  motion  to  discbarge,  bail  on  a  actions  than  one,  each  affidaTit 
commission  of  lunacy  issued  against  ought  to  state  that  the  bail  are 
the  principal,  bad.  Anon.  Loffty  worth  double  the  amount  of  the 
617.  debts  in  all  the  actions  ^\^^ 

40  Not  admissible,  on  account  ofef-  they  offi^r  to  become  bail.    Fiad^» 
fects  abroad  being  out  of  the  reach  Waineunight.    3  Bos.  S[  A/L  <*• 
of  process.    Anon    £q^,  34&147.  51  The  plaintiJBr  cannot  file  common 

4 1  Parish  of  the  residence  of  bail  not  ^ail,  according  t,o  the  statutes,  sAer 
a  sufficient  designation  in  notice.  the  sncceding  term  after  the  writ  tf 
Anon.   Loffty  72.  returnable.     Smith  y.  Pawter.  » 

Bail  rejected  who  did  not  know  for  Term  Rep.  719.                        m^ 

how  much,  nor  in  how  many  actions  B2  Where  a  writ  is  returnable  the  Ww 

he  was  bail.    Ibid.  &  194.  return  of  a  term  in  a  country  en^t 

Irregular  notice  does  not  make  bail  the  defendant  (in  C.  P-)  h^  ^^. 

bad,  but  entitles  to  a  farther  day  to  davs  after  the  quoHo  die  post  io  f^ 

iMstify;    Ibid.  ipbail.    2  H.  Black.  SfT^.- 
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M  Whftre  a  role  to  set  aside  proceed- 
ings for  irregularity,  aod  to  stay 
proeeediDg  in  the  mean  time,  is  ob- 
tained, the  proeeediugs  are  suspen- 
ded for  all  purposes  tUl  the  rule  is 
disposed  of.  Swayne  v.  CraaunotuL 
4  Term  Rep.  176. 

H  And  therefbre  the  time  for  putting 
in  bail  remains  the  same^  after  the 
role  is  dissharged,  as  it  was  when 
it  was  granted.    4  Term  Rep,  176. 

95  The  eterk  of  the  bails  in  K.  B.  is 

directed  in  future  to  mark  the  bail 

I      pieces  numerieaily  as  they,  are  re- 

'      cei%ed.     R^  Oen,  (K.  B.)  jE.  30 

I      G.  8v    S  Term  Rep.  66a. 

16  if  a  defendant  be  arrested  by  pro- 
cess of  K.  B.,  and  removed  by  Aa- 
heas  carpus  to  C.  B.,  he  may  put  in 
and  jastify  bail  in  either  eourt. 
ICnowlys  £[.  uL  v.  Reading,  i  Bos^ 
SfPulLSilt. 

67  If  bail  be  put  in  with  the  filazer 
of  the  eounty  in  whieh  the  defend- 
ant is  arrested  on  a  testatum  capiaSj 
the  bail  may  be  treated  as  a  nulli- 
ty aod  an  attachment  issue.  Clemp- 
son  V.  Knox.    2  Bos.  Sf  PuU.  516. 

88  Bail  ig  not  regularly  put  in  till 
the  allowance  of  it  has  been  served, 
even  though  the  plaint  ill*  oppose  the 
justification.  R.  v.  Middlesex  Sher^ 
ig.    4  Term  Rep.  493^ 

^  Or  be  otherwise  informed  of  it. 
BoOand  y  ffhUe.  2  Bos.  S[  Full. 
3«t. 
!  M  This  praetice  proeeeds  not  only  on 
tbe  ground  of  protecting  the  reve- 
one,  but  also  on  the  notion  that  the 
defendant  must  be  taken  to  have 
waived  his  justification  unless  ho 
serve  the  rule  for  the  allowance. 
3jJos.  ^-PiiW.  82*. 

^i  Bail  above  may  be  pot  in  on  a  dies 
noR  juridicus.  Baddeley  v.  •Adams. 
«  Term  Rep.  170. 

^3  Bail  are  not  regularly  put  in  un- 
less the  name  of  the  proper  county 
be  inserted  in  the  bail  piece.  Smith 
▼.  MVkr.    7  Term  Rep.  96. 

9^  It  is  no  exception  against  bail  un- 
til the  plaintitf  give  notice  of  the 
exception.  Oldiumv.  Burrdl.  7 
term  Rep,  26. 


M  Where  bait  are  opposed,  and  re- 
jected, and  the  defendant  is  surreU'* 
dered  on  the  next  day,  he  may  jus* 
tify  new  bail  without  paying  the 
costs  of  the  former  opposition.  Hoi* 
ward  v.  Jindre.    1  Bos.  ^  FuU.  S2. 

66  Where  the  action  is  by  original, 
the  defendant  (in  K.  B.)  has  till 
four  days  after  the  quarto  die  post 
to  put  in  bail.  Frampton  v.  Barber, 
it  Term  Rep.  877. 

66  If  the  fourth  day  for  perfecting 
bail  (in  K.  B.)  be  the  last  day  of 
term,  and  the  bail  be  not  perfected 
beJEbre  the  rising  of  the  court  on  that 
day,  an  assignment  of  the  bail  bond 
to  the  plaintiff  in  the  evening  of 
that  day  is  regular.  Berd  v.  Wes- 
ton.   8  Term  Hep.  4. 

67  Of  the  lour  d^ys  allowed  to  per- 
fect bail  in,  after  an  exeeption,  the 
first  is  reckoned  (in  C.  P.)  exclu-* 
sively,  and  the  last  inelusively ;  so 
that  where  the  exception  was  on 
Wednesday f  an  attachment  could  not 
regularly  issue  against  the  sheriff 
till  the  T'nesday  following,  {Sunday 
being  no  day  ;)  but  though  the  al- 
tachaaent  did  issue  on  the  Monday^ 
the  eourt  would  not  set  it  aside,  be- 
cause the  hail  was  not  perfected^ 
J^Torth  V.  Evans.    2  H.  Black.  85. 

68  Time  for  putting  in  bail  expired 
on  the  80th ;  defendant  on  the  81st 
moved  to  justify,  pursuant  to  a  no- 
tice previously  given;,  held,  that 
the  plaintiff  was  entitled  to  the  eosts 
of  preparing  to  move  for  an  attach- 
ment. Jurrett  v.  Creary.  3  Bos.. 
4"  FuU.  603. 

60  The  defendant  has  four  days  ex- 
clusive from  the  day  of  the  excep- 
tion to  jutify  bail ;  and  if  an  at- 
tachment be  obtained  on  the  fourth 

'  day,  the  court  w  ill  set  it  aside,  with- 
eut  first  calling  on  the  defendant  to 
justify  bail.  Maycoek.  v.  Solyman. 
JVew  Rep^  139. 

7o  If  a  bail  above  be  put  in  and  justi- 
fied ^vithin  four  days  from  the  nil- 
ing  the  sheriQTto  bring  in  the  body, 
the  court  will  set  aside  all  proceed- 
ings upon  the  bail  bond  commenced 
previous  t^  the  time  of  justification. 
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ffrigh  V.   Wtdktr.     Bos.  S[  Pull.  78  Wiiere  bail  woald  fturreadtr  pri^ 

06^  cipal  before  jud^^meot  upon  scire  fa- 

7i  Where  bail  are  put  in  in  due  titnef  ciaSf  the  costs  i^  the  sein  fadoM 

the  defendant  19  not  bound  to  give  oiust  first  be  paid.    Bartkt  r.  Foir 

notiee,  ba(  the  plaiutiS'  must  search  %•    6  Mass.  873. 

ill  the  fiiazer's  book,  otherwise  if  Wheu  bail  has  surrendered  the  pHn- 

iUey  he  not  vut  in  in  due  time.  DaW'  cipal  upon  scire  facias  aiid  he  is 

kins  V.  Reid.    1  //.  Black.  B29.  committed,  the  plaintiff  is  entitled 

72  The  jadgment  in  an  original  ae*  to  an  alias  execution,  on  whieh  \o 
tion,  and  the  judgments  in  the  ac-  charge  the  principal,  although  more 
tions  against  the  bail,  may  be  set  a-  than  a  jear  has  elapsed  stnee  tiie 
side  upon  one  motion,  and  one  iilfi*  return  of  the  former  execution.  lb. 
davit  entitled  in  the  original  action.  79  Where  attorney  of  the  defendant 
Winder  Y.Wood.  B  Bos.  ^  Pull  ii8.  gave  notice  of  special  bail  before 

73  The  court  will  enter  an  exoneretur  judgment,  but  the  bail  was  not  ae- 
on the  bail  piece  on  payment  of  the  tually  filed,  it  was  ordered  to  be  fil- 
snm  sworn  to  and  costs,  though  less  cd  ittmc  pro  tunc,  and  that  the  at- 
than  the  sum  acknowledged  to  be  tomey  pay  the  costs  of  the  molioo 
due,  as  well  where  the  aetion  is  by  for  that  purpose.  BrUi  v.  Van 
original  as  by  bill.  Jacob  r.  Bowes^  Mbrden.  1  Jofins.  Cases,  690. 
oJ&i^,  31^.  80  Special  bail  need  not  justify,  un- 

74;  Upon  a  defendant's  coming  in  to  less  required  so  to  do.    Stransburtj 

reverse  an  outlawry  in  a  civil  case  ▼•  Burell.    1  Johns.  Cases^  890. 

upon  the  statute  4  and  5  W.  &  M.  81  Bail  in  error  may  be  pot  in  before 

c.  181,  the  usual  form  for  taking  the  a  judge  at  his  chambers,  and  it  will 

reeognizauoe  of  bail  is  to  pay  the  be  considered  as  taking  effect  from 

condemnation  money ;  and  not  in  4  the  judgment.    Richaimm  v.  Back* 

the  alternative,  to  pay  it,  or  render  us.    i  Johns.  Rep.  493. 

'     the  defendant.   Matthews  r.  Oibson.  It  is  sufficient  if  the  penalty  be  U  the 

8  Bast,  53V.  amount  of  the  judgment.    The  bail 

70  None  can  be  held  to  special  bail  in  cannot  gainsay  their  recf^nizanee. 

trover,  or  detinue,  without  a  judges  Ibid. 

order.    Reg.  Gen.    9  Easij  339.  Notice  of  bail  need  not  state  bcfors 

76  Bail  above  having  been  put  in,  whom  it  was  taken.    Ibid. 

and  exeeption  entered  in  the  vaea-  82  There  need  not  be  eight  days  be* 

tion,  notice  of  justification  for  the  tween  t\^%  teste  slhA  return  of  a  ta- 

first  day  of  the  next  term  must  be  sa.  to  charge  bail,  where  the  pro' 

given  within  four  days  after  such  ceedings  are  not  by  original  iiTit. 

exeeption.      JmUson  r.    King.    9  Carmer  v.  Weeks  and  another*   3 

East,  434.  J(Jins.  Rep.  246. 

77  Where  the  principal  surrendered  83  Before  a  suit  can  be  commenced 
to  the  gaoler  at  the  county  gaol,  in  against  bail,  a  ca.  sa,  or  test,  ea.  se. 
discharge  of  his  bail  to  the  sheriff,  against  the  principal  must  be  adu- 
before  13  o'clock  on  the  first  day  of  ally  returned,  with  non  est  invenks 
term,  being  the  return  day  of  the  indorsed  thereon,  and  filed  in  tJie 
writ,  and  the  under  nheriff  signified  clerk's  office.  PearsaU  v.  Lswrencr 
his  assent  to  the  surrender  by  the  ond  Uoe.  3  Johns.  Rep.  dt4. 
return  of  the  post  the  next  day,  at  84  Where  bail  was  put  in,  and  the 
the  distance  of  17  miles;  held  suffi-  plaintiff  entered  an  exception  oa 
ciont  to  discharge  the  bailbond  of  the  bail-piece,  and  afterwards  pro- 
which  the  plaintiff  had  takdn  an  eeeded  in  the  cause,  w  if  hoot  an; 
assignment  afterwards,  with  notice  justification  of  bail,  and  obtained  a 
of  aueh  surrender.  Plimpton  r.  jui^ment,  it  was  held  to  amoont  to 
tiwctlL    iO  BaU^  100.  a  waiver  of  the  bail ;  and  that  be 
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mUnoi^r6e0tA  agpkiost  tie  bail 
to  wbomlic  had  excepted.  Ftaekr. 
Et^tr,    4  Johns.  Mep.  189. 

No  fomal  notice  of  a  waiver  of  bail 
if  neeeosary.     Ibid. 

U  Pledges  of  proseciitioii  to  a  de- 
claration are  mere  form,  and  may 
be  added  any  time  before  judgment. 
Baktr  and  others  v.  Imlips,  4b 
Johns.  Mep.  190. 

M  Alter  the  return  of  a  tfa.  «i.  a« 
gainst  the  principal  and  the  bail 
has  become  fixed,  the  court  will  not 
relieve  the  bail,  when  the  prineipal 
is  dead.  OleoU  v.  JU%.  4  Jc^ns. 
Eep.  4or. 

The  court  affords  relief  to  bail  only 
to  enable  them  to  surrender  the 
principal ;  and  where  the  principal 
li  eouvicted  of  felony,  sent  abroad 
as  an  alien,  or  charged  under  the 
bankrupt  or  insolvent  laws^  it  is  re- 
garded as  equivalent  to  a  surrender. 
Ibid. 

87  Where  a  defendant  is  taken  in 
custody  ill  vacation,  his  bail  may 
Justify  before  a  judge  at  his  cham- 
bers. Fenn  v.  Smith.  6  Johns. 
Mn.  ±%%. 

Q  Where  the  plaintiff  takes  an  as- 

'  sisnment  af  the  bail  bond,  and 
bnm^B  an  action  against  the  prin* 
eipftii  and  the  bail  to  the  arrest,  and 
obtains  a  judgment,  and  issues  exe- 
cition,  he  cannot,  afterwards,  file 
eomoMn  bail,  in  the  original  salt, 
and  proceed  to  judgment  therein ; 
but  is  concluded  by  his  election  to 
proceed  on  the  bail  bond.  Beeeker 
t.  Simmons    7  Johns.  Rep,  1 19. 

89  Where  bail  in  a  eourt  of  common 
picas,  remove  out  of  the  county,  an 
aerion  on  the  reeognissance  may  be 
bronght  in  this  court.  Davis  v« 
QilUt  and  another.  7  Johns.Rep.Zi9. 

80  Special  bail  was  entered,  but  af- 
terwards the  defendant  was  dis- 
charged upon  citation  on  eomauMi 
bail;  an  exaneretur  ordered.  2 
IkdUts,  79. 

81  What  is  sufficient  cause  to  h<rfd  a 
foreign  governor  to  bail,  for  an  act 
done  abroad.    2  DaUafi^  249. 

83  Under  what  circumstances  the  cir- 
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eait  court  wiH  drder  bail|  on  an  a(^ 
tion  brought  there,  though  it  had 
been  refused  in  a  state  court,  in 
consequence  of  which  the  plaintiff 
diftcontinued.  2  DallaSf  330. 
93  Evidence  on  moii^^n  to  discharge 
bail,  must  be  by  deposi^on  and  not 
viva  voce.  Rules  ff  Cmut.  1 
C/twtc/i,  xwi. 

lY.  CerUJiMe  of  Judges. 

1  A  judge  of  nisi  prhts  cannot  eerti* 
fy  for  costs  out  of  eourt.  Ford  v« 
Jrorr  and  ajiather.    2  WUs,  2i. 

2  'Vhe  certificate  of  the  judge  or  eourt 
that  there  was  probable  cause  for 
seizing  a  ship  or  goods  as  contra- 
band, shall  protect  the  person  mak- 
ing the  seizure  and  prosecuting  for 
a  condemnation,  although  the  ship 
and  goods  shall  be  acquitted. 

Or  when  an  action  is  brought  for  seiz- 
.  ing  a  ship  or  goods,  although  there 
is  a  verdict  for  the  plaintiff^  if  the 
judge  or  eourt  grant  such  certificate 
the  plaintiff  shall  not  have  more 
than  nominal  damages  besides  hie 
ship  or  goods,and  shall  not  have  costs. 

Sueh  certificate  may  be  granted  after 
the  trial  or  sentence.  SidUvan  r. 
Montague.    1  Doug.  106. 

8  Not  to  have  a  non  precedendo^  ht 
want  of  transcribing,  till  you  have 
first  a  certificate,  there  is  no  tran- 
script.   Jinan.    Lqffi,  929. 

4  And  although  no  suit  has  beea 
commenced  in  the  exchequer  for  the 
eondemnation  of  the  ship  or  goedi* 
RenaUs  v.  Ckn^er.    1  Doug.  108,  fu 

B  And  by  a  court  of  apf  ealfrom  the 
admiralty  jurisdiction  in  the  planta* 
tions.  Smlttan  r.  Montague,  t 
Doug.  106. 

0  The  court  of  K.  B.  will  certify  in 
a  case  sent  from  the  rolls.  Dain" 
try  V.  Daintry.    0  Tkrm  Rep.  soT. 

7  After  a  verdict,  unless  a  certificate 
or  order  of  a  judge  to  stay  proceed- 
ings, be  obtained,  the  party  in  whose 
Ikvoiir  the  verdict  is  given,  though 
a  can  be  made,  may  proceed  to  en- 
ter uv  judgment.  Om  v.  ShephariL 
i  Jofyts,  Cetses^  2*5. 
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.  ihe-^ourt  ordered  two^euntv  to  be  deiav^  diiebargef  with  eotis.   Mi* 

fftrock  out,  and  the  word  defendaJilft  chm.  v.  Cne  ei  Uw.  -2  Burr.  610. 

to  be  substituted  for  the  Banes  of  S    Replieation  permitted  to  be  with- 

.  the  defeodants  in  all  the    plaees  drawn  after  six  terms.     Jiider  t. 

where  they   oecurred,    exiSefit  the  Chipp.    2  Bwrr.  70d. 

.  first.      Meeke   v,    OxUuk    Sf   aL  8     Where  proeeedings  are  staid  by 

^Ino  Rep.  289.  eoDsent  for  a  time  eertain,  though 

8t  Where  the  defendant  gives  notiee  fibove  a  year,  they  may  go  on  at  the 

of  bail  in  propria  personuj  and  the  expiration  of  the  lime  without  a 

plaintiff  serves  him  with  a  eopy  of  term's  aotiee.     WaUcins  v.  Bafdtm* 

the  deelaralion  and  notiee  of  rale  2  Black.  762. 

to  plead,  and  Uie  defendant:,  after-  4i    Cotinsel  not  being  prepared,  no 

wards,    retains    an.  attorney,   the  eaose  for  eourts  not    proeeediog. 

plaintiff  need  not  servfi  another  eo«  Colebroke  v.  JJobbs.    8  ^orr.  1J19. 

py  of  the  deelaratioa  and   notiee  8    JU^ve  given  to  add  a  plea  twt 

on  such  attorney.  \ttDuifei}is  v«.i^Snoii7«  terms  after  first  piea  pleaded.    tVa- 

den.    2  JohnM,iCaseat:297^     «    .  ters  v.  BoveU,    i  fFUs.  2id. 

92  In  ana^tiott,  not  haiIaMe,er.  where  fi    Ifthe  plaintiff  be  hung  up  a  year 

no  ac  etiam  elause  is  inserted,  in  the  byinjanetion,  he  must  have  a  son 

writ,  any  number,  of  the.  defendants  ;  facias  before  exeeution.  .  IVinkr  y, 

may  bejpined  in  pne  writ,  and  the  JLishtbound,    i  Str,  aoi» 

pUintiff  mays  afterwards  deelare  7    1  be  eourt  refused  to  set  aside  the 

agaiust  those  brought  into  eourt,  exeentioU;  in  the  seeond  aetion,  (a 

,  severally,  or  against  some  omitting  writ  of  error  having  been  broagnt 

others,    MnUgomerif  v.  Basbrouekj  en  the  first  judgment,)  because  the 

.  and  others,    8  Johns.  Rep,  688.  defendant  hsid  not  before  appiifd  ts 

18  Where  the  plaintiff  files  common  stay  the  proceedings  in  the  neeood 

bail  for  the  defendant,  according  to  action.        Robinson   v.    Tuckwdl* 

the  statute,  the  declaration  may  be  fftUes^  183. 

filed  de  bene  esse,  at  any.  time  with-  8    x\nd  in  such  ease  it  is  immaterial 

in  40  days.    CkmkUn  v.  Havens.    0  whether  the  exeention  has  been  ea» 

•    Johns.  Uep.  127.  eeuted  or  the  writ  only  delivered  to 

Whether  the  declaration  may  be  filed  the  sheriff  to  be  execiited.    CtaHc' 

de  bene  esse^  at  any  time  before  bail  8oit  v.  Physick.     Wiiles*  184. 

is  filed,  or  an  appearance  entered,  8    Slight  causes  of  delav  will  not  be 

and  after  the  time  for  the  appear*  allowed  after  notice  given  of  trial. 

.    anee  has  expired  P     Qu.    Jbtd.  .    IknHS  v.  Taylor.     E^tffiy  57. 

84  Filing  a  declaration  is  no  waiver  10  If  the  plaintiff  take  no  step  is  Ibe 

.    of  bail.    2  Dallasj  14i.  cause  for  three  terms,  and  in  ths  | 

80  A  declaration  for  foreign  money  fourth  sign  a  conct/ittm,  and  obtsin 

without  averment  of  its  value,  is  judgment  in  the  fifth  term,  the  sigs-  | 

cured  by  the  verdict  finding  the  va-  ing  the  coRcii^Mm  is  taking  a  atop  it  i 

lue.    8  DallttSj  868  to  869.  the  cause,  so  as  to  make  it  08"^^  , 

86  A  declaration  in  the  ifeM^,  though  sary  to  give  a  term's  notice.  BM 

the  action  is  for  foreign  money,  i;»7ll  v  Uarley.    8  Term  Ajp.  080. 
be  cored  by  the  verdict  findii^  the  11  The  rule,  requiring  a  term^aeti^ 

Talne.    8  DaUaSy  860.  after  a  delay  of  four  terms,  i»  <• 

prevent  surprise  on  the  defendant, 

VI.  Delay  ;  how  U  shall  ^eci  prooeed*      and  therefore  does  not  apply  whera 

ingSj  and  ofteinedyimg  soma,  the  proceedings  have  been  delayed 

at  the  defendant's  request  8  Jirm 

1    Role  nisi  to  set  aside  execution  for  Bep.  880. 

want  of  scire  facias  to  revive,  same  lj8  fU  proceedings  having  been  Irad  . 

v_.             .  _^,    jrfendant's  own  fbrabove  a  year,  the  pTaiotilf,  l^ 
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liji  befitfe  Hilary  term,  gttre  no-       sueli  laoliM.      The  King  v.   The 
tiee  of  his  intention  to  prooeed  |  two        Sheriff  of  Surry.    V  Baetj  467, 
d)L\«  after  the  term  he  lened  a  rule    !•  Tfae  sferiff  eannot  relieve  himself 


t»  plead,  and  in  the  aaine  vaeation 

juogfiMHt  waa  aigned  tar  want  of  a 

.  ^iteay  Hbich  waa  held  to  -be  regular ; 

and  the  judgment  tippearinf;  to  be 

•  aip^oed  as  of  Uiisry  term  makea  no 

*  diflereiiee.-  Miibmimey.^iXfm.  2 
Term  Rep,  M.. 

id  if  Che  plaintiff-do  hot  deeiare  with- 
in (WO:  term*  af^r.the  return  of  the 
wrii,»ihe  defendant  may  aign  jtidg- 


from  an  aitaehment  for  not  bring- 
ing in  the  body,  by  payment  oi'  the 
debt  awom  to,  and  endorsed  on  the 
bailable  writ  sinee  the  statute  48  6. 
3,  e.  46,  a.  ^  having  a^leeted  to 
take  the  money  at  ihe  time  of  the 
arrest,  as  directed  by  tliat  aet ;  buf 
moat  pay  the  whole  debt  and  eosts. 
The  king  v.  The  Sheriff  of  London. 
9  Jiati^  416. 


Biem  of  nonproe%    but  if  no  soeh  SO  The  resignation  of  a  judge  of  pro- 

^idgmeut   be  aigaed|  the  plaintiff  bate  operates  a  discontinuance  of 

nay  deeiare  within  a  year.  fForiey  an  aetion  in  his  name  apon  an  office 

V.  lee.     :A  TetM  Bep..ii2$    and  bond.    2jlfaa^440. 

himy  V.  Harvey,  jji  'lkni,Uep.  i2B.  21  Judgment  cannot  be  rendered  by 


14  On  a  rale  to.  plead,  n^ply,  Sie.  in 
four  days,  if  the  party  on  whom  the 
rale  is  made  delay  complying  with 
it  till  the  morning  of  the  fifth  day^ 
the  adverse  party  may  refuse  to  re* 
eeive  it,  and  signjudgmeat.  TAomr 
am  V.  Byati.    4  TerM  Hep.  400. 

i*  The  plaintiir  in  an  aetiofli  for  brib* 
ery  en  sCatate  S  G.  2,  c.  d4,  is  boond 
by  section  11,  to  proceed  without 
^ak delay ;  andifhedonot  pro* 
ceed  to  trial  till  aix  yoara  alter  is- 
we  joinedy  and  assign  no  reason  for 
it)  the  roiirt  will  consider  the  delay 
to  he  u  ilfuL  Petrie  v,  WluL  a 
Tet  fii  Hep,  6. 

ii  In  such  ease,  even  after  verdict, 

'  tbe  court  will  stay  tlie  proceedings 
on  motion,  and  will  not  allow  the 
piaintifihia  costs.    Ibid. 

t7  The  defendant  ia  entitled  to  the 
benefit  of  the  aet,  though  he  do  not 
claim  it  ao  aoon  aa  he  might.   Ihid» 

tt  Where  a  rule  for  an  attachment  a** 


the  full  court  in  an  action  continued 
nisi  ftH>m  a  court  in  another  county 
holden  by  a  aingle  judge,  if  the  last 
mentioned  court  had  not  ultimate 
juriadietioB  of  the  action.  2  Mas&, 
440. 

9M  Vfhtn  an  action  ia  delayed  Ibr  the 
eonvenience  of  the  court,  they  will 
take  care  that  no  party  suffers  by 
such  delay:  Therefore,  where  after 
a  continuance  of  an  action  by  order 
•f  court  for  advisement,  the  defend- 
ant in  the  aetion  died,  judgment  waa 
entered  as  of  the  former  term.  Per^ 
rvv.  fFilsott.    7  Maes.  398. 

SB  Where  the  plaintiff  does  not  de- 
clare within  the  time  required  by 
the  statute,  the  defendant  cannot 
enter  a  judgment  of  mm  pros,  with- 
out having  previously  entered  a  role 
for  the  plaintiff  to  declare,  and  ser* 
▼ed  him  with  a  notice  of  such  rule. 
OUbeH  V.  Field.  2  Johns.  Cases, 
998. 


gtinst  the  sheriff  for  not  bringing  in   M  Though  a  party  had  not  a  regu- 
the  body,  waa  obtained  on  the  ii tk       lar  notice  in  writing  of  a  writ  of  er- 


af  fimmry,  which  attachment  was 
returned  on  the  4th  of  Miy^  and  the 
plaintiff  did  not  issue  the  attach* 
inent  till  the  8d  of  Mty,  and  in  the 
tnean  time  the  defendant  became 
bankrupt  on  the  191h  Mareh^  by 
^btah  aieaaa  the  sheriff  loat  his  op- 
ptiftunity  of  paying  the  debt,  and 
proving  it  under  the  eommiaaion; 
the  attaehmeut  waa  aet  aside  for 


ror  being  brought,  or  of  a  judgment 
of  reversal ;  yet  if  he  was  informed 
and  sufficiently  apprised  of  the  pen- 
dency of  the  writ  of  error,  to  have 
pleaded  in  time,  and  of  the  judg- 
ment of  reversal,  by  defiiult,in  sea- 
con  to  have  moved  the  court,  at  a 
former  term,  to  aet  it  aside,  it  ia  a 
hchesj  and  the  judgment  will  not  be 
aet  aside,  after  a  term  has  interven- 
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«d.    CHemeni  v.  Crosman.    a  Johns*  tions  in  ejeetmeat    Smiih  ▼•  OnU^ 

Bep.  2S7.  2  8lr.  1149. 

as  It  is  too  late  to  moTe  for  a  rule  to  9    May  plead  to  the  jorisdietioB  in 

shew  the  piaintiflPs  eaute  of  action,  ejectment  in  the  aext  term  after 

and  why  the  defendant  shonld  not  declaration  delivend*     Ote  on  tk€ 

he  discharged  on  common  hail,  on  demise  cf  the  Bueheu  of  HamUkm^. 

the  last  day  of  the  term  to  which  Robmson  S[  another.    2  Sir.  ±120. 

the  eapiae  is  reCamed.     2  UaUaSj  10  Ejectment  by  mortgas^  not  eon* 

110.  sidered  as  adverse  ^^[^iast  the  ten* 

26  The  jury  being  at  the  bar,  the  ant.    Aunu    Lqffiy^f^ 

court  refused  to  let  the  defendant  li  Discasston  of  the  reason  and' pnic- 

retract  his  plea,  and  enter  the  judg-  tice  of  confusing  lease,  entry,  and 

ment  by  non  sua  infarmatue,  on  ac-  •  ouster  in  ejeetment*    Oatee  v;  iky- 

count  of  the  delay.      ^  DaUaSf  ill.  don.    8  Burr^  1895^ 

1S7  When  the  plaintiff  is  too  late  to  ±2  Plea  to  debt  on  a  bond  to  leave  his 

strike  off  a  rule  of  reference,  and  nvife  so  much,  is  not  g:ood.    Thamp' 

discontinue  his  sait.    4  Dallas^  222.  Sen  v.  ITowb.    8  SaUc.  6iS, 

13  Plea  after  judgmeai  in  ejeetme&t 

VIL  Ejectment.  before  fassessiMi  delivend,  good* 

Jnan.    sfiUJb.016. 

1    In  ejectment  on  a  condition  of  re-  14  The  issue  in  ^feetment  cannot  bs 

entry,  proof  of  actual  entry  and  ous-  made  «p  difbrent  from  the  deelanf;- 

ter  is  not  necessary ;    but  the  de-  tion  delivered,  except  in  the  df  fcs* 

maod  of  the  money  for  the  rent  dant's  name.    Bass  v.  Bndferd.  2 

must  be   ptov«d,  notwithstandiiw  L.  Btofm.  ll^ll. 

the  confession  of  the  entry.    Isft£  ±8^  Proceedings  stayed  on  the  secoii 


V.  Beaton^  2%ih  Mtrchy  1702,  at  the  ejectment ;    lessors  not  being  liable 

dsshies.    l8aUc.25S.    2L.Raym.  for  costs  on  the  former.   2  8tnii6^ 

750.  16  Xiegal  relation  to  teste  of  f^rit  is  to 

2    The  notice  in  ejectment  was  to  ap-  he  supported  in  maintenance  of  hA* 

pear  the  essoin  day  of  this  term ;  foe.  poss.  on  judgment  in  ijectmcst* 

And  held  ill ;  for  it  shonld  be  to  ap*  JBoe  an  dem.  B^er  v.  fioe.    l>  Ban> 

pear  the  first  day  in  full    term,  1070. 

^htch  is  the  appearance  day.  AbW-  1^  The  same  precision  and  exaetnen 

Jdst  V.  Freeman  S[  another.     2  9tr.  is  not  necessary  in  an  ejectmeat  ii 

1049.  in  a  precipe.     (Donwor  v^  West^    ^ 

B    Court  cannot  stay  proceedings  in  Btarr.  2A72. 

ejectment,  though  lessor's  title  is  at  IB  Landlord  nuiy  be  joined  a  defeso* 

an  end.      Tkrustout  on  demise  of  •ant  if  he  request  it,  but  is  not  eomr 

2'umerf  v.  Grey  S[  another.    2  8ir.  MUable.   No  objection  to  admittii« 

1096.  landlord  that  he  has  privilege  «i 

4  Court  stayed  proceedings  in  ejcef-  parliament.  VndeMU  v.  Dsf^^^ 
ment  on  payment  of  rent  due,  and  i  ^oUc.  266. 

costs.    QkMMJOe  v.  Holdfast.  2atr.  i^  Declaration  must  ahew  the  qMS* 

900.  turn  of  each  sort  of  land.     Kmp» 

5  Ejectment  lies  not  for  a  tenement.  v.  8yms.    1  Salk.  2B%. 
Goodtitle  v.  fFaltan.    2  Str.  334^  20  Service  upon  the  servant  and  se- 

6  An  infant  lessor  in  ejectment  most  knowledgment  of  the  tenantthatbs 
get  some  person  to  be  security  ftr  received  it,  snf&cient.  Jnoofnast' 
costs.    .tfitoR.     1  Wile.  180.  1 8alk.  255.                                 . 

7  Copartners  may  join  in  ejectment.  2t  After  a  whole  term  elapi^d,  m 
Boner  v.  Joiner,    i  L,  Raym.  726.  plaintiff  must  give  a  new  noiiA 

9    Court  will  not  cousolidato  deelara-  Mon.    i  Balk.  257. 
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9'biL  eje^flieiit  OH  the  demipe  of  a 
ODrporaiioOi  the  demiie  iliould  be 
stated  to  have  been  by  deed ;  but  no 
•li|9«tioB  can  be  taken  after  verdict. 
PofMdjgv  vv  BtdL    i  L,  RMym.  ISO. 

23  The  term  oamiot  be  e&lar|[ji^  with^ 
out  eonsent.    ^non.    t  SaUc.  207. 

S*  Casoal  ejector  cannot  confeu  ]adg- 
meat    hooper  v.  Dak*    i  Str.  0S1. 

80  dervice  of  declaration  at  the  hoose 
eranted  when  a  refusal  to  receive  it* 
Dogiglas  V. «—    1  fi*r.  e75w 

20  Near  twenty  years  after  hiBdlord 
had  brought  an  ejectment  aj^inst 
his  tenant,  and  judgment  had  a- 
gainst  the  casual  ejector  by  defkolt) 
and  re-possessioa  thereapou  deliv- 
ered, tlie  tenant  brought  an  eiect- 
nont  against  the  same  landlord  for 
the  same  premises.  Defendant  is 
not  obliged  to  prodoee  such  an  affi* 
davit  as  4  G.  2,  c.  28,  s.  2,  requires, 
as  an  essential  requisite  previous  to 
liis  originai  reoovery.  Doe  on  Hie 
demist'  of  HUehins  and  onather  v. 
— ^-  JLeiiris^  Esq.    i  Burr.  6i4. 

27  If  by  any  intendment  a  judgment 
in  ejectment  after  a  verdict  can  be 
made  good,  the  court  will  do  it. 
Morris  v.  Barry.    %(Ar.  1180. 

28  Notiee  of  ejectment  must  be  fair 
and  honest,  and  fairly  and  honestly 
interpreted  to  the  tenant  in  posses^ 
sion ;  otherwise  it  will  serve  only 
to  inform^  the  person  who  uses  it  de« 
oeitfally  that  nothing  is  so  siHy  as 
cunning.    «^noR.    Lqfft^  03. 

20  The  kssor  i»f  the  plaintiff  being  an 
infant,  the  court  obliged  him  to 
name  a  good  plaintiff,  who  might 
be  answerable  for  eosts^  Mke  v. 
Wu^hmn.    2  air.  OO^r. 

30  Plaintiff's-  lessor  enters ;  after- 
wards defendant  levies  a  fine;  then 
an  ejectment  is  brought,  and  the  de- 
mise laid  before  the- fine ;  and  well 
enangh.  Mus§i:rave  ex  dem.  Hilton 
V.  Sheliett.    I  tVits.  214. 

M  Leave  to  plead  to  the  jurisdiction 
in  ejectment  before  the  judgment 
nisi  ae:iunst  the  casual  ejector.  Les* 
see  i^  Johnson  v.  Ekem  i  Black. 
197. 

92.  Tbugh  the  lessor  js  a  peer,  tbore 


need  be  no  knight  returned  on  the 
jury.  BoodHtiev.ThrustouL  2 Str. 
1028. 

88  Ifjectment  for  five  eighths  of  a  cot- 
tage, and  sheriff' gives  possession  of 
the  whole ;  the  tenant  shall  be  re- 
stored to  his  possession  of  three 
e^hths  of  the  premises.  Boe  on  cfe- 
miseofSmU  v.  Dawson.  3  fVib* 
40. 

84  In  ejectment  for  several  teneraeuta 
upon  several  demises,  a  charge  that 
the  defendant  entered  into  the  tene- 
ments aforesaid  is  sufficient,  and 
will  not  be. made  otherwise  by  thtf 
addition  of  an  averment  that  the 
plaintiff's  term  aforesaid  therein 
was  not  then  expired.  Slaboume  v. 
Bengo,    1  L.  naym.  06 1. 

30  In  ejectment  for  empty  houses,  a 
lease  is  to  be  sealed  therein,  and 
entry  Jce.  and  a  judgment  set  aside 
for  want  of  affidavit  of  such  lease. 
Smariley  v.  Henden.    1  Salk.  2B5. 

36  After  a  judgment  in  ejectment  in 
Ireland^  affirmed  in  the  king's  bench 
in  Englandf  the  declaration  was  a- 
mended  by  enlarging  the  term^ 
lhoug*li  the  record  had  been  remit- 
ted to  the  king's  bench  in  Ireland. 
The  court  issued  a  writ  of  supersB' 
dem  to  the  former  mittimus^  and  al- 
so a  new  writ  ot mittimus  inclosing; 
the  tenor  of  the  record  so  amended ;: 
the  whole  at  the  expence  of  the  par- 
ty applying.  Vicars  v.  Haydony 
Lessee  of  Carrol.    Coivp.  84 1 . 

37  The  new  defendant  in  ejectment 
may  give  a  rule  to  reply,  and  non 
pros,  the  plaintiff;  but  can  have  no, 
costs,  unless  the  lessor  of  the  plain- 
tiff has  joined  in  the  rule  by  consent. 
Ooodrigkt  on  the  demise  of  Ward  v. 
BadtUle.    2  Black.  768. 

38  Attachmeot  absolute  in  the  first 
instance  for  non-delivery  of  posses- 
sion by  the  tenant  in  possession  in 
ejectment,  after  being  served  witk 
rule  of  court  for  that  purpose.  Da-- 
vis  on  the  demise  of  Povey  v.  Doe.  2 
Black.  892. 

30  Proceedings  in  ejectment  shall  stay 

till  the  costs  of  a  former  ejectmeirt 

'  be  paid;  although^  in  such  former 


i$Q  flucncBvir. 

ejectment,  the  leiiorxif  the  plaintiff  the  posUa^  dud-  Ih6  pldioiHT  «ti&n 

never  entered  into  the  eoosent  rule.  havQ  judgment  for  the  fu^emiteii  in 

8mWi  on  the  demise  of  Oinger  v.  their  pouetsion  against  >4be  casual 

Barnardislon.    ^  Black.  W^*  ejeetor.    Chixmore  v.  8eaTl»  S[  oth- 

^  Ejectment  will  lie  by  a  ^Aortgagee  ers,    1  L.  Uaym.  7S9. 

against  a  tenant,  under  a  lease  from  ^  Tender  of  rent  before  an  ejeotment 

the  mortgagor  subsequent  to  the  delivered,  ahall  stay  the  proeeed- 

roortgage,  without  notiee  to  quit.  ings»  uuder  stalnte  4^  O.  2.     Gooc^ 

Rkech  V.  BalL    1  Doug.  21.  tight  on  the  demist  of  Stevenson  ?. 

^a.  But  if  there  is  tenant  from  year  to  JVloright.    2  Black,  745. 

year,  and  the  landlord  raorta^^ea  49  If  there  be  judgment  for  the  plain- 

preceding  the  year,  the  tenant  IS  en-  tiff  and  defendant  bring  a  writ  of 

titled  to  six   months  notiee  to  quit  error,  he  ought  not  to  bring  a  neir 

from  the  mortgagee.    1  Doug.  2t,  n.  ejeetmept.     Fenunck  t.  Orosvenor. 

^1  In  ejectment,  execution  cannot  be  1  S(dk.  ^8. 
sued  after  the  year  and  day  without  90  Loctis  in  messuagio  vocatus  a  pis- 
a  scufa.  and  may  be  brought  either  sage-room,  is  a  sufficient  deserip- 
by  the  plaintiff  or  his  lessor,  who  tion  of  the  place  for  which  an  eject- 
may  falsify  recovery  in  ejectment.  meat  is  brought,  if  the  part  of  the 
Withers  v.  Harris.  1  8alk,  258.  2  house  in  which  it  lies  is  aseertaio- 
J^  Ratfm.  806.    3  SaUc.d>\9.  ed.    Bindaver  v.  Sindercombe.  2L 

4f2  The  lessor  of  the  plaintiff  in  eject-  Raym.  1470. 

ment  shall  not  be  permitted  to  de-  01  When  the  tenant  in  possession  ab* 

feat  a  solemn  deed  under  his  own  sconds,  the   plaintiff  in    ejectroeDt 

hand,  covenanting  that  the  defend-  may  serve  the  apparent  manager  of 

ant  shall  enjoy  the  premises,  and  the  house,  and  fix  the  copy  of  the 

for  further  assurauce.     Qoodtitle  v.  declaration   upon  the  house,  and 

Bailey.     1  Coivp.  597.  this  is  good  service.     SprighUf  (W 

43  Service  of  ejectment  at  the  house  the  demise  of  John  Collins  v.  Am* 
may  be  made  good  by  a  subsequent  phry  Dunch.    2  Burr.  1  li6. 

rule  of  court.    Lesse  of  ffoUings  v.  ff^  Tenant  in  possession  being  person- 

Dunchj  cited  in  Lesse  ofMethMand  ated,  at  the  time  of  serrice,  bj  a- 

•DToright.    1  Black.  290.  nother,  who  accepted  the  service  in 

44  Where  judgment  is  against  the  her  name ;  this  deemed  arood  servies 
easuaF  ejector,  the  title  may  be  gone  on  the  tenant  herself.  Fenn  exdei^ 
into  on  an  action  for  inesn«  profits.  Tyrdl  et  at-  v.  Denn.  ^Burr.  iM' 
Jefferies  v.  Dyson.    2  Str.  960.  53   If  cause  for  setting  aside  eieeu- 

45  A  regular  judgment  in  ejectment  tion  in  ejectment  be  not  shews  in 
set  aside  upon  payment  of  costs,  and  time,  court  will  not  afterwards  fpt 
taking  short  notice  of  trial.  Dobbs  it  aside.  Qeorge  ex  demiss.  Brad' 
V,  Passer.    2  Str.  975.  leyetaLv.  WiMom.    2  Burr.  766. 

45  Lessor  of  the  plaintiff  dies  before  04  Leave  to  plead  to  the  jurisdietion 

the  af^Aizes,  and  the  plaintiff  ia  non-  in  ejectment,  before  judgment  at»  S" 

suited  for  defendant,  not  confessing  gainst  the  easnal  ejector.    Willia^i 

the  lease,  entry,  &e. ;   the  executor  on  demise  of  Johnson^  v.  Xten.    t 

of  the  lessor  shall  have  no  costs  Black.  \97. 

taxed  on  the  common  rule.     TArus^-  55  Service  of  a  declaration  in  ^^y 

out  V.  BedweU.    2  WUs.  7.  ment  on  the  wife  of  the  tenant  m 

47  On  the  trial  of  an  ejectment  where  possession,   good.      Ooodri^    ^' 

there  are  several  defendants,  if  any  Thrustout.    2  Black.  800. 

of  them  refuse  to  confess  lease,  en-  50    Regular  judgment  agatost  ea^ffv 

try  and  ouster,  a  verdict  shall  be  ejector,  tenant  having  Hegl«*etea  to 

given  for  them ;   but  the  cause  of  give  notiee,  his  landlord,  who  f^A^ 

such  verdict  sliall  be  indorsed  on  an  infant,  set  aoide  upos  t^"*^' 
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Doe,  an  the  demtse^f  TronjjMoity  t«  the  plaintiff*  himself  and  nootnit 

Roe.    «  Burr.  t990.  him  ^  and  then  upDn  the  return  of 

17  Kjeetneut  will  lie  for  a  mine,    i  the  pasteuj  judgment  will  be  given 

Dvug,  iOo.  agaiust  the  casual  ejeetor.    Also 

Ab  attorney  cannot  be  lessee  in  an  c**  the  Master  will  tax  costs  upon  the 

jeetment.    2  Z^oiig*.  466,  n.  rule  for  confessing  lease,  entry,  and              i 

99  Thedefeadant  in  ejectment  is  bound  ouster  ;    and  if  these  be  dcmande  d 

to  eonfess  the  lease  entry  and  on^-  of  the  defendant  and  not  paid,  the   ^ 

ter,  though  the  demise  is  laid  npon  court,  upon  affidavit,  will  grant  an 

a  day  not  arrived  at  the  time  of  attachment.    Turner  v.  Bctmabi/,   l 

the  trial.    JSnonipnous,    1  £*  Raym*  8atk.  239. 

t2».  *  65  If  nobody  can  be  found  on  whom  to 

99  Landlord  cannot  be  made  defend*  serve  notice  of  ejectment,  you  may 

ant  in  an  ejectment  in  the  room  of  stick  it  up  at  the  door.  Jinon.  Lofft^ 

tenant  in  poasession^  upon  affidavit  266,  2)^8. 

that  he  is  a  material  witness  for  the  66  Notice  of  ejectment  held  good  at 

former.    Bourne  v.  Turner,    i  Str,  the  house,  though  the  premises  lay 

U2.  in  another  county.     Anon.     Lojpf 

$0  Wbea  the  possession  of  a  tenant  is  801. 
adverse,  it  i»  not  ueoeasary  to  give  Held,  that  where   there  were  joint 

lum  notioe  to  quit,  in  order  to  sup-  owners,  notice  ought  to  be  served 

pert  an    ejectment   against    him.  on  both)  at  least  where  they  lived  ia 

Dm  V.  fFUliams.    1  Cowp.  63 1.  separate  honses.    Ihid. 
61  Xo  relief  against  a  tenant's  refu-  67  Notice  of  declaration  in  ejectment 

sing  to  appear  and  make  defence  not  to  be  delivered  to  the  servant  of 

in  ejectment.      Qoodrighl  v.  Hart  one  insane,  but  to  committee.    JBer- 

ond  wife,    2  Str.  830.  nard  and  others  v.  The  Bishop  of 

I2£jeetmenl  against  two ;  one  died  Ff^nchester.     LajftjiM.     2  Buiek* 

after  issue  joined,  but  before  the  936.    3  fVils.  483. 

trial ;  the  death  must  be  suggested  68   Rule  to  shew  cause  granted,  v^y 

on  the  roll ;  the  judgment  need  not  declaration  in  ejectment,  left  in  the 

mjfquod  qucereiis  nil  cajnat  per  611--  shop  where  the  wife  of  tenant  ia 

w  against  the  dead  defendant,  and  possession  was,  who  refused  to  hear 

it  is  act  to  be  for  a  moiety  only,  but  the    notice    read,   and    went    out, 

that  he  recover  his  term.       Far  ahonld  not  be  deemed  good  service. 

[Spinster)  v.  Oenn.    i  Burr.  362.  J^oe,  on  demise  ofMalej  v.  Roe*     21 

^  la  ejectment,  where  the  lessor  of  3Fils.  263.                   ^ 

the  plaioXiflf's  own  deed  is  set  up  69  The  clerk  of  the  rules  shall  keep 

a9;&iiist  hini,  if  colourable  evidence  a  book  for  entering  rules  ia  eject- 

of  fraud  or    imposition  upon  the  ments,  containing  a  list  of  the  e^ 

plaint  ill*  be  given,  snch  fraud  is  a  jectments  moved,  the  number  of  the 

matter  of  fact  to  be  left  to  the  jury,  entry,  the  county,  and  the  names  of 

ami  therefore  a  nonsoit  would  be  the  parties;  and  the  rule  for  judg* 

wrong.      GoodtUle    v.    Baiky.     2  nent  shall  be  drawn  up  and  taken 

Cofcp.  097.  away  from  the  office  within  tw» 

^>  if  tiiere  be  proof  that  such  deed  day-^  after  the  end  of  the  term  in 

were  made  nnder  a  mistake  $    be-  which  the  ejectment  shall  be  moved, 

i^nane  that  would  be  equivalent  to  R(>^.  Gen.  R  B.  M  Zi  O.  2.    4 

fraud.    Jbid.  Term  Rep.  1. 

HlfatUie  trial  the  defendant  will  70   The  court  will  not  set  aside  the  „ 

not  appearand  caiifess  lease,  entry  proceedings  in  ejectment  for  irregu- 

and  ouster,  the  coarse  is  to  call  the  larity  because  the  notice  at  the  (onl; 

defendant,  and  his  attorney  if  he  be  of  the  declaration  is  subscribed  in  the 

^nihia  the  rate;   and  then  to  ca(l  name  of  the  nominal  plaintiff,  in- 
v-oL.  in,           21 
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•  stead  of  the  easaal  ejeetor.  HazU^ 
wood  d.  Price  v.  ThoMur.  3  Term 
Sep.  301. 

71  A  declaration  ia  ejeetment  may  be 
^erred  on  the  wife  either  oa 
the  premises  or  at  the-  husband's 
house  off  the  premises.  />od  d. 
MorUmd  v.  Bayliss.  6  Term  Bep, 
765 :  Doe  d.  Baddam  v.  Roe.  2 
Bos.  S[  Full.  33  :  Qates^  d.  Chaiier' 
ton  V.  Cotes^  S.  P. 

7^  Or  semble  elsewhere ;.  if  it  be  shewn 
that  she  lived  with  the  husband, 
and  admitted. that  he. had  reeeived 
the  deelaraiion.  Jennif  d.  Fireston 
V.  Cutts.    Mio  Rep.  SOSk 

7^  Service  of  a  declaration  in  eject* 
ment  on  one  of  two  tenants^  was 
held  b J  C.  P.  to  be  good  service  oti 
both.  Doe  d.  Bailey  t.  Boe.  1  Bob. 
S[  Full.  369. 

74  Affidavit  of  service  made  by  a 
person  who  saw  the  declaration 
served,  and  heard  it  explained  to 
the  tenant  in  possession  is  sullieient. 
Qoodtitle  d.  frianhlen  v.  BadtUle.  2 
Bos.  8c  Ftdl.  120. 

75  Nailini;  the  ueclaration  on  the 
barn-door  of  the  premises,  in  which 

<  barn  the  tenant  had  occasionally 
slept ;  there  beinp*  no  dwelling 
hoase,  and  the  tenant  not  being  to 

•  be  sonnd  at  his  last  place  of  abode, 
was  deemed  good  service.  Fenn  d. 
Buckle  T.  Roe.   ^/Vm  Rev.  298.     . 

76  The  court  of  C*  P.  refused  to  ad- 
mit the  mere  acknowledgment  of 
the  wife  of  the  tenant  iii- possession, 
that  she  had  reeeived  a  declaration, 
to  bind  die  husband.  Qoodtitle  d. 
Read  v.  Badtkle.     1  Bos,  ^  Full. 

77*  And.  that  coart  field  the  ser\ice  of 
a  declaration,  on  a«  person  appoint- 
ed by  chancery  to«manage  an  estate 
for  au  infant,  ta  be-  insufficient. 
Qoodtitle  d.  Roberts  Sf  iix.  v.  Bad- 
title.     1  Bos,  Sc  Pull.  385. 

78  A  service  befi»re  the  essoign  day 
on  the  daughter  (the  tenant  and  his 
wife  being  absent)  was  held  good 
on  the  acknowledgment  of  the  wife, 
ihotigh  it  did  not  appear  the  delive- 
ift  to.  her  by  her  daughter  was  be- 


fore  the  .  esBpign   day*     Anttilef. 
8towrt6n  v.  Hwnt.  1  £r.  Blade.  644. 

79  Id  lyeetment  against  several  ten* 
ants,  the  name  of  each  was  prefix- 
ed to  the  notice  served  on  himf 
and  held  that  only  one  rale  was  ne- 
cessary on  motion  for  judgment  a-* 
gainst  the  casual  Sector.    Roe  d. 

'  Burlton  v.  Roe.    7  Tirm  Rep.  477. 

80  In  ejectment  for  a  forfeiture  of  a 
'lease,  the  stmrt  will  compel   the 

plaintiff  T6  deliver  a  particular  uf 
the  breaches-  of  covenant,  on  which 
'  he  intends  to  rely.    Dt)e  d.  Birch  y. 
Phillips.    6  Term  Rep.  Mr. 

81  The  lessorof  the  piaiotifi'ifiiject- 
meat  must  prove  the  dvfeajaiit  in 
possession  of  the-  premises  which  he 
seeks  to  recover^  alHiough  the  de- 
fendant  has  entered  into  the  gene- 
ral consent-rule  to  eonfess  lease, 

.eutr}',  and    ouster.      GoodriglU  d. 
Batch  V.  Rixih.     7  IVnn  Rep.  327. 

82  Jf  a  decLaratron'  in-  ejectment  be 
served  oH'  a  tenant^  and  his  land- 
lord be  ailinitted  to  defend,  tbe 
plaihtitf  CiUi  oirly  recover  such  pre- 
mises as  the  tenant  is  proved  to  bo 
in  possession  of.  Fenn  d.  Blanch' 
ard  v,  fFood.     1  Bofh  ij'  Pull.  p. 

83  The  defendant  in  ejectment  is  en- 
titled to  the  general  reply,  where 
the  plaintiff,  claiming  by  descest, 
proves  his  pedigree  and  stopS)  and 
the  defendant  sets  up  a  new  ease  in 
his  defence^  which  is  answered  by 
evidence  on  the  part  of  the  plaintiff* 
QoodHtle  d.  ReveUv.  Braham^  {trial 
at  har.)    4  Term  Rep.  497. 

84  On  affidavit  of  the  tenant  in  geet- 
menij  that  one  of  the  lessors  of  tbe 
plaintiff  was  dead,  at  the  commence* 
ment  of  the  suit,  the  demise  from 
such  lessor  was  ordered  to  be  struck 
out  of  the  declaration.  Jackson  ex 
dem.  Butler  v.  Ditz,  1  Johns.  Cos. 
892. 

85  The  service  of  a  second  declara- 
tion in  ejecit^nt  by  the  plaintiff's 
agent,  though  without  his  know- 
ledge, is  a  waiver  of  the  fir«'» 
Kemble  v.  Finch,  i  J(Jins.  Casesy 
4t4. 

86  In  ejedment,  a  person  who  bai^DO' 
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dftim  or  any  §iibsistine  title  to  tfa« 

premises  in  question  c^moot  be  made 

lessor.    Jackson  ex  dem.  Starr  and 

^  W^  ▼.  Richmond.    4  Johm.  Rep. 

♦88. 

87  Id  an  action  of  ejectment  where 
the  tenant  sivears  to  roertt«,  aud  no 
trial  has  been  lost,  a  regtil«r  default 
will  be  set  aside,  to  let  in  the  tenant 
to  defend  iris  possession.  Jackson 
tx  dem-  Mentx  v.  Stiles,  4  Johns. 
Rep.  499. 

^  After  a  judgment  by  default  a- 
gainst  the  casual  ejector  in  ejeet- 
meat  4he  landlord  wiH  be  let  in 
to  appear  and  defend ;  and  if  he 
lie  an  alien  he  is  at  the  time  when 
lie  i«  let  ip  lo  defend,  in  season  to 
petition  the  court  for  the  removal 
af  his  cause  to  the  court  of  the  IT- 
nUed  Stt^s.  Jackson  ex  dem.  Can- 
'tine  and  others  ▼.  Stiks.  ^  Johns* 
Rep.  493. 

Where  actions  of  ejectment,  after 
jtidgment  ag;ainst  the  casual  ejector, 
are  remored  into  the  circuit  court 
«f  the  United  States,  this  court  will 
•orier  all  further  proeeedings  on 
inch  judgment  to  he  stayed,  until 
the  farther  order  of  the  coui*t.  Ibid. 

€•  Where  a  lessor  in  an  action  of  e- 
jeetment,  was  brought  up  on  attach^ 
ment,  for  non-payment  of  costs,  and 
be  denied  that  he  had  ever  consent- 
ed to  have  hia  name  used  in  the  ac- 
tion ;  the  court  said  that  they  could 
not  receive  his  denial,  in  bar  of  the 
attachment,  nor  decide  between  the 
contradictory  affidayits  of  the  party, 
and  his  attoniey ;  but  the  party 
must  pay  the  eosts,  and  take  his 
remedy  over  against  the  attorney, 
^ho  inserted  his  name  as  lessor ; 
but  they  stayed  proceedings,  to  give 
the  party  an  opportunity  to  hring 
his  action  against  the  attorney,  and 
to  try  the  truth  of  the  act.  The 
People  V.  Broett.    7  Jehns.  Rep.  099. 

W  When  the  defendant  has  shown  ti- 
tle in  a  third  person,  he  may  take 
the  opinion  of  the  court  on  that  ti- 
tle, by  motion  for  a  nonsuit^  before 

.  he  has  gone  through  all  his  evi- 
4eQce.    i  2>a{ias,  i8« 


91  In  sQch  case  the  plaintiff  cannot 
demur  to  the  defendant's  evidence, 

'  till  he  has  gone  through  the  whole. 
Ibid. 

92  Amendmeut  of  a  declaration  in  e- 
jeetment  by  enlai^iog  the  demise. 
n  Ihllasy  97. 

93  The  costs  ot  a  former  ejectment, 
wliich  had  been  non-prosed  must  be 
paid  before  trial  of  the  second.  4i 
jbaUas,  ^5^. 

YIII.  Intparlance* 

1  Habeas  corpus  to  remove  a  cause 
brought  JVboemter  :6th,  declaration 
Mwember  12th;  defendant  is  not 
entitled  to  an  imparlance.  Wood 
V.  Wenman.    1  fFUs,  iff*. 

2  A  misnomer  pleaded  after  a  spe- 
cial imparlance.  Brewster  ▼.  Cirp- 
per.    i  Bbtdic.  01. 

i8  The  refusal  «f  learve  to  imparl  ia 
«rror,  if  the  defendant^  right  to  it 
appears  upon  reeord ;  t>therwife  it 
is  not.  Mllis  v.  Thomas,  exchequer 
chaanber.    i  l.  Baym.  280.    3  Salk^ 

ISA. 

^  Proceedings  stayed  against  mort- 
gagee in  ejectment,  on  payment  of 
principal,  interest,  and  costs.  .J- 
non.    i  £^r.  418. 

0  To  pay  costs  or  give  an  imparlance 
on  amending  in  the  election  of  de- 
fendant. ijethUl  V.  Sit  Thomas 
ReyneU.    2  Str.  950. 

6  An  imparlance  so  special  as  to 
save  all  eiceptions  to  the  jurisdic- 
tion of  the  court,  cannot  be  entered 
without  leave  of  the  court ;  nor  can 
a  plea  to  the  jurisdiction  he  plead- 
ed after  an  appearance  hy  attorney. 
Grant  v.  Xjord  Sondes.  2  Blacks 
1004. 

7  Fitzgerald  was  hotind  in  a  recog- 
nizance to  appear  the  first  day  of 
this  term,  ancl  an  information  was 
preferred  against  him  for  a  libel 
hefore  the  essoin  day  of  the  term  ; 
and  upon  motion  hy  the  attorney 
general  that  he  might  plead  in  this 
term,  it  was  ruled  hy  the  advice  of 
the  clerks  that  he  ought  to  imparl 
until  oeiat  term.    The  same  kw  if 
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be  eomefs  inr  upon  attaehmeiit ;  b«t 
upon  a  cepi  returned  to  a  capias,  be 
flhali  plead  instanUr,  Rex  v.  FUx- 
gerala,    i  L.  Raym.  706. 

8  If  a  writ  be  retumnble  the  lai t  day 
of  one  ienny  and  the  defendant  do 
pot  jugtif;^  bail  until  the  fourth  day 
of  the  next,  he  it  not  entitled. to  an 
imparlance  to  the  ihird  term,  thoqgh 
the  plainliif  do  not  deliver  a  decla- 
ration de  bene  esse  before  the  essoin 
daj  of  the  second  term.  KoUeskn 
▼.  Scott.    B  Term  Bep,  Z72. 

9  And  IV here,  in  such  case,  the  plain- 
tiff declared  after  the  bail  bad  jus- 
tified, and  signed  judgment  in  the 
same  term  for  want  of  a  plea ;  the 
court  held  the  judgment  to  be  regn* 
lar.  Bailey  v.  IJanUer.  2  Bos.  ^ 
PulL  126. 

ia  But  if  the  writ  by  which  a  reple* 
vin  is  removed  be  returnable  on  the 
first  return  of  the  term,  and  the 
plaintiff  do  not  declare  within  four 
days  before  the  end  of  that  term^ 
the  defendant  is  entitled  to  an  im- 
parlance, though  he  has  not  ap- 
peared within  the  term,  Thompson 
\.  Jordan.    3  Boe.  ^  Pull.  187. 

11  When  the  defendant  removes  the 
cause  by  habeas  corpus  from  an  in- 
ferionr  court,  and  the  plaintiff  doe# 
not  declare  until  the  next  term,  the 
defendant  is  not  entitled  to  an  im« 
parlance.  StnUb  v.  Jaines.  6  Term 
Rep.  762. 

12  The  court  will  not  always  grant  a 
contini|aii£C  for  the  purpose  of  plea- 
ding specially.  Craigie  v.  Mellen  et 
al.    4  Jd^ass.  687. 

13  Where  there  are  several  actions 
on  the  same  policy  of  insurance, 
imparlances  \ull  be  granted  in  all 
but  one,  until  the  plaintiff  consent 
to  enter  into  the  consolidation  rule, 
which  is  thesam^  as  the  English 
rule.  Clason  and  Stanley  y.  Church. 
1  Johns.  CkiseSf  29. 

14  Where  on  a  writ  of  ridit  a  special 
imparlance  is  granted  to  the  first 
day  of  the  next  term,  the  tenant  is 
lionnd  to  plrad  on  that  day,  and  is 
not  allowed  until  theoiiarto cKc jmm^. 
Babm  y.  Budd.    i  JMns.  Cas.  886. 


The  demandant  on  a  writ  of  ri^t  is 
entitled*  to  avietr  as  a  matter  of 
course.    Ibid. 

16  in  an  action  otdower^  it  is  a  mat- 
of  course,  after  the  demandant  has 
counted,  to  grant  the  defendant  a 
special  imparlance  to  the  next  term. 
Haviland  v.  JSond.  4t  JofttUi.  Sep, 
809. 

16  Though  the  court  has  a  discretion* 
ary  power  to  grant,  or  refuse,  iin» 
parlances,  they  will  not  compel  ex* 
ecutors  to  plead  at  the  firat  term, 
in  order  to  prevent  their  giving  a 
fair  preference  to  certain  crediiors* 
2  jDa//as,  260, 1,  2y  3. 

IX.  Jsstiej  and  Jssiue  Money. 

1  Issue  io  be  paid  for  on  delivery  of 
judgment.    Snon.,    i  SaUc.  4. 

2  If  it  appears  no  issue  is  joiued,  (h« 
r  jury  must  be  dismissed.     Beeih  v. 

JfaUcer.    2  Str.  1 117. 

8  Judgment  cannot  be  signed  beessse 
the  defendant  had  not  paid  for  the 
issue,  if  the  plaintiff  demands  more 
than  is  due.  Jitterbury  v.  Benm* 
2  Black.  1098. 

4  If  a  prisoner  appears  in  penon, 
he  is  not  bound  to  pay  for  the  issie ; 
otherwise  if  he  appears  by  attorney. 
Bverall  v.  JUasoii  a  Prisoner.  2 
JFils.  11. 

9  The  plaintiff  having  added  the  si- 
militer  to  the  replication,  and  deliv- 
ered the  issue  to  the  defendant,  who 
accepts  it,  but  does  not  pay  the  is- 
sue money,  judgment  may  be  signed 
by  the  plainlift  trtf^out  giving  a  m/f 
to  rejoin,  Boone  v.  Byre*  i  B* 
Black.  264. 

6  The  plaintiff  does  not  waive  h\» 
right  of  signing  judgment  for  not 
paying  the  issue  money  by  f;ivu|S 
notice  of  trial  after  demanding  it* 
Jones  V.  Bryony.    0  Tenw  flep.  ^^ 

7  The  court  determined  that  a  pan- 
per  plaintiff  was  not  entitled  to  the 
issue  money ;  and  that  if  he  sign 
judgment  because  tlie  defendsnt 
does  not  pay  it,  the  court  will  let 
asido  the  judgment.  Codraa  v.  Ba^' 
man,    6  Term  Jb^  009. 
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I  But  Bew  BO  Judgment  shall  be  4    Where  jadge  at  nid  prius  aonsuits 

ngned  fer  non-payment  of  isgue  plaintiff  from  mistake,  it  may  be 

moaey;  but  the  issoe  money  shall  set    aside.      Sadler  v.  Evansy  or 

reaaiv  to  be  taxed  as  part  of  the  Windsor's  Case,    4  Btur.  1894. 

eostsf  in  the  eaose.     Bfg.  6en.  Ki  5    Though  a  rule  for  time  be  not  ser- 

B,  and  C.  F..,  K  35  O.  3,    6  Term  ved,  yet  if  no  advantage  be  taken 

J^.  218 :  2  H.  Black.  662.  of  it  the  irregularity  may  be  saved 

«    And  this  extends  to  all  eases*  Fid*  by  a  sabseauent  service.     Jans  Vs 

kr  V.  Osborne.    ^  Term  Rep.  477.  UtMon*    1  mack.  290. 

19  The  court  of  C.  P.  therefore,  re«  6    Irregularity  by  surprize ;  judgment 

fused  to  allow  a  plaintiff  to  sign  set  aside  thereon.     Wooden  v.  Boyn* 

judgment  on  the  refusal  of  the  de-  ton.    1  Black.  50. 

fendant  to  pay  for  half  the  paper  7    Warrantof  attorney  for  the  plaio- 

IxMiks  delivered  to  the  judges  ou  a  tiff  in  the  action  against  the  princi« 

demurrer.      Fluham   v.    Bagshaw.  pal  cannot  eitend  to  the  suit  against 

1  Bos.  S^  Full.  2^2.  the  bail,  but  there  must  be  a  new 

it  If  afler  issue  joined  and  notiee  of  one.     Bever  v.  Jitwood.    1 8alk»  89. 

iriai  given  the  plaioliff  enter  a  sug-  8    Defendant  must  seareh  for  a  con* 

gestion    on   the    roll,    and    assign  eWiuni.    The  plaintiff  is  not  oblige 

breaebes  under  statute  s  and  9  W.  ed  to  serve  the  rule  when  defendant 

3,  e.  tl,  he  cannot  deliver  these-  demurs.    Court  will  not  set  aside 

sond  issue  without  a  judge's  order.  regular  judgment  upon  payment  of 

Ethersley  v.  Jaekstm.    8  SW^n  fiep.  eosts,  to  give  the  defendant  the  ad** 

255.  vantage  of  a  nicety  in  pleading. 

12  The  issue  must  be  entered  as  of  Forbes  v.  JU/rd  MuidiHon.  2  Str. 
the  torm  when  the  rule  of  reply  was  1242. 

given  and  the  similiter  joined,  and  |>    If  a  writ  be  sued  out  during  the 

not  as  of  the  preceding  term  when  term,  but  the  declaration  entitled 

tbe  plea  was  pleaded.      fFofxi  v.  generally  of  the  term  so  as  to  havf 

MiUer.    8  East^  204.  relation  to  the  first  day,  the  writ 

13  Afler  the  general  issue  pleaded,  may  he  given  in  evidence  to  prova 
the  eonrt  will  not  permit  the  plea  that  the  debt  accrued  after  the  su* 
to  be  withdrawn,  to  enable  ,the  de*-  ing  out  of  the  writ.  JHorris  v.  Pugh 
fendaut  to  tender  his  oath  under  the  am  Harwood.  8  £urr.  1241.  i 
•tatttte  against  usury.     "2  Mass.  010.  Black*  320. 

11  Upon  an  issue  of  nul  tiel  record  of  10  New  posted  made  out  jdsi  the  former 

a  judgment  of  the  .common  pleas,  being  lost.    JDayreli  t.  Bridge.    2 

this  court  does  not  direet  the  orig*  Sir.  15?A4. 

inal  record  to  be  sent  up,  but  receives  11  Act  of  the  court  upon  record  may 

copies  attested  by  the  elerk.    Im14  be  altered  the  same  term  though 

V.  BlvaU.    4  pVe^.  402.  not  of  the  party.     Turner  v.  Bama^ 

by.     2  8a0c.  566. 

IL  hregnhmty  /  whaA  skdl  be^  an4  i^  Essoin  lies  on  a  eapias  to  arrest  ( 

how  remedied.  and  plaintiff  may  go  on  notwith- 
standing an  irregular  nan  pros  is 

1   Defendant  died  befgre  time  given  signed*    Barclay  v.  Earle.    2  8tr» 

to  plead  expired ;  judgment  signed  1194.                                          « 

alter,  and  process  thereon  irregular.  18  No  advantage  shall  be  taken  to  a 

fVallop  v.  Irwin.    1  WHs.  810.  declaration  upon  a  plea  in  abate- 

3   Dilatory  plea  to  indictment  set  a-  ment ;  the  defendant  ought  to  de-^ 

Dide  for  want  of  affidavit  to  verify  mur.     Hareeonrt  ▼.  listings.    8 

it.  Bex  V.  Qrainger.   3  Burr.  i6t7.  Balk.  iO. 

S    No  reference  for  irregularity  after  14  If  a  party  is  arrested  by  bill  of 

error  bnmght.    •Anofi.    1 8aUc,  409.  Middlesex  oat  of  that  eonnty,  the 
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proeeediogs  will  be  set  aside  for  ir-  2B  ^uipeccat  in  syUdba  peeeaJbiih  for 

regularity.     Devenege  t.  Dalhy.    1  ia  causa,  it  not  lo  be  taken  general- 

Doug.  381'.  ]y ;  and  it  is  less  to  be  admitted  in 

6.5  Proceedings  bj  consent  continued  civil  causes  than  in  erimiual  charg- 

after  plaintiflTs  death,  and  the  jodg-  es,  and  less  in  eiTii  upon  the  defea- 

nient  entered   as  in   his    lifetime.  sive  side,  which  is  favourable,  than 

Pond  V.  Tkring.    i  fVils,  124.  upon  the  adverse,  in  which  greater 

id  Where  a  bill  is  filed  against  one  nieety  should  be  used*  dnon.  LoJJtf 

as  an  aUorney  of  K..  B.  who  is  at-  14^. 

tomey  of  C.  P.  this  seems  error,  26  Warrant  of  attorney  gjven  to  con- 

and  not  irr^palarity.    tSnon.    Lqfft,  fess  judgment  to  two,  and  one  dies 

653.  before  judgment  entered ;  leave  (;iv- 

t7  If  the  record  of  nisi  prius  agrees  en  to  the  survivor  to  enter  it  1\M 

.with  the  declaration  delivered,  a  \,  Dodd,    l  WiU.ZVZ. 

variation  in  the  issue  delivered  1%  27  Irregularity  may  be  waived  if  you 

not  material.     Sheptey  v.   Marsh.  continue   the  process  on  the  other 

2  8tr,  1131.  side  as  if  it  had  not  been  eomuit- 

iS  Inquiry  returnable  on  a  general  ted.    Anon,    Lofft,  236. 

return,  when  proceedings  on  a  day  On  a  coninon  appearance,  proceeding 

certain,  a  miscontinuanee.    haun-  to  plead  admits  regularity  of  the 

der  V.  -Cripps.    2  Sir,  947.  appearance.     Ibid, 

i.9  The  bencnt  of  an  act  of  grace  a1«  28    An  original    writ  of  the   term, 

fowed  to  a  defondant,  after  he  had  wherein  final  judgment  is  given,  will 

omitted  to  pray  it  at  his  trial,  on  not  warrant  that  judgment  if  itap- 

paymentof  full  costs  out  of  pocket.  pear  upon  the   same  record  that 

Tlie  King  v,  Haines,    l  Wils.  214.  there   have  been  proeeediugs  of  a 

SO  Homine  replegiando   brought    for  preceding  term,     jbyke  v.  Siveeting, 

plaintiflT's  wife,  who  dies  after  ap-  tn  error,    1  iFiU.  181. 

vearanee  and  before  a  plea,     ^i^  29  A  warrant  of  attorney  and  a  re- 

W  bether  the  suit  shall  stay  ?  SaW"  lease  of  errors  of  a  day  in  term,  are 

ders  V.  Fortescue,    l  Wils,  258.  good.      Landon  v.   Pickering'    ^ 

21  The  party  need  not  verify  a  nega-  Str,  1210. 

tive.    Harvey  v, Stokes.     IVUles^e,  30  Informal  issue  eured  by  a  verdict. 

If  a  party  conclude,  and  <^  this  he  is  Cary  v.  Hinton.     2  Str,  973. 

ready  to  certify,"  instead  of"  veri-  81  Plaintiff  obliged  to  make  his  Biem- 

fy^^*  it  U  no  objection.     Ibid,  orandnm  according  to  the  sf>ecial 

22  You  should  eomplaifi  of  it  on  the  fact,  where  the  general  one  would 
first  opportunity.  Anon,  JLqffc^  oust  defendant  of  his  plea  of  a  ten- 
823,  83«.  der.     Smith  v.  Key,     1  Sir,  638- 

Where  there  had  been  an  irregularity,  82  If  a  bill  be  brought  against  baron 

and  the  party  who  suffered  by  it  and  feme,  and  she  alone  be  taken 

came  late,  and  without  merits  com-  by  process  of  contempt,  and  after- 

plaiain;;  of  surprize,  the  court  dis-  wards  enters  her  appearance  ana 

Missel  the  application,  telling  them  prays  time  to  answer,  without  her 

that  they  came  out  of  season,  to  in-  husband,  this  is  regular  both  at  la* 

form  the  court  they  were  surprised  and  in  equity-     Traverse  v.  BiickU^ 

intf>  doing  ju«liee.     Ibid,  ^T"^.     t  Wile,  2^^, 

23  When  a  »heriff  is  plaintiff,  a  ia«-  83  If  the  plea  does  not  eovcr  tw 
M  directed  to  himself  is  irregular.  whole,  and  the  parties  are  at  i«B*> 
Weston  V.  Coulsin.     i  Black.  506.  yet  if  it    be  a  record  of  the  •&«* 

2*  Aju'lgment,  ifirre;;ular,  not  tobe  term  the  plaintiff  may  s(iM/a*f® 

set  a^ide  in  order  to  plead  the  sta-  judgment.     Woodward  v.  Bobinson. 

tute  of  limitations.     Willet  r.Alterr  l  Str,  802. 
to^-    1  Stack.  Bh                      .3*  If  there  be  a  warrant  of  altctmcf 
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Mttf  time  fiendente  lUe,  it  is  suffi- 
eieat.  So  damages  for  delay  of  ex- 
ceutioa  are  recoverable  apon  a  scire 
facias  against  bail.  Where  the 
jud^oient  for  damages  itt  distinct,  it 
jnajr  be  reversed  iii  part  and  affirm- 
ed pro  reaiduo.  Ueneriquea  v.  The 
Dutch  fVest'India  Company.  Z  8tr. 
8or. 

d6  Defendant  pleaded  special  ly,  and 
delivered  plea  to  plaintiif,  who 
made  up  the  issue.  Finding  his 
mistake,  he  went  afterwards  toelerk 
of  the  papers,  paid  fees,  and  made 
up  tUe  record,  and  went  to  trial. 
Though  there  was  no  defence*  court 
would  not  set  proceedings  aside,  as 
defendant  made  the  first  bluiMltr. 
Thompson  v.  Lee,     2  Str.  1260. 

H  Piaintiir  declares  iu  an  action  qui 
tank  &c.  upon  a  capias  ad  respoU' 
dcnduaij  sued  out  in  his  own  name 
eoly;  and  held  w^llenouglu  Uoyd 
V.  iFiUiams.    3  fFils.  14 1. 

37  One  sued  by  a  wrong  name^  and 
pleading  by  her  right  name  in  bar  ; 
the  plea  bad  on  demurrer,  but  leave 
to  amend.  Jackson  v.  Furdy  spin"- 
ster.    8  fFUs,  413. 

^  Want  of  a  continuance  on  the  issue- 
book  delivered,  may  .be  entered 
at  any  time  ou  the  roll.  ffWces 
V.  fVood.    2  fTUs.  20.5. 

39  After  a  defence  made  on  a  writ  of 
inquiry,  the  de&ndaut  is  uot  allow- 
ed to  take  ad^mntage  of  a  mistake 
in  the  declaration.  Freeland  v. 
Himt.    2  Wds.,  380: 

40  Appearance  on  baii"  bj  defendant 
cares  a  wrong  name  or  addition, 
and  plaintiff  may  declare  asrainst 
him  by  the  right  name  or  addition. 
Uoh  V.  Finch.     2  fFils.  893. 

M  Attorney's  name  to  the  process  be- 
ing set  thereto  without  his  authori- 
Ijf  the  proceedings  were  set  aside. 
Oppenhein  qui  tani  v.  Harrison.  1 
Burr.  20. 

^i  A  plaintiff  may  sue  in  his  own 
name,  without  an  attorney,  and  sub- 
fteribe  the  process  with  his  own 
imme  as  attorney  for  the  plaintilf, 
in  any  action,  which  is  no  irregu- 
Wity.  La  Grue  qui  tatn  v.  Penny. 
3JX  Black.  600. 


43  A  plaintiff  may  soe  ont  erecution 
by  a  different  attorney,  from  the  at- 
torney in  the  cause,  without  an  or* 
der  of  court  for  changing  the  attor- 
ney. Tipping  V.  Johnson.  2  Bos^ 
cy  Putt.  357. 

4I>  So  the  defendant  in  the  original 
action   may  bring  a  writ  of  error 
by  a  different  attorney  withont  suck* 
an  order.      Batchelor  v.  EUis.    7 
TermBep.SSJ. 

45  If  two  defendants  in  trespass  snf- 
fer  judgment  by  default,  and  the 
plaintiff  excite  writs  of  inquiry  a* 
gainst  them  separately,  and  take  se- 
veral damages  against  them  it  is  ir- 
regular. jQUchUt  V.  Milbank  S[  at. 
6  Term  Rep.  199. 

46  And  if  the  plaintiff  enter  up  final 
judgment  with  those  several  dama- 
ges against  the  defendants,  it  is  er- 
roneous.   6  Term  Rep.  199. 

47  But  the  conrt  will  permit  the 
plaintiff  to  set  a^ide  his  own  pro-* 
ceediugs  before  final  judgment  on 
payment  of  costs.    6  TermRep.  199. 

48  If  a  plaintiff  after  entering  up 
judgment  for  himself  Upon  two 
founts,  discover  an  error  m  one  of 
them,  he  may  waive  his  judgment 
on  that  count,  and  enter  it  for  the 
defendant.  Spicer  v.  Teasdale.  Z 
Bos.  Sf  Pull  49.      . 

49  Judgment  by  default  having  been 
suffered  in  an  action  on  a  bond,  the 
plaintiff  entered  up  judgment  for  the 
penalty,  together  with  9K  10s.  for 
damag^es  and  costs.  A  writ  of  en- 
quiry having  been  executed,  dam« 
ages  were  assessed  at  lti5l.  18s.  4d. 
and  costs  40s  ;  and  the  plaintiff  en* 
tered  up  another  judgment  for  those 
damages,  together  with  8ll.  6s.  8d. 
for  eo8(s  :  but  afterwards  entered  a 
remittitur  on  the  roll  for  the  costs  ; 
held,  that  the  second  judgment  was 
erroneous.  Hankin  v.  BroonUiead'. 
8  Bos.  Sc  PuU.  607. 

50  It  is  irregular  to  rule  the  plaintiff 
in  error  to  assign  errors  before  the 
expiration  of  the  rule  to  appear  ta 
the  scire  facias.  James  v.  Staples^ 
in  error.    6  Term  Rep.  867. 

01  If  the  defeiMiant  in  error  from  C 
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JB.  to  B.  £•  gire  an  eight  day  rule 
to  ecrtifv  the  record,  the  recordmay 
be  eertifaed  in  less  time,  thoa^h  the 
Tule  eipirc  in  vacation ;  and  a  scif 
fa.  quare  executionem  nun  having 
been  insiied  immediately  upon  the 
record  being  certified  retiurnabte  the 
first  day  of  the  following  term,  the 

*  defendant  may  serve  the  plaintiff  ii| 
error  on  tliat  day  with  a  rule  to  ap- 
pear to  the  scufa.^  and  a  rule  to  as- 
sign  errors.  8amhidge  v.  Houdey. 
2  Term  Rep.  17. 

92  It  is  irregular  to  hold  a  defendant 
to  bail  in  assumpsit,  and  then  to  de- 
clare in  trover.  Tetherington  r. 
OMing.    7  T^mBep.  80. 

03  An  omission  in  the  ac  etiam  part 
of  the  writ  of  the  sum  for  which  the 
defendant  is  arrested  on  bailable 
process  is  irregular,  and  he  cannot 
be  holden  to  special  bail  thereon. 
Davison  v.  Fr^st.    2  Easty  307. 

M  If  a  defendant  be  served  with  pro- 
cess by  a  wrong  christian  name,  and 
afterwards  the  plaintiff  enter  an  ap- 
pearance for  him  and  serve  him 
with  notice  of  declaration  by  hi^ 
right  name,  and  proceed  to  judg- 
ment and  execution,  the  court  will 
not  set  aside  the  proeeiedkig  for  ir- 
regularity merely  on  the  ground 
that  the  defendant  never  appeared, 
becau«e  he  ought  to  have  plea- 
ded such  misnomer  in  abatement 
But  he  was  afterwards  let  in  to  de- 
fend on  payment  of  costs,  and 
swearing  to  a  mistake  of  the  prac- 
tice and  to  merits.  Oakdy  q,  U  v. 
QUes.    8  Eaatj  167. 

53  If  plaintiff  take  an  assignment  of 
the  bail  bond  while  the  cause  is 
pending,  his  proceeding  upon  it  af- 
ter the  cause  is  out  of  court  i^  not 
an  irregularitv.  Pigolt  v.  Truste. 
:i    Bos.  <^  Ptdl.  221. 

00  If  the  plaintiff  sue  the  defendant 
by  a  wrong  christian  name,  and  the 
defendant  appear  by  his  rii^ht  name 
the  plaintiff  may  declare  against 
liim  by  such  ri^ht  name.  Doo  v. 
Uuiefier.    3  Term  Rep.  fill. 

rj7  S?cus^  if  the  plaintiff  file  common 
bail  for  him  according  to  the  stat- 


ate  by  his  right  iiame>  3  2erm  Ap. 
611. 

08  Defendant  being  arrested  by  the 
nameof  F.  If.^'put  in  bail  by  the 
name  of  S.  H. ;  plaintiff  theu  de- 
clared thus ;  ^^  8.  H.J  arrested  by 
the  name  of  F.  Zf.,  was  attached  to 
answer,  &e."  defendant  without 
craving  oyer,  pleaded  in  abatement 
of  the  writ  that  his  name  was  8.  Il.f 
plainHff  having  treated  this  pica  as 
a  nulity,  and  signed  judgment  ac- 
cordingly, the  court  refused  to  set 
it  aside.  Murray  v.  llubbari,  i 
Bos.  4*  Pull.  0  Id. 

09  Arreiit  by  the  name  of  Weston  i 
declaration  de  bene  esse  against  ^  ffa- 
0OA,  sue  by  the  name  of  Wesioa  ;* 
held  regular  by  C.  P.  Stpnuiers  v. 
Wason.    1  Bos.  S^  Pu^-.  105. 

60  If  the  latitat  he  sued  out  against 
the  defendant  by  one  clirislian  name 
and  the  alias  by  another,  and  the 
plaintiff  afterwards  proceed,  the 
court  will  set  aside  the  proceedings 
for  the  irregularity.  Corbet  v.  Bates. 
3  7}:rm  Rep.  660. 

61  So  if  the  defendant's  name  be  pro- 
perly inserted  in  the  copy  of  the 
process  served,  but  a  quite  different 
name  in  the  notice  at  the  foot  there- 
of. Jo?ics  V.  *Armytage.  2  Boss.  Sf 
Pull.  88. 

62  The  defendant  must  take  adfan- 
tage  of  an  irregularitj  in  the  writ 
betbre  appearance.  Fox  Sf  ol  f- 
Money,    i  Bos.  ^  PaU.  250. 

63  Taking  out  a  summons  before  a 
judge,  to  stay  proceedings  on  the 
bail  bond  is  a  waiver  of  an  irregu- 
larity in  the  notice  of  the  declara- 
tion.    1  Bos.  ^  Pall.  ZU. 

6*  Where  judgment  has  gone  by  de- 
fault on  a  promissory  nc»te»  no  ir- 
regularity previous  to  the  judgn'^"^ 
can  be  shewn  as  caiwe  aga*"^^  ^' 
ferrinsr  the  note  to  the  prolhonofs' 
ry.     Ptll  V.  Brown.  1  Bos.  S[  P^^- 

60  If  an  action  be  brought  on  a  J««fi' 
ment,  which  is  irregular,  Ihc  wboitf 
proeeediiigs  may  be  set  aside  inon<* 
rule.  Barlow  v,  Kir-  *  '^^ 
Rep.  63S. 


II  tlii  plaintiff  mast  give  notice  of  dee  aftet  joinder  in  demiirrer,  ilrheii 

.  ]u9  having  abandoned  a  fbtmer  com-  the  amended  of  new  plea  does  not 

mUHiur^  whteh  is  erroneous,  before  go  to  thd  merits.    2  aMoss.  81. 

he  enters  a  seeond,  reelifying  the  75  Want  of  an  indorser  on  an  origi- 

mistake.       Topping  t.  Aifan.      i  nlil  writ  mast  be  pleaded  in  abate' 

Ibm  Rep.  227,  ment  at  the  retttrn  term.    2  Mass. 

67  A  diseonlinuanee  \i  elired  by  the  102. 

appearance  of  the  party  by  statate  ^6  Ufkin  a  certioratiy  the  eoatt  in- 

3t  B.  89  c-  SO,  in  penal  as  well  as  speet  the  reeord,  and  if  they  find 

eifil  aetidds.    Humble  y.  Bland,  in  errors,  will  quash  the  proceedings, 

eiTor.    6  Term  JSe^,  2BB.  without  an  assignmeiit  of  erroirs, 

9S  derring  a  rule  to  discontinue  dcfes  which  is  necessary  upon  a  writ  of 

nst  of  itself  discontinue  ati  action  ;  error.    ChmmanwetiUh  t.  ShdddH  at  * 

there  must  be  an  appointment  to  titx  id.    2  Mds^.  188. 

theeosts.     WhUmore  y.  fVUtiams.  77  Where  an   appellant  had  failed 

6  tirm  Mep.  765.  from  aedd^nt  to  enter  his  appeal 

^9  Though  judgment  ha«  been  irregu-  at  the  last  term,  the  court  permit- 

isrly  signed  without  filing  common  ^d  him  to  enter  it  now  as  of  that 

bail  for  the  defendatnt  aeeoi'ding  to  Henri,  the  appellee  consenting,  and 

the  statute,  until  after  the  succeed*  the  bail  not  being  prejudiced,  nor 

ingterm  after  the  writ  vi^as  return*  subsequent     attachments     effected 

able,  aud  after  the  judgment  itself  thereby.     Toi'k  v.  Myes.    4  Mass^ 

has  been  ^tered  up,  yet  the  defen-  645. 

dant  having  given  a  cognovit  is  es-  78  Where  &  bank  has  issued  its  notes 

topped  fhim  ohjecting  to  the  irreeu-  by  a  wrong  corporate  name,  and  is 

larity,  if  before  the  time  of  makibe  sued  on  its  notes  by  such  name,  the> 

the  objection  the  plaintiff  has  filed  common  pleas  ought  to  permit  th» 

eonroon  bail  nunc  pro  tunc.    Daiiis  plaintiff  to  amend  after  demurrer 

^  V.  Hu^Ijbs.    7  Term  Rep,  206.  without  costs ;  and  if  they  refuse 

^^  If  a  rule  tor  set  aside  proeeedingif  it,  this  court  will  grant  the  amend- 

tw  irre^larlty  with  costs  be  dis-  lAent  on  tlie  appeal.      ^ttUard  Vm, 

charged,  it  must  be  understood  that  ^TafUueket  Bank.    0  Jmss,  09. 

the  role  is  discharged  with  costs.  79  Where  it  appears,  thai  neither  the 

Sfg,  Oen.  (K.  B.)  j|f.  87  G.  3.    7  defendant,  nor  any  property  of  his^ 

^  Term  Rep.  S2.  is  witbhf  the  jurisdiction  of  th# 

'^t  All  double  pleas  moj^t  be  filed,  and  eommonwealth,  the  eodrt  will  sta^ 

not  merely  aelivered  toi  the  plain-  all  further  proceedings.    Lawrence 

UfTs  attormey ;   thongh  two  pleas  y.  Smith  etaL    5  Maise.  863. 

he  pleaded,  whieh  separately  need  BO  In  a  popular  ttetion  to  recover  a 

•nly  have  tieen  delivered.    Hani*  forfeiture  for  takitfe  excessive  usa-> 

^  am V.  Franca.    2 Bast^  225.  ry,  the  plaintiff hadleave  to  amend 

'  ^  The  rule  thait  fioal  judgment  can*  his  declaration  on  payment  of  costs  ; 

not  be  signed  till  four  days  after  it  appearitfg  thai  ne  was  barred  bj 

Hie  return  of  the  habeas  corpora  ju'  the  statute  of  limitations  from  eom- 

fidarwH  does  not  ettend  to  the  ease  meUciiig  another  action  for  the  aamtt 

tvhere  the  tetta  doses  before  the  eause.    Davis  qid  tarn  vc  Saunders. 

fbar  days  are  expired.    Thomas'  y.  7  Mass.  02. 

f^ard.  .^  Bos.  dp  PuU.  893.  ^1  Where  the  plMutiff  took  an  inqnest 

7s  Order  to  amend  writs  of  scire  fa*  by  default,  after  a  regular  notice  of 

cia^on  a  judgment,  and  a  deelara*  an  intended  application  to  move,  at 

tion  thereon,  conformably  to  (he  the  next  term,  for  a  commission,  it 

JQfl<!rineat  roll.     Btasa^il  v.  Jeco.  wh»  set  aside.    Is  Conte  v.  Pendle^ 

9  Easi^  3t6.  ton.    1  Johns.  Cases^  135. 

74  The  eoiM  will  not  gtant  a  nfplea-  92  A  motion  to  set  aside  pnrdceediogt 


SrO  PRACTICE  X. 

for  irregularity,  mnsV^e  made  at  conditioned  to  cooTej  lasd,  tw^  tl* 

the  next  term,  after  the  irreeulari«  defendant  pleaded  performance, and 

ty  happens.     M^Evers  v.  Jmarkler.  the  plaintitf  replied  generally,  that 

1  Jo/ins.  Cases^  248.  the  defendant  did  not  perform ;  and 

#8  After  the  order  of  the  court  in  a  the  jur^  found  a  Terditt  for  the 

cause,  a  further  order  of  a  judge  at  plaintift  for  six  eents  damages  and 

bis  chambers  on  the  same  matter,  six  cents  costs,  and  the  plaintiflTett* 

is  irregular.    Stansby  v.  DurelL    1  tered  up  jud^ent  and  issued  exe- 

Johns.  CaseSf  396.  cution  for  the  penally  in  the  bond, 

When  the  proceedings  in  a  cause  ar»  the  court  set  aside  the  execution 

stayed  on  payment  of  costs,  it  is  the  with  costs.    The  plaintiff  ou^ht  (o 

duty  of  the  drfendant  to  seek  th&  have  assigned  breaches  and  had  his 

plaintiff,  and  tender  the  costs.  Ibid,  damages  assessed  by  iheiury.  CSbv- 
•i  Where  the  tenant  on  a  writ  of      erly  v.  J^Hchols   tund  ^rown.    4 

light,  Touches,  and  a  writ  of  sum*  Johns,  Rep*  189, 

mons  is  issued,  which  is  irregular  S(k  In  suits  on  bonds  Cor  the  perform* 

in  its  service,  or  defective  in  the  re-  anee  of  covenants,,  k  is  compulsory 

turn,  an  alias  smnmans  will  be  grant-  o«  the  plaintiff  to  assign  breaches, 

ed  the  vouchee^    ScMeld  and  fflfe  ami  have  his  damages  assessed; 

▼•  Loder,    2  Jshns,  Uases^  70.  and  if  no  damages  are  assessed  o» 

•'5  Where  a  judge's  order  was  oblain*  the  breaches  assigned,  it  will  be  er* 

cd  to  enlarge  the  time  for  pleading,  ror.     Van  BenthuySfH  v.  Ik  JVUt 

until  the  second  day  of  the  term ;  atid  others,    4  Johns,  Bnt,  2lS. 

it  was  held  that  the  defendant  had  90  Where  an  ac  etiam  clause  ioos' 

until  the  third  day  to  plead,  and  a  sumpsit  was  inserted  in  a  capiM, 

defanit  entered  on  the  seeond  day  and    the  plaintiff,  afterwards  de« 

was  irregular.     Thomas  v.  Douglas,  dared  in  account,  the  proceedini;! 

S  Johns.  Cases,  22%,  were    set    aside    for    irr^ularitj. 

After  a  rule  to  change  the  i>enn€,  the  Uogersv,  Ro^rs,  4f  Johns,  &p.485. 

plaintiff  entered  a  default  for  want  Where  the  defendant  is  held  to  bai^ 

of  a  plea,  without  altering  the  de-  by  an  ac  etiam  clause  in  a  eafkSf 

elaration  filed^.  oir  filing  a  new  de-  the  plaintiff  is  bound  to  pursue  the 

cTaration,  and  it  was  held  irregular.  nature  of  the  action  so  stated  in  the 

Ibid,  writ,  or  HSt  ^xaneretur  may  be  or* 

•6  Where  one  of  two  defendants  iis  dered  to  be  entered  in  the  bail-pi^e. 

taken  on  a  cap,  ad.  respondend,  and  Ibid, 

judgment  is  entered  and  executiou  91  A  writ  made  returnable  ^  before 
issued  against  both,  the  execution  as,''  &e.  is  voidable  only,  and  nay 
will  not  be  set  aside  for  irr^nlari*  be  amended.  MarreU  v.  Waggo^' 
ty,  if  it  appear  that  only  Hie  de-  er.  5  Johns,  Rep-.  238. 
fendant  onginally  arrested  is  taken  92  An  attorney  of  this  court  appear- 
on  the  ea,  so.  Ballou,  Jlssisnee,  ^c.  ed  for  a  defendant  against  wnooi  a 
T.  jr.  S^  J}.  Hutbert.  1  J^ns,  Rep^  .  writ  had  been  issued,  but  was  not 
62.  served;  aud  without  authority  from 
#7  A  warrant  of  attorney  given  in  va-^  the  defendant,  coufessed  a  judgment 
cation,  to  enter  up  judgment,  on  a  which  W'as  entered  np  in  vacation; 
hond  payable  immediately,  in  term,  it  was  held  that  the  judgment  was 
or  vacAtion,  will  include  the  vaca-  regular.  Denton  v,jyoyes,  U/oftni. 
tion  in  whieh  the  bond  was  given,  Rep,  299. 

and  a  judgment  entered  up  in  the  An  appearance  by  an  attorney  of  the 

aame  vacation,  as  of  the  preceding  court,  without  a  warrant,  is  good  as 

term,  was  held  to  be  regular.   B^lng  to  the  court ;  and  the  defendant  has 

T.  Shaw,    8  Johns,  Rep.  1^2.  his  action  against  the  attorney.  A 
IB  Ii^  aa  aetioQ  of  debt  oa  a  bond,^  MUry  if  there  be  (ny  fraud  or  eoH»* 
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mn  between  tbe  plaintiff's  attorney 
and  (he  atto^ev  for  the  defendant 
Ibid. 

Or  if  the  attorney  for  the  defendant 
M  not  rejiponsibley  or  perfeetly  eom- 
pftent  to  answer  to  his  assumed  eli» 
ent,  the  eourt  will  relieve  against 
t^e  judgment     Ibid. 

And  the  court,  in  order  to  protect  the 
plaintiff  from  suffering  by  the  act 
of  the  attorney,  and  at  the  same 
time  to  save  the  defendant  from  in- 
jary,  will  let  the  judgment  stand, 
but  stay  ail  proceedings,  and  let  in 
the  delendani  to  plead,  if  he  has  a- 
ny  defence.    Ibid. 

S3  Alter  the  lapse  of  20  years,  no  ju- 
dicial proeeedinp;  can  be  set  aside 
for  iftegularity.  Thompson  t.  Sktn-^ 
tier.    7  Johns.  Rep.  556. 

H  It  is  irr^ular  to  issue  a  second  ex- 
cention,  until  the  first  is  returned. 
Though  where  an  execution  has  is- 
fved  unadvisedly,  it  may  be  with- 
drawn, before  any  thine  is  done  up- 
on it;  yet  where  a  sale  has  been 
nade  under  an  execution,  and  the 
sheriff  died  without  executing  a 
deed,  it  was  held  irregular  to  with- 
draw and  suppress  the  execution, 
and  issue  a  second  to  the  new  sher- 
iff, for  the  purpose  of  selling  the 
property  a  second  time.  Whether 
the  sale  on  the  first  exeeution  was 
bona  fdey  or  fhiudulent,  the  court 
will  not  decide,  on  motion.  Cairns 
T.  8mi0i.    8  JchnstSep.  887. 

XL  Judgment  of  Non  Pros.,  and  of 
Nolle  Prosequi  by  Plaintiff. 

i   By  judgment  of  non  pros^  the  plain* 

tiff  is  oat  of  eourt  as  to  all  the  de^ 

fendants.     PkUpoi  v.  Miller.     l< 

Ihuff.  169,  ft. 
Therefore  if  several  defendants  serer 

in  pleading,  one  eannot  sign  judg^ 

ment  of  non  pros  as  to  himself,  and 

take  out  execution.    Ibid, 
If  judgment  is  signed  in  such  ease,  the 

court  will  set  aside  on  motion  in  the 

same  term.    Ibid. 
But  such  a  motion  in  a  snbseqnent 

term  is  too  late,  and  the  redress  must 

be  by  writ  of  error. 


If,  on  sneh  a  jadgment,  the  aetion  bji* 
ing  trespass  vi  et  nrmss,  the  ca.  sflu 
sued  out  is  in  trespass  on  the  ease^ 
the  court  will  set  aside  the  exeeo* 
tion,  even  in  a  subsequent  term,  (the 
plaintiff  undertaking  not  to  bring  an 
aetion,)  beeanse  there  is  no  other 
remedy.    Ihid. 

2  Where  the  defendant  finds  bail 
without  arrest,  the  plaintiff  may  be 
nonprossed.  Cook  ▼.  FarsUr.  H 
Salk.  405. 

8  In  trespass  against  sereral,  non 
pros  ougnt  to  be  joint,  not  distinct, 
against  each.  IVyce  ▼.  FouUces. 
4  Burr.  2418. 

4  After  tion  pros  the  defendant  shall 
find  bail  to  the  second  action.  Tur^ 
ion  V.  Hayes.    1  8tr.  430. 

0  Mn  pros  may  be  entered  as  to  one 
defendant  after  interlocutory  jude* 
ment,  net  after  final.  Lover  ▼•  S3»* 
kdd.    2  Salk.  400. 

4  Where  two  defendants^in  assumpsib 
sever  in  pleading,  and  one  pleads 
a  speeial  plea,  which  is  found  for 
him,  the  plaintiff  may  enter  ;a  noUs 
prosequi  as  to  him,  md  iproeeed 
to  final  jndgment  and  eaeeutien  ft- 
gainst  the  other.  In  a  Joint  4ietion, 
the  plaintiff  eannot  be  nan  prosseA 
by  one  or  some  of  the  defendanta. 
Poire//  V.  White,    i  Doug.  109. 

7  In  ejectment  against  two  defend- 
ants, afterwards  at  the  nist  prius 
the  plaintiff  entered  a  retraxit  a- 
gainst  one  ef  them,  and  the  cause 
wtM  tried  against  the  other;  ad- 
judged that  before  the  record  is  set 
down  by  ntsi  prius^  either  before  or 
after  issue  joined,  the  plaintiff  may 
enter  a  tion  vros  agsiinst  one  defen- 
dant where  they  sever  in  their  pleat$ 
but  where  they  ^o  not  sever,  the 
plaintiff  eannot  enter  a  non  pros  ae 
to  one  of  them ;  that  there  eanno( 
be  a  nonpros  at  the?tnal  at  the  as- 
sizes.   Cree  v.  Edl    S  SaOc.  346. 

5  After  a  verdict  with  entire  dam- 
ages against  two  defendants,  the 
plaintiff  cannot  enter  up  judgment 
aeiainst  one  of  them  only,  unless  he 
first  either  enters  a  noUe  prosequi 
as  to  the  other,  or  stiggest  upon  the 
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re0^r4  t  sniBeitnt  rejuon  for  omit*  ot)ier,  the  latter  may  sin  jadoBent 

ting  liim ;  his  death  is  a  saffieient  of  noiti  pros  immediately.    Roe  v. 

j^asoo ;  fiis  infaney,  (in  an  action  in  Cock.    ^  Term  Bep.  257. 

which  it  is  no  bar,)  thoagh  he  4*p*    i8  So  if  plaintiff*  terye  notice  of  de» 

peared  by  attorney,  is  not.   inanacf^  elaration,  or  take  oot  a  rvle  for 

tion  against  one  person  pnly,  a  noU^  time  to  declare  against  one  only, 

^o^gui  ^mounts  to  a  r<»traari<;  in  an  mthopt  proceeding  against  theo- 

aetioii  against  severfil,  not.    A  re-  ther.    Ibid. 

traxit  in  (respius  as  (o  one  of  sever-  .  H  Where  a  plainti^'does  not  declare^ 

al  defendants  discharges  all.     A-  v^'  after  having  obtained  time  for  that 

trfixit  cannot  be  entered  by  attor-  pprpose,  the  defendapt  may  si^ 

pey.     A  retraxit  after  judgment  judgment  of  nan  pros  without  gnh 

nhalli  unless  the  contrary  appei^r  ing  f^  rule  to  declare.     Towenr. 

pq  the  record,  be  presumeq  to  have  fowel  Sr  ux<    1  U,  Black.  87. 

heeq  entered  by  the  plaintiff  in  per-  li  And  wherever  it  can  appear  that 

son.      Coux   v.    tfiwttuT*      l.£»  the  action  is  not  a  joint  actios,  jadg;- 

Raym.  697.  raent  of  nm  pros  may  be  signed  fa^ 

jTajge  of  ni$i  priu^  ipay  receive  a  fion  i^l  qr  any  of  the  defendants  nasMd 

pros  9Li  \)\e  assises.    In  ejectment  in  the  writ.     Butler  v.  UpUm.  9 

pgaiqst  several)    if   sqme    confess  TVnn  Rep.  209,  n-        f 

lease,  ^.  and  others  do  Bet,  the  iO  Where  the  cause  of  demurrer  Is  a 

plaintiff  may  go  o^  as  to  thie  form-  declaration  waa  that  the  covets  were 

er,  and  be  nonsuit  as  to  the  latter.  iqiproperly  joined»  the  eoart  of  C. 

Where  several  defepdants  sever  in  P.  neld  that  the  plaintiff  could  Dst 

plea,  plaintiffs  may  enter  nAt  pros  epter  a  nolle  oroeequi  at  to  some,  asd 

against  one  any  time  before  record  leave  the  otbem  repiainiDg.    J^m 

seqt  down.     Gfeems  v.  Bc^    2  ^  t{^.  v.  fiowUr  4[^    ^S-  ^^ 

8alk.4t5^.  loa. 

9    The  statute  13  Car.  2,  stat*  2,  c.  2^  17  8q  after  demnrrer  to  a  dccltralin 

enabling  a  defendant  to  sign  judg-  of  two  connts  agaipst  two  defeat 

meot  of  nonpros  for  want  of  a  &-  dants,  because  one  of  them  was  oat 

claration  in  do^  time,  ei^tends  to  all  named  in  the  last  connt,  the  eoart 

cases.    7  Term  Bep.  26.  of  K.  B.  held  th«tt  the  plaintiff  mM 

40  The  plaint  iq  a  replevin  being  re-  not  enter  a  nof.  pros,  on  that  eoo&tf 

moved  by  tbe  defendant  into  the  and  proceed  on  the  oth^r.    Vrm* 

court  qf  (j.  F.  \iy  re.  fa.  lo.  which  is  mofia  v.  DofanL    4  Term  Ap*  ^^ 

filed  on  the  appearance  day  of  the  18  The  coprt  of  C.  P,  wi|l  not  allow 

return,  and  a  rqle  tp  declare  being  a  defendant  to  strike  out  the  ^try 

given,  he  may  aign  judgment  of  nan  of  a  judgment  of  nolle  proetfd  en* 

/n'os  for  want  of  declaring  without  tered  by  the  plaintiff,  as  to  one  of 

demanding  a  declaration.    James  y.  the  counts  of  his  declaration  alter 

Moodyi.    i  H.  Black.  881,  it  had  been  demurred  to.    Noriritt 

il  The  defepdant  is  boobd  to  search  it,  in  thpt  stage  of  the  proceediDS>i 

in  the  office,  whether  the  plaintilf       determipe  a  qoestion  of  costs  re* 

has  brought  in  the  issqe  roll  on  the  specting  sach  a  connt    MUlSceB  f» 

same  day  that  he  signs  judgment  of      Jrox  S^al.    l  Bos.  4"  f^^  ^^* 

non  proSy  even  though  he  may  have  19  Semme^  That  judgment  on  a  p^ 

f  earahed  on  another  dar  on  the  ex*  eral  demurrer  to  a  plea  in  ^^  ^^ 

piration  of  the  rule  to  bring  in  the  matter  of  which,  even  if  well  pl^' 

;.^  roll.     Mnus  r.  Baxter.    1  Term  ded,  would  be  no  defence  to  the  a^ 

Bep.  18,  tion,  is  to  be  considered  as  a  jodr 

12  If  plaintiff  declare  against  one  of       ment  by  defknlt    2  H.  Black.  1^* 

two  di  fendants  named  in  his  writ,  i^  On  a  rqle  for  a  trial,  or  wmPf^f 

ind  4fiw.  not  proceod  against  tha  the  nan  |iroc  most  be  mered  i^^  >^ 
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wm  prog  dbtained  by  defendant  a-  ^ 
gainst  a  common  informer,  thonf^ 
manifest  mistake  may  have  happen* 
ed.  Bennet  qui  torn,  Sfc.  v.  8mUh» 
i  Burr.  401. 
10  The  eoort  refused  to  set  aside  a 
nonsuit  Toluntarilj  suffered  by  the 
plaintiff,  and  to  eive  him  leave  to 
reply  (fe  novo.  He  had  replied, 
^  that  the  cause  of  action  arose 
iiirirhin  six  years;  which  fact  ha 
could  not  prove.  He  iManted  there- 
fore to  set  aside  the  nonsuit  and  re« 
ply  de  novo;  which  if  he  had  suc- 
ceeded in,  he  would  have  replied, 
^  that  the  writ  otlatitai  issued  %'ith- 
in  the  six  years."  But  the  court 
said  that  would  make  quite  a  new 
question;  which  the  plaintiff  had 
before  pretermitted,  and  had  put 
the  issue  quite  upon  another  fbotine 
and  upiAi  a  point  which  he  could 
not  establish.  Efuioliiiwm  r.  Brief* . 
e  Burr.  S693. 


c^rt;  it  cannot  be  signed  in  th^ 

prothoootary's  office*    i  IkUlas^  847. 
dl  A  Ron  pros  entered  in  a  mistaken 

presomption  that  a  role  had  been 

obtained  to  try,  or  non  pros^  taken 

uff  upon  terms.    2  Dallas^  206. 
fa  Mm  pros  for  not  a[|^earing  on  a 

j^rit  of  error.    4  DaUfis^  6. 

3UI.  Judgment  of  ^'^onsuitB 

i   In  trespass  against  four,  there  can 

be  but  one  nonsuit  for  want  of  de- 

elaring.    JUUngton  v.  Fotosor.    2 

SaUc.  4A5, 
t   Judgment  as  in  case  of  a  nonsuit 

may  be  moved  for  without  a  term's 

Bot'ce  after  acquiescence  for  a  year. 

Mmby  v.  Worlley.    2  Black.  1^8. 
8    In  replevin,  no  judgment  as  in  caie 

of  a  nonsuit  for  not  trying  the  cause* 

Bs^leton  V.  Smart.     1  Black.  B75. 
4    W  here  a  plaintiff  is  nonsuited,  the 

defendant    is     entitled    to     costs. 

Where  the  judgment  is  arrested,  11    A  f  laintiff  cannot  be  nonsuitetl 

each  > party    pays  his    own  costs.       without  his  consent  after  he  has  ap« 

Cameron  v.  Rnfnolds.   1  Cowp.  407.       P|^'^'^-      Watictm»  v.  Tourers.     2 
0    Where  the  plaintiff  is  nonsuited  on       !lVrm  JZep.  S70. 

tbe  i^fiuct  contius;ent    damages  on   12  If  one  of  two  defendants  suftr 

the  demurrer  shall  not  be  assessed.      judgment  by  default,  and  the  other 


Bnow  V.  Cotno,  1  8tr.  607, 
$  The  insolven^sy  of  the  defendant, 
bappeoiug  aAer  the  action  brought, 
is  good  cause  against  judgment,  as 
in  ease  of  a  non-suit  iaUhy  v. 
Wilkinson,  2  Doug.  671* 
7  Where,  in  a  joint  action,  there  is 
judgment  by  default  against  onede- 
lendantf  the  other  cannot  nonsuit 
the  plaintiff  at  tbe  (rial.  Powell  v. 
WhUe,    i  JDoii^.  ieo,n. 


go  to  trial,  the  plaintiff  cannot  be 
nonsuited  as  to  him,  but  such  de- 
fendant must  have  a  verdict  if  the 
plaintiff  fail  to  make  out  his  case. 
'  ilannatf  ▼.  Smiih.  8  Tinn  Rep.  062. 
13  Plaintiff  cannot  sign  judgment  for 
the  defendant's  refusing  to  pay  4d. 
for  the  warrant  of  attorney  when 
the  copy  of  the  d^laration  is  deliv- 
ered to  him.  Oneale  v.  Price*  4 
3>rm  Rep.  370. 


Hot  obtain  judgment,  as  in  case  of  a  14  If  a  record  be  ever  so  erroneous, 

nonsuit  in  such  ease,  if  the  plaintiff  the  plaintiff,  who  has  made  default 

aq^leet  to  go  to  trial.    Ihid.  by  suffering  a  nonsuitt  can  never 

H   In  trespass  against  several,  if  any  have  a  judgment  afterwards  in  his 

suffer   judgment    by   default,   the  favour,    4  Term  Rep.  486. 

plaintinneed^^ly  give  evidence  to  i^    It  seeoM  that  undertaking  by  a 

affect  the  re^t ;  an^  it  is  matter  for  role  of  court  to  give  material  evi- 


tbe  jury  whether  the  trespass  prov- 
ed be  the  same  as  that  confessed  ; 
but  the  plaintiff  cannot  be  nonsuit- 
ed. Harris  v.  ButtarUy.  2  Cowp. 
468. 
#     Court  will  not  set  aside  a  reg^lar 


idenee  in  the  county  of  A.  in  orde^ 
to  fix  the  venue  there,  does  not  ire- 
ply  a  consent  to  be^  nonsuited  if  the 
party  fail.    2  T^irm  Rep.  28 1 . 
16  If  the  plaintiff,  an  aUomey,  by  aU 
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tachmentof  prfi^ileeesue  a  defend- 
ant resident  in   Wales  for  words 
.spoken  there,  and  lay  the  venue  in 
,the  Welch  county ,  (in  order  that 
the  eaus6  may  be  tried  in  the  uest 
.£ugli8h  eounty,)  and  the  judge  at 
the  trial  certify  that  the  defendant 
was  reisideiit  iu  Wales,  &e.9  that 
faet  thus  certified  may  be  sugg;es(ed 
on  the  judgment-roll  in  order  lo  en- 
title the  defendant  to  ^nter  a  jadg- 
ment  of  nonsuit  under  statute  13  6. 
/3,  c.  51.    Evans  v.  Jones^     6  Term 
Kep.  600. 

17  An  action  of  covenant  for  not  le- 
vying a  fine  is  a  personal  action 
within  ^the  meaning  of  the  13  G.  8, 
e.  61,  s.  I,  which  empowers  the 
judge  to  certify  the  defendant's  re- 
sidence in  Wales,  if  the  verdict  be 
under  lOl.,  in  order  that  a  nonsuit 
may  be  entered'  Pf^vis  v.  Jones, 
J^ew  Rep.  267. 

^18  Although  notice  has  been  given  of 
a  motion  for  judgment  as  in  case  of 
a  nonpnit  for  not  proceeding  to  tri- 
al in  jdiie  time  after  issue  joined,  on 
which  the  plaintiflT  enters  into  a 
peremptory  undertaking  to  try,  yet 
inatice  muk  also  be  given  (under  1^ 
.(i.  2,  e,  17,)  of  the  Tike  motion  for 
^ot  proceeding  to  trial  in  pursuance 
.of  the  undertaking.     Gfooc^  v.  Pear^ 
\son.    1  H.  Black*  527. 

^9  An  affidavit  of  excuse,  however 
.slight,  for  not  proceeding  to  trial,  is 
sufficient  to  discharge  a  rule  for 
ijudgment  as  in  ease  of  a  nonsuit,  ia 
'a  qui  torn,  as  well  as  any  other  ae- 
ition.    Stone  v.  Farey.    1  East,  B5k. 

fO  The  eourt  of  C.  P.  laid  down  M  a 
rple,  that  a  peremptorv  undertaking 
to  try,  should  of  itself  be  ftuffieient 
to  induce  the  court  to  refuse  a  rule 
for  judgment  as  in  ease  of  a  nonsuit 
for  not  proceeding  to  trial,  on  a  fir«t 
default.  Mallei  v.  B^an.  2  H. 
Black.  ii9, 

$i  The  defendant  in  C.  P.  may  rule 
the  plaintiff  to  enter  the  issue,  and 
move  for  jndci;ment  as  in  ease  of  a 
noiiAuit  in  the  same  term.  Peelers 
V.  Tkrogmorton,    1  Bos.  ^  PaU. 


^2  Where  plaintiff  withdraws  his  rt^ 
cord  after  entering  it  for  trial,  Iht 
defendant  may  have  judgment,  as 
in  ease  of  a  nonsuit.  .  Burtcn  v. 
Harrison,    i  East^  846. 

23  After  judgment  for  the  defendant 
on  demurrer  to  certain  f^peeial  pleas, 
there  may  be  judgment  of  nonsuit,  a* 
gainst  the  plaintitffor  not  proceeding 
to  trial  uf  (M)  the  other  general  picas 
on  which  issues  were  joined.  Pax* 
ton  V.  Popham.     10  jBosf,  866. 

2-1  A  motion  for  a  judgment  as  ia 
case  of  nonsuit,  for  uot  proceeding 
to  trial,  \ull  not  be  granted  for  lbs 
first  default,  if  the  plaintiff  will 
stipulate  to  try  his  cause  at  the  next 
court,  or  be  nonsuited.  Wild  t. 
Gillet.     1  John^.  Cas,  30. 

A  motion  for  a  nonsuit  must  be  made 
at  the  next  term  after  the  defaalr, 
otherwise  the  plaintiff  need  not 
stipulate.    Jbid. 

26  Both  parties  in  replevin  arc  ae- 
tors,  and  judgment  as  in  case  of 
nonsuit,  for  not  proceeding  to  trial, 
is  never  granted.  Barrett  v.  For* 
rester.    i  Johns.  Cas. 247. 

26  The  demandant  in  a  writ  sf 
right  may  be  ealled,  on  the  first 
day  of  the  term,  and  his  defaolt  en- 
tered for  his  nonappearance ;  aod 
if  he  does  not  appear  on  the  gtutrto 
die  po0tj  and  excuse  his  default,  he 
will  Jie  nonsuited.  Swift  v.  jLtro^ 
stcn.    2  Johns.  Cas.  ti2. 

afr  A  defendant  is  not  entitled  to  jadg* 
ment  as  in  ease  of,  noi|sait,  fo^oot 
proceeding  to  trial,  in  f  he  c%  7 
Mw'Fork^  if  it  appear  that  tke 
cause  oonid  not  have  been  tried  ia 
its  order  on  the  calendar,  had  it 
been  noticed  for  >trial.  €wrrit  r. 
Moore,    i  Johns.  Sep.  492. 

28  An  agreement  to  put  off  the  tntf 
of  a  cause,  made  between  the  eouB- 
ael  of  the  parties,  mast  be  in  wnt- 
ing,  otherwise,  the  court  will  graw 
a  rule  for  judgment,  as  in  case  « 
nonsuitf  for  not  proceeding  to  tml. 
Griswold  V.  Lawrence,  l  •'«*«• 
Bep.  607. 

29  Where  a  new  trial  has  been  grant- 
ed  and  the  plaintiff  d^es  JMt  br^fS 
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•II  ih9  eaose^  pursuant  to  notiee^ 
judgnent  as  in  case  of  uonsuit  will 
be  g^aated  unless  the  plaintiff  stip- 
iMa  to  try  the  eanse  at  the  next 
eireuit,  or  be  nonsuited.  Jackson 
ex  deau  Ludlow  y.  Jdeyers.  %  Johns. 
Bep.  Mi. 

10  la  a  joint  action  of  trespass  against 
the  defendants)  one  of  them  suffered 
jodgment  to  pass  by  default,  and  it 
was  held  that  the  other  defendants 
eottld  not  obtain  a  judgment  as  in  a 
esse  of  nonsuit,  for  not  proeeedins 
to  trial;  as  the  plaintiff,  in  such 
ease,  eanoot  be  nonsuited.  Fates  v. 
Loamnget  aL    &  Jolins.  Rep.  2S9i 

XIDL  ^3  to  appearance  ;  and  ofjudg^ 
menifof  non-appearance. 

^  There  must  be  four  days  exclusive 
between  the  day  in  bank  and  the 
signing  of  judgment.  Clerk  x.  Row- 
land.     1  Salk.  399. 

2  Where  there  is  a  judgment  by  de- 
fault on  a  bill  of  exchange  or  prom* 
issory  note,  they  must  be  produced 
before  the  inquiry  jury.  1  Doug. 
810,  n. 

But  need  not  be  proved.    Ibid. 

3  No  objeotiou  can  be  taken  on  ac- 
eoont  of  (he  want  of  a  judicial  writ, 
either  aAer  a  verdict  or  a  jodgment 
by  default.  A  writ  of  inaiiiry  is  a 
jodieial  writ  lies  v.  PUt.  2  L, 
Baunu  tsor. 

^  m  Ending  can  discharge  a  man 
against  a  confession  by  ment  dedire. 
idium.    1  Salk.  23. 

i  Though  defendants  who  plead  to 
iuoe  are  acquitted,  yet  aamages 
may  be  assessed  against  defaulters. 
Jones  V.  Harris.    2  Str.  1 108. 

^  Suffering  juds!;ment  to  go  by  de- 
fault, is  an  admission  of  the  eon- 
tract  declared  on.  East-India  com* 
pamf  V.  Qlo^ier.  Eadem  v.  Lutman 
S^  another*    i  8tr,  (i  12. 

^  In  jodgment  by  default,  the  plain- 
tiff is  to  make  up  the  whole  record ; 
but  on  error  brought  for  a  slip  in 
aot  making  proper  entries  for  the 
fclSendanty  iudgment  shall  stay  till 


he  can   apply  io  amend  below.. 
French  v.  CornelyS.     1  Black.  453. 

8  The  general  rule  respecting  sign- 
ing judgments  for  non-appearance 
is,  that  where  by  the  writ  each  par-- 
ty  has  a  day  in  court,  and  the  de- 
fendant may  be  damnified  by  not 
appearing,  he  may  appear  and  de- 
mand the  plaintitf,  and  if  the  plain- 
tiff'does  not  appear,  the  defendant 
is  entitled  to  sign  judgment,  and  to 
have  his  costs;  and  this  even 
though  the  writ  be  not  returned,  as 
upon  a  eapiasj  exigent j  or  distringas. 
iJavies  v.  James.    1  Term  Sep.  378. 

9  Where  plaintiff  files  common  bail 
for  the  ciefendant  on  any  day  be- 
tween the  2d  and  6th  JVbvemfter, 
and  he  is  in  other  respects  entitled 
to  sign  judgment,  it  is  signed  as  on 
the  day  preceding  the  essoign  day 
of  Micnaelwas  term.  Wansey  v. 
J^oors.    5  Term  Rep.  tS. 

1(V  The  return  day  of  a  clAusumf regit 
and  the  quarto  die  post^  are  both 
reckoned  inclusively.  There  is  no 
difference  whether  the  return  dav  be 
on  a  Sunday  or  any  other  day ;  if 
it  is  on  a  Sunday  the  plaintiff*  must 
appear  on  Wednesday.  "Fano  v, 
GA:en.    i  E.  Black.  0. 

11  The  notice  to  appear  annexed  to 
common  process  must  contain  the 
name  of  the  defendant  on  whom  it" 
is  served.  Worgman  v.  Plank.  1 
H.  Black.  100. 

12  It  is  in  the  discretion  of  the  courts 
to  put  a  defendant  under  terms  who 
moves  to  have  the  issues  levied  un- 
der several  distringases  restored  to 
him  on  his  appearance,  aecording^ 
to  10  G.  8,  c.  50.  s.  4.  Caxalet  v. 
Dubois.    1  Bos.  ^  PuU.  St. 

13  Defendant,  before  the  action  com- 
menced, quitted  the  kingdom,  leav- 
ing another  in  possession  of  his 
house  and  goods ;  plaintiff  having 
ser\'ed  a  summons  to  appear  at  the 
bouse,  distrained  the  goods  to  com- 
pel an  appearance ;  and  held  res;u- 
lar.  Stames  ^  a/,  {Sheriff  of  .Mid- 
dlesex) r.  Johannot,  l  Bos.  c[  Pull. 
20a 
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1#  A  defendant  eannot  demand  a  bill 
of  pariieulars  till  after  appearanee. 
Kitchin  v.  Blanchard,  i  Bos.  Sf 
PulL  «78. 

id  If  a  defendant  aoeept  a  deelaratien , 
and  aet  as  if  an  appearanise  has 
been  entered  for  him,  the  eoart  will 
not  afterwards  permit  him  to  set  a* 
side  a  jadi^ment  for  want  of  an  ap- 
pearance bavins*  been  entered.  Wll- 
Uams  V.  8iTahan.    Mw  Rep.  809. 

16  Where  the  notice  of  a  role  to  plead 
with  a  copy  of  the  declaration,  was 
served  on  the  defendant  personally, 
on  the  12th  Mdyj  and  special  bail 
was  pot  in  the  28th  May^  but  no 
notice  thereof  or  of  the  retainer  of 
an  attorney^  was  given  to  the  plain- 
tiflPs  attorney  until  the  8th  Jime, 
and  the  default  was  entered  the  4tli 
Jbitf,  for  want  of  a  plea ;  it  was 
held)  that  the  default  was  regularly 
entered.  Ldspemird  v.  Btdcer.  e 
Johns.  Bep.  8  is. 

17  The  notice  of  appearance  being 
for  the  benefit  of  the  plaintiflPs  at- 
torney, may  be  waived  by  him.  lb. 

It  is  sufficient,  under  the  seventh  rule 
otdpril  term*  1796,  that  the  defen- 
dant, though  the  rule  for  pleading 
has  expired,  has  four  days  after  bail 
is  actuallv  filed*  before  his  default 
is  entered.    Ibid. 

18  In  all  cases  where  special  bail  is 
not  required,  an  appearance  m'ust 
be  entered,  or  common  bail  filed ;  a 
mere  notice  of  retainer  by  an  attor- 
ney is  not  a  sufficient  appearance 
on  which  to  enter  a  default  for  want 
of  a  plea.  Df.  fFandelaer  y^  Comer 
and  Die.    6  Johns.  Rep.  8  28. 

19  What  constitutes  a  regular  ap« 

?earaneeofa  party  to  a  suit      8 
Pallas^  83 1. 

SO  Whether  partners  eanr  appear,  or 
authorize  an  appearance  to  a  suit, 
for  each  other.    Ibid.  881,  2. 

• 

XIV.  Judgment  far  want  of  a  pUa. 

i  Judgment  by  eoolession  upon  a 
warriut  of  attorney  may  be  enter- 
ed itt  the  vacation  as  of  the  term 
praecdtJit,  though  the  deftndant  di- 


ed in  that  vaeatiom  Posf  t^rmiMKf 
roll  cannot  be  filed  without  leavd 
of  the  court.  Oadei  v.  fVoodwerd. 
1  8aUe.  87.    2  L.  Baym.  766. 

^  Judgment  cannot  be  signed  till  M 
hours  after  a  plea  is  demanded. 
Wooden  v.  BoynUnu    i  Black.  50. 

9  Irregular  to  sign  judgment  while 
a  sham  plea  is  standing.  Webb  v. 
HoU.    2  8tr.  1284. 

4  Suffering  judgment  by  defaolt  ad- 
miu  the  fact  and  the  law  to  be  a- 
gainst  you,  and  you  cannot  Afler  af- 
fidavits in^  denial  or  justification ; 
but  you  may  to  eitenuatc  and  miti- 
gate. BlaekweU  v.  Green.  £#» 
82. 

6  A  judgment  by  fii^7  dieit  h  where 
one  is  in  court  and  rennired  to  make 
answer  to  what  it  objected  agaimt 
him,  but  he  in  silent  and  says  noth^ 
ing  in  his  defence.  There  is  like- 
wise a  judgement  for  depsrting  ifl 
despite  of  the  eonK;  and  that  is, 
where  the  party  Appears,  and,  be^ 
ing  to  attend  that  day,  goes  oot  of 
the  court  without  leave  of  the  cooil 
Morriee  v.  Oreen.    8  SaUc.  2t8. 

A  judgment  by  default  is  where  the 
party  hath  a  day  certain,  and  ii  df 
mandable,  and  being  demanded 
doth  not  appear ;  whereupou  jodfi*- 
ment  is  given  against  him  by  de« 

fkult.    im. 

^  B.  has  judgment  of  non  pros  agaiifft 
nA.  and  brings  debt  on  that  jn^eo^ 
and  signs  judgment  by  default  $  their 
brings  a  seeood  action  of  debt  oo 
such  second  judgment,  and  thefei» 
also  signs  judgment  by  defialt. 
The  court  stayed  execution  on  the 
third  judgment  on  .^.'s  brin^^ns;  in- 
to court  the  debt  and  eo^s  reeover- 
ed  by  the  second  judgment.  Si^f' 
eon  and  Stone.    2  Black.  789. 

y  On  all  process  relumable  in  C.  P- 
the  last  return  of  any  term,  if  p'*'"' 
tiff  declares  in  Lmdnn  or  MvU^' 
sex,  anil  defendant  lives  within  SO 
miles  of  London,  defendant  KhftU 
plead  within  four  days  after  decls- 
ration  filed  or  delivered  wilh  notiee 
to  plead,  without  any  impsrisnee; 
provided  declaration  is  filed,  &e.  ov 
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tii#  retdrii  day  or  the  day  after,  or 
if  the  return  day  is  a  Saturday^  on 
the  Monday  fol lowing.  In  the 
eMiofry  eight  days  are  eiven  to 
plead  in  like  manner.  &g,  Qen. 
2  H.  Black.  952. 
A  Judgment  may  be  signed  for  waiit 
oT  a  plea  at  any  time  after  ti^enty- 
fonr  hours  from  the  time  of -the  plea 
demanded.  Dyche  v.  Stirgoyne.  !• 
Tmn  Hep.  491<. 

9  But  plaintiff  canndt  sign  judgment 
for  want  of  a  plea  till  the  expira- 
tion of  twent j-four  hours  after  d^ 
Aand  of  a  plea,  whether  the  time 
for  pleading  be  or  be  not  expired 
when  sueh  demand  is  made.  Bawlea 
Y.  Bdtvards.    4  Term  Rep.  118. 

10  If  the  defendant  however  soffer 
plaintiif  to  file  eommoil  bail  for  him 
under  the  statute,  the  latter  may, 
upon  the  expiration  of  the  rule  to 
plead,  sign  judgment  for  want  of  a 
plea,  without  any  demand  of  a  plea. 
Faik  V.  Rendfe.  8  Term  Rep,  465  $ 
AVrffr  ▼.  Lambert,    2  Bo$.  Sf  Pull 

318. 

11  MUer^  where  the  defendant  enters 
an  appearance,  though  he  does  not 
take  the  deelaration  out  of  the  of- 
fice,     ffhite  V.   Dent,      l  Bos.  ^ 

,  Pull.  Hi- 

i2  So  ito  dentand  of  a  [ilea  is  necH* 
sary,  after  a  j»id2:e'8  order  ftir  time 
to  plead,    tearson  v.  Reynolds,    4 

.    iSflsf,  on. 

18  If  a  declaration  be  indorsed  ^  to 
plead  in  ■  ■  »V  it  m!ist  be  ohder- 
stood  to  mean  ^vithin  the  number  of 
days  allowed  by  the  rules  of  the 
coiirf.  H'fferman  v.  LavgeUd.  2 
Bf)8.  ^  Pull.  368. 

14  If  deft*nd'.tnt,  being  under  an  order 
to  plead  issuably,  plead  several 
plea^.  one  of  Hhieh  is  nut  issuable, 

'  the  plaintiff  may  sign  judgment  as 
ibr  want  of  a  plea,  though  the  oth- 
ers be  issuable  pleas;  for  the  plea 
whieh  was  pleaded  in  disobedience 
to  the  order  vitiated  all  the  others. 
fFaterfall  v.  Gtlode.  3  Term  Rep. 
S09. 

^5  Where  a  defendant,  under  an  or- 
der to  plead  issuably,  puts  in  a  sham 
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demurrer  to  some  of  the  counts  in 
the  deolaration,  and  pleads  issuably 
as  to  the  rest,  the  plaiiftiff  may  con« 
slder  the  whole  as  a  nullity^  and  sigu 
judgment  as  fOr  want  of  a  plea., 
Cuming  v.  Sharland.     1  East^  4i  i. 

16  Wher^  a  defendant,  when  umlct 
an  order  to  plead  issuably^  put  in  a 
plea,  thongh  informal,  whiefi  went 

,  to  the  substance  of  the  action,  the 
court  held  that  the  plaintiff  could 
not  signjudgment,  as  for  want  of  a 
plea.  Thdluson  ▼.  Smith.  5  Term 
Rep.  102. 

i*T  Not  guilty  pleaded  to  an  action  of 
debt  on  a  penal  statute  is  not  such 
a  nullity  as  warrants  judgment  to 
be  signed  for  want  of  a  plea.  Cbp- 
pin  qui  tarn  r.  Carter.  1  2Wm  Re'^ 
portSj  462. 

18  If  a  declaration  in  debt  dethand 
2,000l.  and  contain  several  eounts^ 
each  of  which  states  a  debt  of  2241. 
7s.  4  l-2d,  and  the  defendant  ple^id 
there*to,  that  he  do^s  not  owe  the 
said  sum  of  22f].  7s.  4  l-2d,  the 
plaintiff  may  sign  judgment  for 
want  of  a  plea.  Ma6donnell  lr.  MaC'* 
donnell.    3  Bos.  <^  PuU.  i74. 

19  The  plea  of  solvit  ad  diem  shonM 
be  delivered,  and  ought  not  to  be 
entered  in  the  general  issue  book. 
Lockhart  r.  Mackreth.  a  Term 
Rep,  66 1. 

20  But  if  the  defendant,  who  is  enti-* 
tied  to  dn  impailanee,  do  enter  such 
a  plea  in  the  general  issue  book  be- 
fore the  plaintiff  is  entitled  to  a 
plea,  it  operates  as  a  waiver  of  the 
imparlance,  and  enables  the  plain- 
tift  to  sign  judgment  as  for  watit  of 
a  plea.  ^  5  Term  Rep.  661, 

21  A  plaintiff  having  tendered  an  is- 
sue to  a  plea,  and  demanded  a  re- 
joinder, whlfre  the  defendant  was 
under  terms  to  rejoin  gratis^  and 
signed  judgment  for  want  of  a  re- 
joinder; the  court  held  the  judg- 
ment regnlar ;  but  set  it  aside  with- 
out costs,  because  the  plaintiff  miglit 
have  added  the  similiter  himself* 
Wi/e  V.  Filler.    3  Bofi.  Sc  Pull.  4ri3. 

22  it  defendant  do  not  rejoin,  the 
plaintiff  may  strike  out  the  previa 
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•ti«  nleadingS)  and  enter  judf^ent  29  In  ejeetuenty  lignhig  iht  eoiri^ 

as.  for  want  of  a  plea.    PeirieY.  rules,  delivering  anew  declaratiooi 

Pitzroy.    6  Term  Uep,  152.  patting  in  eommon  bail,  and  filing 

S3  if  a  plea  be  filed  before  the  bail  a  plea,  are  all  simultaneous  aets ; 

are  perfected,  it  is  a  nullity,  and  and  if  the  tenant  negleets  to  file  ths 

does  not  beeoine  a  good  plea  by  per-  plea,  instantet,  a  de&uU  may  be  eo' 

fecting  the  bail  afterwards.     Verm  tered  against  the    casual  ejectoPi 

▼.  Calvert.    4»  Term  Rep*  578.  Jackson  ex  demise  ^ackenaoss  ?. 

S4<  The  irregularity  of  giving  a  rule  Woodward.    2  Johns,  Cases^  110. 

to  plead  before  the  delivery  of  Che  SO  Where  a  plea  is  put  in,  which  the 

dedaratiou,  is  Vaived  by  putting  in  plaintiff  considers  as  frivolous  or  a 

any  plea,  though  a  nullity ;  but  such  nullity,  he  may  either  enter  a  de^ 

inoperatiye  plea  having  been  put  fault,  for  want  of  a  plea,  or  demur, 

in  without  authority,  by  a  new  at-  but  must  not  apply  to  the   court 

tomey  for  the*  defendant^  without  for  judgment  by  default    Falls  v. 

any  order  to  change  the  attorney,  Stickney,    8  Johns.  Rep.  6\\. 

the  judgment  which  had  been  sign-  31  Where  a  plea  was  delivered  (otfae 

ed  as  for  want  of  a  pfea  was  set  a-  plaintiirs  attorney,  who  searched 

side.   Perry  v.  Fisher^  6  East^  540.  the  elerkV  offiae,  and  finding  ns 

M  If  an  appearance  be  entered  in  tha  plea  on  file,  entered  a  default  for 
name  ot  an  agent  t»  the  attorney  want  of  a  plea ;  the  court  con- 
fer the  defendant,  and  the  plea  be  sidered  the  entry  of  the  defkaUa 
delivered  in  the  name  of  the  attor-  nullity,  and  no  excuse  for  not  pro- 
ney,  and  the  plaintiff  thereupon  en-  eeedine  to  trial  on  the  plea.  Akoik 
ter  up  judgment  for  want  of  a  plea,  v.  WeUs.  6  Johns'.  Rep.  286. 
the  court  wi41  set  aside  that  judg-  The  party  is  to  be  governed  by  the 
ment  for  irregularity.  BueHet  v.  pleadings  deliverealo  him,  and  not 
Rawlins.    8  Bos.  S[  PuU.  ill.  seareh  the    clerk's    office   to  set 

jS6  If  after  the  time  for  pleading  is  whether  the  originals  are  filed.  lb* 
out,  but  before  judgment  signed  bj 

the  defendant,  the  court,  on  his  ap-  XV.  Judgment  triminaL 
plication,  stay  proceedings  till  the 

plaintiff  give  seeurity  Ibr  costs,  to  i    Judgment  for  a  corporeal  puoiib 

ue  approved  by  the  prothonotary,  ment  cannot  be  given  against  H.  in 

the  plaintiff,  though  he  give  securi-  his  absence.    Duke^s  (kae.    1 8elk. 

tj  instantevy  which  is  accepted  by  400.    l  L.  Raym.  267. 

the  defendant,  is  not  at  liberty  to  3    Judgment  altered  the  same  term^ 

sign  judgment  before  the  opening  and  tne  punishment  increased.  The 

of  the  office  on  the  next  nioming.  Queen  v.  Fitzgerald,    i  8alk.  401. 

Decker  v.  Thomson.    8  Bos.  ^  PulL  a    f  he  indicting  of  a  witness  for  per- 

810.  jury^not  a  reason  to  postpone  the 

iff  The  plaintiff  is  not  bound  to  no*  judgment  of  the  person  convieted  of 

tice  an  order  for  time  to  plead  ob-  a  misdemeanor.     The  Kingv.&jt 

tained  by  the  defendant,  ir  it  be  not  don.    l  Black.  401^. 

drawn  up  and  served ;  but  may  sign  4    If  an  offender  convicted  in  B.  R* 

Judgment  as  for  want  of  a  plea  af-  receive  sentence  to  be  set  on  the 

ter  the  time  when  the  defendant  pillory  in  a  different  county,  the 

would  have  been  bound  to  plead  if  prosecutor  is  not  bound  to  pay  the 

MO  inch    order    had    been    made.  tipstaff  any  fi^es,  or  even  the  ex- 

Seflgewick  v.  Merim.    7  Ead^  542.  pence  of  carrying  the  offender  »hi- 

A  default  for  want  of  a  plea,  must  ther.   Rex  v.  Cholsey.  2  Cottp.  7i». 

be  entered  against  the  casual  eject-  5    Where  a  defendant  is  brought  op 

•rs  not  I  he  tenant.   Jacksanexdem.  for  sentence  on  any  indictment  of 

Van  AUn  v.   Viscb/cr.      2  J<An$.  information,  d/^ert^w^ic^^  the  defijn- 
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damPf  affidavits  sball  be  first  read, 
and  theo  those  for  the  proseeution ; 
after  whieh  the  defendant's  counsel 
shall  be  heard,  and  lastly  the  coun- 
sel for  the  prosecution.  Jb.  t.  BunU^ 
2  Tarm  Rep.  683. 

4  Where  a  defendant  is  broudit  up 
/or  sentenee  after  judgmeid  try  ds- 
fmdiy  the  prosecutor^  affidavits 
shall  be  first  read,  then  the  defen- 
dant\  ;  after  which  the  counsel  for 
the  proseeution  shall  be  heard,  and 
lasllj  ihe  defendant's  jconnsel.  2 
Tern  Rep.  689. 

7  But  if  no  affidavits  be  produced, 
the  defendant's  eounsel  shall  be 
heard  first,  and  then  the  counsel  for 
the  prosecution.     2  Term  Rep.  683« 

B  After  conviction  on  a  crinEiinal  in- 
formation, to  whieh  objeetions  were 
taken,  the  defendant  must  stand 
committed  pending  the  considera- 
tion of  the  judgment,  nnless  the 
prosecutor  expressly  consent  to  his 
standing  out  on  bail.  Rex'v.W^acU 
din^oTU    1  £asf,  159. 

#  After  judgment  on  the  defendant 
for  a  lit>el,  the  court  refused  to 
make  an  order  on  the  prosecutor  to 
deposit  the  original  libelous  papers 
with  the  officers  of  the  eourt.  Rex 
T.  CatoT.    t  East,  361. 

ftO  Besides  the  common  fonr  day  rule 
on  a  defendant  in  misdemeanor  to 
Join  in  demurrer  to  his  plea,  there 
mnst  be  a  peremptory  rule,  giving 
him  a  certain  day  in  the  discretion 
of  the  court,  without  which  judg- 
ment cannot  be  signed  against  him. 
Rex  V.  The  JSmorabk  U.  JdknsofL 
«  JSastf  383. 

XVI.  Oyer. 

1  Upon  turn  est  factum  found  against 
the  deed,  it  may  be  kept  in  court ; 
otherwise  upon  a  collateral  issue; 
FUeh  V.  ffells.    1  8alk.  2iS. 

It  A  defendant  who  prays  oyer  of  a 
deed,  is  entitled  to  a  copy  of  the 
attestation  and  of  the  names  of  the 
witnesses,  as  well  as  every  other 
part  of  the  deed.  Longmore  v.  jRo- 
gers.    W tiles y  288. 


8  Where  a  prior  recovery  in  the 
same  coart  is  pleaded,  oyer  mnst  be 
given.     Murder   v.    Jfiseman.     2 

,  6Yr.  8i3. 

i  Where  a  bond  is  in  the  hands  of 
a  third  person,  the  court  will  oblige 
him'  to  give  ouer  and  produce  it. 
PFhite  V.  The  £arl  oj  Montgomery. 
2  Sir.  1198. 

0  Defendant  who  has  oyer  is  not 
bound  to  insert  it  in  his  plea.—- JVl^ 
B.  it  was  held  in  C.  B.  (where 
other  like  actions  were  brought) 
that  the  words  of  7  Q.  2,  being  ^  ar 
ny  person  or  peraens,"  a  corpora- 
tion could  not  iue  as  a  eommon  in- 
former. The  Weaver^s  Company 
qui  tarn  v.  Forrest.    2  8tr.  1241. 

«6  Oyer  may  be  had  of  a  reci^izanc^ 
but  it  is  not  grantable  of  errora  a^ 
ter  the  i^m  the  declaration  is  de- 
livered, though  the  court  will  ex 
gratia  sometimes  grant  it  after^ 
wards.  fFard  v.  QriJpJth.  1  i. 
Raym.  83. 

7  liiat  if  the  defendant  craves  o/uet 
of  any  thing  whereof  he  is  entitled 
te  have  oyer,  and  it  is  not  delivered 
in  time ;  he  shall  have  «o  many 
days  to  plead  after  the  mles  are  out, 
as  he  demanded  oyer  before  the 
rules  were  aut.  FoweU  v.  Bay.  2 
8lr.  700. 

8  A  defendant  is  not  entitled  to  oyer 
pf  the  original ;  and  if  he  crave  oyer 
thereof,  the  plaintiCT  may  proceed 
without  taking  any  notice  of  it. 
Boats  V.  Edwards.    1  Doug.  227. 

This  is  also  the  role  in  the  court  of 
common  pleas.    Ihid. 

%  If  oyer  is  granted  of  any  instru- 
ment or  record,  and  it  is  set  forth ; 
although  the  party  was  not  entitled 
to  such  oyer^  yet  he  shall  be  there- 
by entitled  te  take  the  whole  instru- 
ment as  part  of  his  adversary's  plea. 
Jeffery  v.  White.    2  Dou^.  476. 

10  Oyer  cannot  be  compelled  of  aa 
act  of  parliament.    Ibid. 

Nor  of  letters  patent.  Rem  y.  Anery. 
2  Douff.  447,  n. 

11  A  defendant  cannot  have  oyer  of 
the  original,  after  he  has  pleaded 
in  abatement.    Longueville  y.  TJ>€ 
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InhatUants  of  TMstletpprth.     2  JL 
^  Uaxpiu  969.     2  Salk.  498. 
%2  Oxjer  indUpensible,  though  the  o- 

n^inal  deed  shewn  to  be  lost.     Thth 

reshy  v.  Sparroio.    1  Wils*  i6.    2 

SA*.  11Q6. 
f  S  Oyer  will  not  be  granted  after  mle 

to  plead  out.     Gerrari  JVid.  Ad' 

ininhtmirix  r.  Early.    2  Wils.  413. 
i4f  By  a  profert  hie  in  curia^  the  deed 

is  in  court.    Jlnon.    8  Salk.  119. 
i5  U[>oii  profert  made  unnecessarily, 

oyer  shall  not  be  given.    Morrises 

Case,     2  SaUc.  497. 
16  When  oyer  is  given  to  the  defen* 

dant  of  a  record  which  is  set  bnt  in 

the  declaratioDi  he  need  not  set  it 

forth  in  his  plea.    8immon$  v.  Parr 

menter  ^oL    1  fFib.  97. 
i7  Deed  remains  in  court  all  the  term 

it  is  produced ;  otherwise,  of  letters 

leslamentarv  or  of  administration. 

Roberts  yJ  Arthur.    2  Salic.  497. 

18  A  record  may  be  pleaded  without 
a  profert  $  and  therefore  a  man  can- 
not have  oyer  of  it  A  man  cannot 
have  the  copy  of  a  conviction  for 
felony  or  treason,  without  leave  of 
the  attorney  general ;  no  copy  of 
irecord  of  indictment  for  felony  and 
acquittal,  where  there  was  probi^- 
ble  cause  for  the  prosecution.  Dr. 
GroenveU  v.  JDr.  BurrelL  1  L. 
Sayin.  252. 

19  Where  the  writing  is  only  evidence, 
and  the  action  not  founded  oo  it ; 
the  defendant  cannot  have  copy. 
Hill  V.  Aland^     1  Salk.  215. 

20  Defendant  demands  oyer  of  an  in« 
denture  nhieh  he  ought  to  set  forth 
himself;  and  the  plaintiff' gives  oy» 
er,  but  imperfect ;  it  is  at  the  de- 
fendant's peril.  Cook  v.  Remming' 
ton.     2  Salfc.  498. 

2i  If  the  defendant  pleads  another 
action  depending  for  the  same  cause 
in  the  same  court,  the  plaintiif  may 
pray  oj/t  of  the  record  being  in  the 
same  court ;  and  if  there  is  no  oyer 
of  the  record,  the  plaintifTmay  sign 
judgment  by  default ;  for  in  all 
cases  where  a  deed  or  record  is 
pleaded|  and  oyer  prayed ;   if  oyer 


is  not  granted)  the  plea  is  as  ns  plea^ 
TheoSili  V.  Loin^,    l  L.  Raym.  S4i7, 

22  Where  on  tml  tid  record^  it  is  pro- 

{»er  to  crave  oyer  of  the  record  on* 
ess  it 4)6  in  another  court    Ifoiii- 
Meion  v.  Lancashire.    3  Soflc.  290. 

23  Over,  of  a  record  is  never  granted* 
1  Term  Rep.  149. 

2^  The  partv  who  is  to  give  oyer  of 
a  deed  is  alio  vied  two  days  for  that 
purpose,  exclusive  of  the  day  oo 
which  it  is  demanded.  Pogey* 
Divine.    2  IWm  Rep. 

^  The  defendant  has  as  many  pkad" 
ing  days  to  plead,  after  oyer  is 
granted,  as  he  had  when  it  was  de« 
manded.  Webber  v.  Msthu  9 
Term  Rep.  356. 

26  Oyer  may  he  prayed  any  time  be- 
fore the  expiration  of  24  hoars  afi 
ter  the  danand  of  a  plea  though  die 
rule  to  plead  be  out.  Spances  v. 
Simpson.    2  Bos.  S;  Putt.  379. 

27  The  defendant  paving  pleaded  let* 
ters  patent  to  a  quo  warranU  iiK 
formation,  and  made  a  profert  of 
theoi,  oyer  was  refused  in  another 
term  from  thaX  in  which  the  pro? 
fert  was  made.  Rex  v.  JoKry*  i 
Term  Rep.  149. 

28  If  clefendant,  after  eravine  oyer  of 
a  deed,  do  not  get  forth  the  whtk 
deed,  the  plaintiff  may  s^^  jods? 
meat  as  for  want  pf  a  plea ;  or  the 
court  will  quash  the  plea.  WaUm 
V.  The  Dutchess  of  CmherUmi.  i 
Term  Rep.  87Q, 

29  Where  the  defendant,  in  ^  aelio« 
of  debt  on  bond,  after  craving  oyeft 
and  setting  it  out  truly,  pMided 
payment,  on  which  the  plaintiff 
took  issqe,  and  served  defendaBt'i 
attorney  with  a  rule  to  abide,  &^ 
and  gave  notice  pf  trial ;  and  after-, 
wards  defendant  returned  the  pa« 
per  book,  setting  out  a  false  oyer  of 
the  bond,  and  pleading  as  before, 
on  Yfhieh  the  plaintiff  inroUed  the 
triie  condition,  and  demurred ;  the 
•ourt  ordered  all  the  pleadiii^  fo 
be  struck  out,  and  that  plaintiff 
should  have  judgment,  and  that  the 
dlefendant's  attorney  should  pay  all 
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Mitt.  Fii^^sim  V.  Maekrethy  cited. 
4  Term  Bep.  371,  n. 

to  la  as  aetion  on  a  probate  bond  the 
eoiirC  do  not  f^rant  oyer  of  the  orig- 
inal bood,  but  order  a  eopy  to  S^ 
furnished  the  defendanlB.  Thateh' 
er  T.  Lyman  et  aL    5  Mass,  260. 

|1  Where  a  declaration  has  been  ser* 
ved  with  oyer  and  the  deelaration  is 
amendedy  a  eopy  of  the  amended 
deelaration  served^  a  new  oyer  need 
not  be  delivered.  Leffisrts  v.  Byron, 
i  Johns.  Coses,  410. 

9i  Though  profert  is  made  of  a  deed, 
if  oyer  i^  not  prayed,  the  deed  is 
|M>  part  of  the  record.   ^Z/aUgs,436. 

XVII.  jFVeOf  Demanding. 

i  A  demand  of  plea  in  writing  must 
be  made  where  bail  is  filed,  althooeh 
there  be  noliee  to  plead  on  the  de* 
elfMntion.      JVM  v,  OldfieU.      i 

wai.  ±S4^ 

9  It  seems  to  be  the  praetiee,  that 
delay  to  demand  a  plea  does  not 
hinder  your  signing  judgment  tlie 
instant  afler  yon  have  demanded  it 
Jnon.    Lafftf  338. 

3  A  demand  of  a  plea  before  the  de- 
fendant .haa  appeared,  or  the  plain* 
tiff  filed  comipon  bail  for  him,  is  a 
BolUty.  (Jooke  t.  Saven.^  i  2%rm 
Bep.  esiS. 

$  Where  the  defendant  is  joined 
with  his  wife  in  the  writ,  he  may 
enter  an  appearance  for  himself  on- 
ly ;  and  in  sueh  ease  the  plaintiff 
eannot  sign  judgment  for  want  of  a 
plea,  without  demanding  a  plea* 
CMc  V.  M^orris  ^  ux.  i  H.  Blacky 
285. 

i  A  demand  of  a  plea  may  be  made 
at  the  time  of  delivering  the  deela- 
ration. Edmonton  ChSrckwardens 
▼.  Osborne.    6  Tertn  Rep.  689. 

^  If  a  plea  be  demanded  on  a  Satur- 
dayj  the  defendant  has  twenty-four 
hanrs  to  plead  after  the  demand, 
ezelnsive  of  Sunday.  Solomons  v. 
Freeman.    4  Term  Rep.  B57. 

Y  No  demand  of  a  plea  is  neeessary 
when  the  defendant  ig  in  custody  of 
a  sheriff.  Wilkinson  v.  Brown.  0 
Term  Rep.  024. 


8  Mor  is  it  neeessary,  in  eases  wher» 
the  plaintiff'  sues  the  defendant  in 
the  eustudy  of  a  sheriff,  and  the  de- 
fendant, wilhout  notice  to  the  plain- 

.  tiff,  procures  himself  to  be  removed 
to  a  different  custody^  6  Term  Bt" 
ports^  d24. 

9  If  a  prisoner  be  prevented  from 
justifvins  bail  by  the  plaintiff  desir- 
ing further  time  to  enquire  inta 
their  sufficiency,  be  is  from  the  lima 
of  his  notice  of  justifieation  entitledi 
to  a  demand  of  a  plea  before  judg- 
ment can  be  signed  against  him. 
JOavies  v.  Chippendale.  2  Bos.  Sf 
Pull.  867. 

10  A  summons  for  further  time  to 
plead  uot  attended  by  the  party  tak- 
ing it  out,  does  not  waive  the  neces- 
sity of  a  rule  to  plead.  Decker  v, 
Shedden.    3  Bos.Sf  Pull.  180. 

11  The  rule  to  plead  to  an  amended 
declaration  must  be  a  four  days' 
rule.  Barton  v.  Moore,  one,  Sfc.  8 
Term  Rep.  87. 

12  Though  a  rule  to  plead  expires  on 
a  dies  non  Juridicus^  the  defendant 
is  bound  to  plead  on  or  before  that 
day^  And  if  he  does  not,  judgment 
may  be  signed  on  the  next  day« 
JUesure  v.  Britten.    2  H.  Black.  616. 

XVni.  Plea,  Issuable. 

%  A  plea  of  tender  (but  not  a  plea  in 
abatement)  is  an  issuable  plea, 
within  a  judge's  ordt*r  of  time  to 
plead  upon  the  usual  terms.  KiU 
wick  V.  Maidman.    1  Bwrr.  09. 

9  Leave  given  (o  withdraw  the  gen- 
eral issue  and  plead  a  special  plea 
upon  terms,     \filkes  v.  Wood.    2 

WUS.  204. 

3  A  demurrer  on  the  merits  is  an  is- 
suable plea  within  the  meaning  of 
an  order  for  time.  Wright  v.  Kus- 
sel.    2  Black.  923.     3  Wils-  630. 

4  Sham  demurrer,  evasion  of  judge's 
order  for  pleading,  issuable,  dlray 
V.  JlshJton.    3  Bwrr.  1788. 

6  The  plea  of  a  recovery  in  another 
court  is  not  an  issuable  plea  under 
a  judge's  order  to  plead  issuably. 
Lowjield  v.  Jackson.     2  Wils.  IIT. 
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#  Plea  withoat  4efence  may  be  re- 
fused)  but  it  made  good  by  accept- 
ance.   Ferrer  v.  jSuler.     1  Salk. 

^  Where  tfiere  is  a  plea  ia  abate- 
inent,  or  a  geaeral  issue  is  pleaded, 
if  not  entered  the  defendant  may 
waive  it.  IVatis'v.  Wesi*  Z  baUc. 
211.    1  L.  Raym.  674. 

S  The  eourt  refused  to  permit  a  de- 
fendant to  add  the  plea  of  the  stat- 
ute of  limitations,  after  having 
pleaded  the  general  issae.  Cox  v. 
Molt.    2  IFiS.  25^. 

A  Whether  defendant  has  been  al- 
ways ready  to  pay,  is  not  issuable. 
French,  an  aUomey  v.  fFatson.  2 
WiU.  r*. 

iO  After  time  to  jastify  bail,  and  rale 
to  plead  issuably,  &c. ;    plea  of  re- 

.  Govery  in  K.  B.  eet  aside  with  costs. 
Cat^e  V.  Jlaron.    8  ffits.  83. 

a  Plea  of  statute  .28  H.  6,  e.  10,  is 
aa  issuable  plea  within  jodze's  or- 

.^der,'eiying  time  to  plead,  within  the 
usual  terms  of  pleading  on  issuably, 
&c.  Dearden^  assigneej  «S'c.  ▼.  Ehlr 
den,    1  Burr,  005. 

t2  Where  the  defendant  pleads  a  pay- 
ment and  aeeeptance  in  satisfaction 
the  plaintiff  may  take  issue  npoa 
the  aeeeptance ;  which  will  be  an 
argumentative  denial  of  the  pay- 
ment.    Hawkshaw  ▼.  Bawlins.     i 

Si^.  28. 

18  Cannot  withdraw  special  plea  but 
in  order  to  plead  the  general  issue. 
Law  V.  Law*    2  i^r.  060. 

14  The  defendant  cannot  put  in  a 
special  demurrer  when  he  is  under 
terms  of  pleading  issuably.  Berry 
▼.  Anderson,    7  Term  Rep.  580. 

10  A  defendant  who  is  under  terms  to 
plead  issuably,  is  not  at  liberty  to 
take  advantas^  of  any  objections 
upon  special  demurrer,  of  which  lie 
could  not  have  availed  himself  upon 
general  demurrer.  BeU  v.  Da  Coe- 
ia.    2  Bos.  ^  Poll.  4^6. 

1«  Under  a  judo's  order  to  plead  is- 
Muably,  the  defendant  ean  only  put 
«n  a  plea  whieh  goes  to  the  merits. 
Tjc  plea  of  alien  enemy  is  not  soeh 


a  plea,     ^meon  r.  TAompson.   « 
Term  Bep.  71. 

17  Upon  a  oomplaint  to  the  court  of 
common  pleas,  by  the  owner  of  land 

•  flowed  in  consequence  of  the  eree- 
tion  of  a  mill-dam,  if  the  defendant 
claim  to  be  whollv  exempted  from 
the  payment  of  damages,  he  must 
plead  to  issae  at  the  bar  of  the 
«ourt ;  otherwise  the  sheriff's  jury 
are  bound  to  give  eome  damages. 
Vandusen  v.  Comstock.  s  Mass.  181. 

18  If  a  defendant  put  in  a  frivolous 
demurrer,  he  cannot  afterwards 
withdraw  it,  to  plead  the  general 
issue,  though  he  has  merits.  Gris- 
wold  V.  Haskins.    i  Johns.  Cos.  135. 

10  Where  a  rule  has  been  granted 
upon  condition  of  pleading  issuably, 
and  the  defendant  plead  the  general 
issue,  and  also  that  another  aetioa 
for  the  same  cause  had  been  frivo- 
lously commenced  by  the  plaintiff 
and  was  pending,  the  seeond  plea, 
though  in  the  form  of  a  plea  in  bar, 
was  held  to  be  a  plea  in  abatement, 
and  so  far  vitiated  the  first  plea,  ai 
not  to  be  a  fulfilment  of  the  condi- 
tion of  the  rule.  Davis  v.  Orevh 
ger,    8  Johns.  Rep.  258. 

20  FLfiL  issued  on  a  judgment  in  fhe 
bail-bond  suit;  proeecSings  were 
stayed  on  affidavit  erf  a  defence, 
pleading  issuably  in  the  original  ae- 
'tien,  and  consenting  fhat  the  jndj^ 
•ment  on  the  bail-bond  should  re- 
main as  security.    1  Dallas^  130. 

21  In  an  action  of  debt  broogbt  here, 
on  a  judgment  obtained  in  8n<>^||^ 
^tate,  there  i^au  be  no  plea  but  w 
■fid  record.    2  Dallas,  882. 

JCIX.  FUa^  fms  darrein  <smRmum> 

1  Flea  pins  Airretn  cmrSnwmce  «» i 
waiver  tff  the  bail.  Barber  v.  /W- 
fner.    l  Stitk.  1T8.   1 L.  Rayfn.^}' 

2  Where  a  plea  pms  Anrein  fjjw"»- 
uance  is  put  in,  the  court  will  itf^ 
mediately  require  some  evidence  « 
its  truth.    Martin  ▼.  fFyvUl  i  »^ 

492.  ^ 

8    An   administration  pendente  «* 
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may  be  jpleaded  puis  darrtin  eontin^ 
wmce  to  justify  a  retainer.  Vaugkan 
T.  Broom.    2  8tr.  1106. 

4  Outlawry  of  plaintiff  between  ae- 
tiiNi  brought  and  plea  pleaded^  need 
not  lie  pleaded  puis  dmrdn  eontinU' 
mice.    Moer  v.  Green.  1  8aUc.  178. 

i  Plea  puis  le  darrein  ceiUnuance 
tbat  defendant  became  a  bankrupt, 
e&ODot  be  rejected  by  the  eourt  if 
verified  by  an  affidavit^  bnt  the 
plea  most  allege  that  he  hath  con- 
formed, or  it  is  bad.  Pom  v.  SaUc^ 
ild.    2  WUs.  ia». 

I  Defendant,  after  a  verdict  a{|;ainst 
ikim,  obtained  a  role  for  a  new  tri- 
al, which  after  argpnient  on  a  sub- 
wqueat  day  was  discharged;  ha 
tbeu  pleaded  a  plea  puis  darrem 
tonUnuanee,  intitUd  of  the  term  gen- 
eraUy  ;  and  the  coiirC  refused  to  or- 
der a  speeial  memopanduiD  of  the 
day  when  it  was  filed,  under  these 
cireomstanees.  LaifeU  t.  Eastaff. 
3  Term  Eep.  (^54. 

7  Ifapleafnits  dafrein  continuance 
be  filed  and  verified  on  oath,  the 
court  cannot  set  it  aside  ou  motion, 
but  are  bound  to  receive  it  S  Term 

XX.  Plea^  Rule  to  Mdehg. 

i  After  a  role  to  abide  by  a  special 
plea,  or  plead  such  other  plea  as 
the  defendant  will  abide  by,  he  can 
•nly  plead  the  general  issue.  Bare 
^.Uoyd.  ±TmnBep.%9B.  Frout 
y  Bewar.    1  Term  Rep.  60^,  n. 

5  But  after  such  a  rule  the  defen- 
dant may  plead  the  general  issue, 
and  give  notice  of  set-oK  Cockran 
▼.  Bobertson^    1  Term  J2g9«  693,  n. 

XXL   Time  to  plead  p  and  ntfe  foVf 
wiik  delivery  and  effect  of  plea. 

i  Upon  a  special  capias  by  original, 
the  defendant  shall  not  be  obliged 
to  plead  sooner  than  upon  a  com- 
mon ^ito^.  Haywys  y.8avage.  2 
Sir.  684. 

3  ^0  new  rulca  to  plead  after  an  a« 


mendment,  nnleM  as  imparlaBce  be 
given.    Jinan.    2  8alk.  5i8. 

8  On  amending  a  declaration,  the 
defendant  is  entitled  to  a  new  fouY 
days'  rule  to  plead.  Blunt  t.  Mar^ 
tis.    2  Black.  780. 

4  ^  Upon  bills  filed  against  oflBcers,  it 
is  sufl&cient  if  there  be  four  days 
within  term  to  plead.  Pasmare  y» 
Goodwin.    2  Salk.  5i7. 

0  A  month's  time  to  plead,  means  a 
bmar  mantlu  lullett.  v.  Linfield.  9 
Burr.  tM5. 

6  By  the  course  of  the  court,  if  the 
plaintiff  movea  to  amend  his  decia* 
raUon  the  same  term  the  defendant's 
plea  comes  in,  Iha  plaintiff  need 
not  give  new  rules  to  plead  $  bnt  the 
defendant  must  plead  in  eonvenient 
time.    Anon.    2  Salk.  520. 

^  A  judgment  in  the  eommon  pleas, 
iC  not  true  in  fact,  is  no  issuable 

J»Ua  within  the  meaning  of  a  rule 
brtirae.  Heron  y.  Heron.    X.Blackr. 
376. 

&  Upon  a  habeas  corpus  returnable  in 
Michaelmas  term,  if  the  declara- 
tion be  delivered  before  crastinum 
Omnium  Jnimarum  the  defendant 
ainst  plead  totry ;  but  upon  ace^  cor* 
msy  he  is  only  tojplead  to  enter.  So  in 
EasteC'  term,  if  the  declaration  be 
delivered  before  mens,  fasehas.  Halt 
y.  Englestone.     2  Salk.  015. 

^  ^  Leave  given  to^  withdraw  general 
issue  and  plead  same  again  with  no- 
tice of  set-off  on  motion  in  due  time* 
Blaekboum  y.  Matthias.  2  Str., 
1267, 

iO  Pleading  the  plea  ofmdtid  record 
must  have  a  Serjeant's  hand.  Simp* 
son  v.  JWafe.    2  Wils.  74. 

il  Plea  to  an  indictment  of  mayhem 
may  be  delivered  in  the  office. 
Tfie  King  y.  Haddock.     2  Strange, 

1100. 

13  Matter  of  substance  must  he  plea- 
ded, but  matter  of  indictment  oxkXyt 
may  be  given  in  evidence  upon  the 
general  issue.  Sihly  y.  Gumming. 
4  Burr.  2464. 

18  Offender  discovering,  in  respect  of 
bribery  at  a  parliamentary  election^ 
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if  gaed,  mtf  jAtaA  nil  ddfet^  and  Whitter  v.  ikaOet     2  tern  tte§^ 

give  his  excttse  in  evidenee*     Davy  683. 

V.  Baker.    4  Burr.  2471.  ^22  After  a  defendant  has  obtained  an 

i4r   iSt>n  ctfsoub  demesne  pleaded  is  a  order  for  time  to  plead  on  the  terms 

soSieient  admission  of  the  assanlt,  of  pleading    issuably,   he    cannot 

and  piaintift*  need  not  prove  it  if  de*  plead  the  statute  of  limitations)  or 

fendant  fails    in    supporting    his  any  other  pka  whieh  does  not  go 

plea.    Hay  and  wife  v.  Kitchen  and  to  the  merits  $  and  if  be  plead  sodt 

wife.    1  frits.  171.    2  8tr.  1271.  a  piea«  the  court  will  set  it  asid^  on 

in   If  a  man  is  indicted  and  tried  in  motion.    Stadholme  v»  Hodgson,    2 

B.  R.  the  indictment  is  entered  np-  Term  Rep.  390. 

on  the  plea  roll ;  but  if  he  be  tried  23  But  this  case  was  afterwards  over* 

at  the  sessions  of  the  Old  Bailejy  ruled,  and  the  court  held  that  a  de- 

the  indictment,  when  brought  here,  fendant  might  in  such  case  plead 

.    is  pat  into  a  bag  and  laid  by.     The  the  general  issue,  and  the  statute  ot 

King  V.  fValcat.    i  Salk.  37 1.  .  limitations.    Rucker  v.  Hatmay,    3 

i6  In  a  cause  in  which  the  defendant  Term  Rep.  124*. 

has  pleaded  in  abatement,  and  the  2%  And  the  court  of  C.  P    refiised  ia 

court  has  awarded  a  reepandeat  otis-  restrain  a  defendaift  from  pleading 

kr,  the    plea  in  abatement,  and  the  statute,  on  setting  aside  a  rego« 

respondeat  ouster  must  b^  entered  on  lar  interlocutory  judgment.      Mad* 

the  nm  priuB  rolh     Doberton   v.  docks  v.  Holmes  S^  oL     l  Bt^  S[ 

Chancellor.    ±L.Raym.929.  PuU,  228. 

17  The  court  refused  to  give  the  de-  ^  Both  in  K.  B.  and  C.  P.  a  plea  of 
fendant  leave  to  withdraw  a  special  tender  may  now  be  pleaded  after  a 
plea,  and  plead  the  general  issue,  judge's  order  for  time  to  plead* 
after  laying  by  a  term.  Freeman  J^Toone  v.  Sith.  1  H  Black.  369. 
V.  JoneSf  a  smviving  partner  with  2ti  When  time  to  plead  has  been  ob- 
oneMbpieton.    2  9VUs. '^9i.  tained,  ifthe  defendant  plead  and 

18  Where  a  defendant  pleads  a  sham  give  a  rule  to  reply  before  the  expi^ 
plea,  the  court  will  not  let  him  ration  of  such  time,  the  rule  to  re* 
withdraw  it  and  plead  the  general  ply  will  be  of  no  avail  nnless  he 
issue.  EUis  qui  toia,  Sfe.  v.  — — .  give  notice  of  his.  plea.  Gandy  v. 
2  fFH$.  869.  Borrowdale.    JS^w  Rep.  273. 

19  In  an  order  to  enlarge  the  time  Sff  Where  a  party  pleads  at  the  e^Mirt 
for  pleading,  the  court  of  G.  P.  held  of  common  pleas  with  reaervation, 
that  the  time  was  reekoned  inclu-  he  must  file  his  new  plea  at  the 
sive  of  the  date  of  the  order,  but  first  term  in  this  court.  Tyng  v. 
exclusive  of  the  day  when  it  eipi-  Prenticif  exr.    a  Mass.  299. 

red.   Kay  v.  Hlutehead.  1 H,  Black.  ^  In  ejectment,  the  tenant  must  plead 

80.  at  the  time   he   si;^s  the  cmiseot 

20  But  in  a  subsequent  case  it  ap-  rule.  Jackson  e,r  dem.  Van  Alen  v« 
pears  that  the  officers  of  the  court  Vischer.  2  Johns.  Cas.  106. 
considered  that  the  first  and  last  29  If  a  party  wants  time  to  pleadt 
days  are  both  to  be  reckoned  inclu-  he  must  apply  to  a  judge  for  that 
sively.  Freeman  v.  Jackson*  1  purpose.  Oorham  v.  l^amng  and 
Bos.  ^  Pull.  479.  Doe.    2  Joftjis.  Ots,  t07. 

21  In  trover  fiir  goods  where  the  de-  80  Where  the  20  days  for  pleading 
fence  is  that  they  were  sold  by  the  are  expired,  when  the  venae  is 
plaintiff,  the  court  will  give  the  de-  changed,  the  defendant  mast  plead 
fendant  time  to  plead,  in  order  that  insianter  to  the  amended  declaration^ 
he  may  obtain  a  discovery  from  the  and  if  the  20  days  are  not  00I9  her 
coort  of  chancery  in  the  mean  time.  is  entitled  only  to  the  reniaiiiiny 

days,  within  whiek  to  plead  to  m 
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ii^^  ^eeiaratioD.    Mussel  t.  Ball.  8 
Johns.  Cases f  9i. 

81  In  an  aetion  of  dower^  uiide  nihil 
habet^  the  tenant  must  appear  and 
plead  on  the  quarto  die  post  of  the 
term  in  whieh  the  summons  is  re- 
turnable, otherwise  his  default  may 
be  entered.  Flea  of  non  summons 
mast  be  verified  by  aflUavit,  and  be 
pnt  in  on  the  quarto  die  po^.  8t. 
Croix  V.  8ands,    1  Johns,  Rep,  828. 

82  Where  a  eaosfe  is  remoTeci  from 
the  eoart  of  common  pleas,  into  this 
conrt,  by  habeas  corpus^  the  plain- 
iiflT  cannot,  as  in  ordinary  cases,  en- 
ter a  rule  to  plead  in  this  court,  and 
after  40  days,  file  bail  according  to 
the  statiite ;  but  most  enter  a  rule 
for  the  appearance  of  the  defend- 
ant in  this  court,  or  that  a  prode^ 
dendo  issue,  and  if  kn  appearance 
is  not  entered  in  20  days,  take  out 
a  procedendo.  Vanduzen  v.  fFillet. 
3  Johns.  Rep.  231. 

83  Where  the  venue  is  changed  in  a 
cause,  the  defendant  is  not  entitled 
to  20  days  to  plead  to  the  amended 
declaration.  Burroughs  v.  HilU 
house,    6  Jiihns.  Rep,  132. 

XKII.  Prisoner  ;  proceedings  against. 

i     Where  a  prisoner  is  removed  from 

B.  R.  to  0.  B.  there  is  no  need,  in 

a.etioti  of  escape,  to  shew  a  process 

oerainst  him  in  C.  B.      6a\nbier  v. 

Wright.    2  Sir.  95 1. 

2  Course  of  charging  a  prisoner  in 
cnstody  with  an  action.  Tilsden  v. 
Pa^rinuzn.     1  Salk.  B^5, 

8  Jf.  brought  into  B.  R.  shall  not  be 
remove<1  into  anv  other  court  till  he 
lia'^  unswered.     J^non*    1  SaUc.  830. 

4  Bringing.an  aetion  on  a  judgment 
niihin  two  terms  is  not  equivalent 
til  charging  the  defendant  in  execu- 
tion within  two  terms,  within  the 
mie.      ChildsY.  Prowse.      Wilhsy 

9  ir  a  suit  Is  pending  in  B.  R.  a- 
gainst  one  in  the  admiralty  cnstody, 
he  must  he  turned  over  to  (he  mar- 
shal.    Rutherford  v.  ^cott.    a  Sir. 

936. 

VOL.  in,         ^ 


6  Notice  of  trial  io  a  tartikiiyy  good. 
Whitdiead  v.  Barber,    i  Sir.  248. 

7  Declaration  must  be  served  on  a 
prisoner,  or  left  with  the  turnkey, 
thoil|ph  he  has  appeared  by  attor- 
ney. Clavey  v.  Watts.  2  Black. 
786. 

8  A  fugitive  surrendering  himself  to 
the  Fleetj  under  the  insolvent  act, 
is  not  a  prisoner  in  the  custody  of 
the  warden,  nor  liable  to  be  charg- 
ed with  a  declaration.  Smith  v. 
Bytes.    2  Black.  970. 

9  Where  the  defendant  is  in  custody, 
the  declaration  must  be  delivered  to 
the  turnkey,  and  not  into  the  office. 
Greenhouse  v.  Cieever,     1  Sir.  474. 

10  Diversity  between  charging  a  pri- 
soner in  term  and  vacation.  Tiis^ 
den  V.  Palfriman.    4  Salk.  213. 

11  In  a  declaration  against  a  prisoner 
in  custody  of  the  shcriflr,  it  must  be 
alleged  at  whose  suit  he  is  detained 
pursuant  to  the  act  4  and  5  W.  and 
M,  c.  21.  WiUiams  v.  Wills,  i 
Wits.  119. 

12  A  prisoner  attainted,  and  after- 
wards charged  in  a  civil  suit  by 
leave  of  the  chief  justice,  not  to  be 
discharged  on  motion.  Ramsay  r. 
Jiatdanald.     i  Black.  80. 

13  The  declaration  was  filed  on  the 
last  day  of  the  second  term  after 
the  return  of  the  writ ;  but  the  no- 
tice  to  plead  was  only  given  a  little 
before  the  essoign  day  of  the  follow- 
ing term ;  and  holden  to  be  well  e- 
nough.  West  v.  Radford.  8  Burr. 
145  «. 

14  Verdict  for  plaintiff  in  Hilary  vac  ; 
defendant  renders  himself  2d  «i^/7rtf, 
final  judgment  in  Trinity  term,  and 
defendant  charged  in  execution  «^i- 
chaebnas  following,  regular.  Pieroti 

1  Wils.  297. 


v. 


15  Method,  and  ancient  and  modem 
practice  in  term  time  and  vaeatioUy 
of  charging  prisoners  in  execotion. 
is,  that  though  a  defendant  may  be 
entitled  to  be  supei'seded,  yet,  if  not 
Actually  sdperseded,  he  may  still  h% 
charged  as  in  custody  ;  and  if  it  be 
vacation,  the  bill  must  be  filed  and 
entitled  as  of  the  preceding  t«nn. 


me: 
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Hntchins  v.  R^pttrick.  Hills  etoLv* 
Kimrick.  2  Bttrr.  1048. 
^  While  a  treaty  subsists  between  the 
plaintiff  and  the  defendant,  who,  is 
a  prisoner,  the  plaiutiffis  not  oblig- 
ed to  declare  against  him  within 
two  terms,  according  to  the  rule  of 
the  court.  Walter  and  another  y. 
Stewart^  a  pri^oneri  8  WUs,  4e55. 
2  Black.  918. 

17  There  must  be  exceptions  from  the 
literal  meaning  of  every  rule,  where 
the  letter  would  work  an  injusfiee^ 
or  contradict  the  spirit  of  the  rult ; 
and  therefbre  the  court  refused  to 
discharge  out  of  custody,  for  want 
of  proceedings  against  a  prisoner 
within  two  terms ;  where  there  wfn 
a  mistake  by  two  being  of  the  same 
snrname.  ■  v.  Parks,  Lofffy^ 
273. 

18  Where  a  man  is  actually  in  custo- 
dy, the  entry  of  an  action  in  the 
marshal's  b<^k  is  a  good  com- 
mencement of  the  action.  Tilden 
V.  Palfriman.     3  8alk.  140. 

±9  A  plaintiff  need  notdeclare  against 
a  prisoner  unlil  the  endof  the  term 
next  afler  the  return  of  the  writ,  e- 
Ten  though  there  was  time,  in  the 
term  in  which  the  writ  was  sued 
out,  to  have  made  the  writ  returna- 
ble in  that  term.  Bichardson  v. 
Richardsorii    6  Term  Rep.  Si7. 

SO  A  copy  of  tire  declaration  must  be 
delivered^  as  well  a»  the  deelaration 
entered,  before  the  end  of  the  term 
next  after  the  return  of  the  writ. 
Blyth  V.  Harrison.    1  Bos.  Sf  PuU. 

BS3. 

21  The  defendant  having  surrendered- 
in  discharge  of  his  bail  in  K.  p.  re- 
moved himself  by  habeas  corpus  in- 
to the  Fleets  and  plaintiff  declared' 
against  him  there  aifler  the  end  of 
the  second  term  afler  the  writ  was 
returnable ;  a  judgment  of  nonpros 
signed  afterwards  was  irregular. 
Sherson  v.  Hughes.  B  Term  Bep.  33. 

23  If  a  person,  having  privilege  of 
parliament  be  in  the  Icing^s  bench 
prison,  a  declaration  may  be  filed 
against  bim  as  being  in  custody  of 

'    tiie  marshal;  And  no  tummona  need 


be  issued  against  him.  Jadasn  r. 
Mackreth.    5  Term  Bep.  361. 

^  A  summons  is  generally  issued  to 
bring  the  party  into  court ;  but  it  is 
unneeessary  when  the  defendant  is 
already  in  the  custody  of  the  mar- 
shal.   9  Ter^n  Rep.  362. 

^*  The  declaration  need  not  be  deli  r- 
cred  to  a  prisoner  personally,  or  to 
the  gaoler,  unless  where  he  is  in 
custodv  at  the  suit  of  the  same 
plaintiff  for  the  same  cause  ofa«* 
lion.  Robertson  v.  Douglas,  1  Term 
Bep.  191. 

25  A  declaration  against  a  prisoner 
may  be  delivered  in  the  vacation. 
Heron  ^J*  al.  v.  Edwards.     8  Tern 

Rpp.  6i3. 

26  The  rule  of  ^.  B  W.  and  .V.  B^- 
2,  requiring  the  affidavit  of  the  de- 
livery of  the  declaration  lo  be  filed 
wirhin  t20  days  of  the  delivery  doci 
not  extend  to  the  case  of  a  declara- 
tron  delivered  by  way  of  detainer. 
Dtms  V.  Davenport.     2  Bos.  ^  Full. 


4^2. 


27  The  delivery  of  a  declaration  a- 
g^aiuiit  a  prisoner,  though  within 
two  terms,  is  a  nullity  if  there  were 
no  bill  filed  before  t'and  he  is  en- 
titled to  his  discharge  under  the  a- 
bove  rule  of  court.  MweU  v.  Bins' 
ham.    4  East^  16. 

28  If  a  declaration  be  delivered  a- 
gainst  a  prisoner  as  such,  after  he 
has  obtained  a  supersedeas,  it  is  ir- 
regular ;  but  he  cannot  take  advan- 
tage of  the  irregularity  unless  lie 
afply  to  the  court  in  due  time.  Oe- 
hegan  v.  Harper,     i  H  Black.  351. 

29  A  prisoner  wlio  is  supersedeable 
for  want  of  filing  a  bill  against  him 
in  time,  waives  the  irregularity  by 
afterwards  pleading.  '  Pearson  y. 
Bawlin^^    1  East^  77. 

80  When  a  prisoner  pleads  out  of 
time,  he  must  give  the  plaintiff  no- 
tice of  hi<  plea.  Thomas  v.  Prick' 
ard.     4  Term  Bep  664. 

31  Jn  geueral  a  prisoner  need  notgivs 
notice  of  his  having  filed  a  plea* 
but  when  he  pleads  at  an  earlier 
time  than  by  the  rules  of  the  court 
he  is  compellable  to  plead,  hcmu^t- 
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:giv«  Dotiee.    Busholm  v.  Chapmatu 
6  Term  Bep.  47;i. 

52  Aod  if  he  do  not,  the  plaintiflTniay 
fiigo  jttdgmeot  as  for  want  of  a  plea* 
Parkinson  v.  I'hompsan.  8  21nw 
£ip.  596. 

53  Persons  charged  ivith  offenees  a- 
gainst  the  excise  laws  (who  by  stat- 
ute 26  G.  3,  c  77,  s.  16,  and  35  G. 
3,  e.  96,  are  to  be  eominil^dto  §;aol 
10  case  they  cannot  find  baily  and  in 
whose  oamea  an  appearance  and 
the  plea  of  not  guilty  is  to  be  euler- 
«d  withio  a  time  to  be  limited  by 
this  eourt,  to  any  indictment  or 
ioibrBialion  exhibited  against  them 
for  the  same,  unless  they  appear 
and  plead)  are  allowed  by  rule 
of  court  six  days  to  -enter  an  ap- 
pearance, and  plead  incase  they  are 
confined  within  forty  miles  of  Lofi' 
don^  and  eight  da}s  if  ahove  forty 
miles.    '6  Term  Rap.  40e. 

.34  If  a  plaintift'do  not  proceed  to  tri- 
al or  judgement  uifhio  three  terms 
against  the  defendant,  (a  prisoner,) 
the  latter  is  not  entitled  to  be  dls- 
ohai^d  until  the  expiration  of  the 
thirdterm.    4  Term  Rep.  664. 

^  When  a  defendant  surrenders  in 
discharge  of  his  baiflin  the  vacation 
apif  iferdict  against  him,  the  plain- 
tiff must  charge  him  in  execotion 
within  the  two  terms  next  following 
soeh  vacation.  Smith  v.  Jffferys. 
6  Term  Bep.  776. 

36  But  when  he  surrenders  in  the  va- 
cation ttfier  judgment,  the  term  in 
which  tlie  judgment  is  signed  is 
'reckoned  as  one  of  the  two  terms 
within  which  the  plaintiff  must 
charge  bim  in  execution.  6  Ttrm 
Ben,  777^ 

^  If  the  plaintiff's  attorney  sign 
jadgment,  and  file  the  committi- 
tar  piece  with  the  clerk  of  the 
judgmevts  within  the  second  term 
af^cr  trial  had  and  verdict  obtained 
against  a  prisoner,  that  is  a  suffi- 
cient charging  him  in  execution 
wUiun  two  terms,  pursuant  to  the 
role  of  court  of  Hilary,  26  G.  3, 
thoitgh  the  final  judgment  and  the 
'Committitiir  be  not  entered  of  record 
hjf  the  officer  of  the  court  till  the 


continuance  day  after  sn^h  seconi 
term;  provided  such  entries  be 
then  completed.  Fearson  v.  JBau> 
lings.    1  East,  405. 

9%  Every  eommittitur  of  a  judgment 
againat  «a  prisoner  shall  be  filed 
with  the  'Clerk  of  the  dockets  on 
or  before  the  last  day  of  the  term, 
4n  which  the  prisoner  is  charged  in 
execctiom ;  and  the  clerk  shall  en- 
ter the  committitur  on  the  judgment 
roll  within  four  days  next  after  (he 
end  of  such  term,  exclusive  of  the 
last  day  of  the  t^m ;  unless  the 
lastof  such  four  days  he  Sundayf, 
and  then  within  five  days,  &c.  and 
-in  default  thereof  the  prisoner  shaH 
be  discharged.  Beg.  Oen.  i  East, 
410. 

89  By  the  riile  of  court,  Hil.  26  G.  3, 
if  there  be  a  trial  against  a  prison- 
er, he  is  supersedable,  unless  charg- 
ed in  execution  vwithio  two  terms 
afterwards.  If  there  be  final  jud^ 
ment  against  him,  without  triiu, 
(^which*is  what  is  there  ^meant  by 
final  judgment,)  ^hen  he  is  superse- 
dable, unless  charged  in  execution 
within  two  terms  aifter  such  fintfl 
judgment;  inclusive  of  the  term 
of  trial  'or  final  judgment  respec- 
tively. Heaiony.WUtaker,  4tEast, 
349. 

40  A  creditor  may  lawfully  enter  a 
detainer  against  his  debtor,  who  is 
in  fact  resident  within  the  walls  of 
the  Fleet,  though  he  be  not  there  by 
compulsion.  fVilkinson  v.  Jaquea. 
3  Term  Bep,  392. 

41  A  person  in  custody  under  an  at- 
tachment for  non-payment  of  costs 
may  be  charged  <with  an  execution 
in  a  different  action.  Bonafous  v. 
Sckoole.    4  Term  Rep»  3t6. 

42  A  prisoner,  after  judgment  against 
him  may  notwithstanding  the  allow- 
ance of  a  writ  of  error,  be  charged 
in  execution ;  as  lie  would  other- 
wise be  supersedable.  Fisher  w 
J^PJ)/hmara.     1  Bos.  4f  Full.  292. 

43  The  court  will  not  discharge  a 
prisoner  out  of  execution,  bpcause 
the  judgment  against  him  is  not 
docketed  and  entered  upon  thexuils 
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of  (he  eoart.  Parientey,  CaMe.  2 
Bos.  Sf  PidL  163. 
^  A  prisoner  under  criminal  proeess 
ill  the  house  of  correction  cannot  be 
brouc;ht  up  by  habeas  corpus  ad  re^ 
spoiiiendumj  for  (he  pni^ose  of  bei> 
ins;  charged  with  a  declara(ion  on  a 
bailable  writ,  and  recoinmi(ted  to 
Im  former  custody  so  charged ;  for 
(he  court  have  no  power  to  make 
the  s^aoler  of  such  prison  liable  for 
the  escape  of  a  prisoner  on  civil 
process.    Urandon  v.  Davis.  0  East^ 

t5Jr, 

Aliter,  In  the  e^se  of  a  sheriflf  or  gaol? 
er  of  the  court.    Ibid, 

^S  A  prisoner  may  be  broiight  up 
from  a  different  couiity  from  that  in 
Which  the  court  sits,  in  order  to  be 
discharged,  under  the  act  for  the 
relief  of  debtors,  with  respect  to  the 
imprboument  of  their  persons. 
JS'^ichols  V.  Gregory,    B  Johns,  Sep. 

239. 

XXIII.  process  and  Papers ;  Service 

of' 

4.  Where  debt  is  upwards  of  lol.  no 
excuse  for  notice  to  appear  on  ser- 
vice of  process.  fVillis  y.  Lewis^ 
1  fFils,  22, 

2  Service  of  a  bill  of  J^Iiddlesex  good, 
when  it  is  doubtful  whether  defen- 
dant was  served  in  London  or  Mid* 
dlesex.    Drew  y,  Marriott,    i  Wils. 

rr. 

3  Writ  may  be  served  at  any  time 
of  the  returti  day,  although  after 
ribing  of  the  court,  jyjaud^  v.  Der- 
nard.     2  Burr.  812. 

*A  Service  of  a  rule  on  the  wife  not 
good,  if  husband  is  gone  beyond  sea 
the  week  before.  The  King  v.  Ba- 
douin,    2  Str,  iOW. 

5  Process  whereon  to  ground  testa' 
turn  is  relumed  by  the  attorney  of 
course.  Palmet  v.  Price,  2  SaUc. 
689. 

6  Personal  service  neeessary  in  the 
iirgt  process  in  latiiai.   jinotu  Lafft. 

253. 

7  May  declare  qui  torn,  though  the 
proens  ig  not  set  out«    English  no* 


'  tice  00  procels  neM  not  ^xpren  tb^ 
year.  The  Weaver^s  Coinffony  qm 
tam  V.  forresi,    2  Str,  ±232, 

8  12  G.  1,  ^29,  on  serving  copies  of 
process  need  not  shew  the  writ 
WorUy  V.  Glover.    2  Str.  877. 

9  The  eoiirt  will  give  a  man  leave 
to  serve  a  felpp  with  proeess,  though 
he  is  under  sentence  of  death,  aod 
likely  to  have  bis  sentence  changed 
for  transportation,  if  the  felony  did 
not  occasion  any  forfeiture;  and 
the  party  applying  will  undertake 
not  to  sue  out  execution  against  ths 
person.  Coppin  \\  Gmrier,  2  L 
Raym,  1572.    Sir.  878. 

10  Copy  of  proeess  served  uiihoutder 
fenuant^s  name  to  the  notice  at  the 
bottom,  bad.  fiehewa  v.  James,  i 
Wils,  104^ 

11  A  bailitf  is  bonnd  to  make  affida? 
vit  of  the  service  of  process,  whea 
required.  King  y.  Budge.   iPladf, 

432. 

12  Judgment  on  a  demurrer  to  a  nle^ 
must  be  entered  with  etjuiam^ 
curioe  quod  placiP  prcB^j  tie.  M 
woody,  Burr^  lSalk.^2,  2L 
Baym.  821. 

Judicial  writ  must  be  returned  befon 
alias  can  be  sued  out.  When  cnroc 
quashed,  plaintiff  entitled  to  sie 
out  another  writ.    Ibid, 

13  The  custos  brevium  is  to  indorK  on 
every  writ  on  what  day  and  at  what 
hour  it  is  filed.  Beg,  Oen.  8  Ttni^ 
Bep.  787. 

14  A  bill  of  Middlesex  mny  be  returih 
fible  the  same  day  that  it  is  sued 
out.  Oxlade  v.  Davidsan.  4  Tern 
Bep.  610. 

10  Ihe  court  refused  to  set  aside  4 
bill  of  Middlesex^  which  was  to  an- 
swer plaintiff  in  a  plea  of  (Mt,  is- 
Btefid  of  trespass.  Barber  ?.  Uou^* 
2  Term  Bep.  di3. 

16  The  eourt  will  quaah  a  writ  for 
irregularity  if  it  bar?  an  infoniial 
return,  althou^  the  day  of  the  re- 
turn be  equally  certain  as  in  lb* 
common  form.  Beubd  v.  Prestcm. 
9  East^  291. 

17  It  is  irregular  if  a  eaptos  be  served 
altar  the  date  of  the  return,  aotl  n 
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ffiere  be  not  15  days  between  the  able  process.     £U/y  v.  Bbaw*    6 

teste  and  the  return.     Whate  v.  Fid"  Term  Rep.  74. 

ler.    i  H.  Black.  222.  25  So  service  of  a  writ  (directed  to 

18  Bat  if  the  defendant  take  the  de-  the  sheriff  of  J^Tcnmmbirtand^  in 

claratioD  out  of  the  office^  he  there^^  t^TewcasUe  upon  l^fRc,    was    field 

by  waives  all  pree&ding  irre^ari«>  ^*^^'      BuBoy  ^  al.  v.  Fmrcn.    8 

ly.    i  H.  BlijLch  2r^.  TennBap.^AS. 

i9  If  a  defendant  be  arrested  after  the  26  Service  of  a  htUat  at  eight  o'clock 

writ  is  returnable)  t)ie  officer  cannot  in  the  evening  of  that  day  when  it 

kgallj  detain  him,  (though  for  the  is  returnable  is  good,  thou^  the 

fthortest  time)  until  the  writ  be  eon-f  declaration  be  left  in  the  office  in 

tinued.    Loperidge  y.  PUistow.    2  the  course  of  the  same  day.      i 

K  Black,  20.  Term  Eep.  191. 

^  Oo  aU  writs  ef  distringas  returna-  ^  So,  in  the  case  of  Ward  and  WU- 

ble  on  the  last  day  of  term,  plain-  kirtsony  the  court  refused  to  set  a* 

tiff  may,  at  the  rising  of  the  court,  side  the  nroceedings,  though  the 

inove  to  increase  issues  on  the  alias  notice  of  oeclaration  waii  not  served 

or  pluriesy  to  be  thereupon  issued  till  half  aAer  ten  at  nigbt.    i  Term 

next  day ;  or  to  sell  the  issues  where  Bjep.  192,  n. 

they  have  been  levied  on  such  dis-  26  ^rvice  of  notice  of  a  declaration 

tnigas.    Re§.  Gen.   1  JBoSf  ^  Pull  on  a  Sunday  is  bad,  though  the  de^ 

312.  fendant  accept  it  knowine  it  to  be 

2i  After  a  summons  and  distringas  irregular.     Morgan  r^  Johnson*    i 

issued  against  a  privileged  ieten-  H.  nlack,  628. 

dant  in  the  county  where  the  action  29  So  is  service  of  a  latitai^  though  the 

ii  brought,  bnt  in  which  he  did  not  defendant  afterwards  applied  to  setr 

reside,  and  of  which  process  he  had  tie  debt,  and  do  not  take  (be  objec* 

no  notiee,  and  returns  of  nan  estin'^  tiou  till  served  with  a  mle  to  plead. 

tentus  and  nulla  bona,  a  testatum  dis^  Taylor  v.  Phillips.    3  East,  lUff. 

iringas  may  regularly  issue  into  the  30  It  is  a  matter  of  public  policy  tbaf 

^unty  in  which  he  resides  and  has  no  proceeding's  of  the  nature  deseri* 

property,  without  any  new  somn^ns  bedfin  the  statute  should  be  had  on 

ID  saeh  county ;  but  the  sheriff  ought  a  Sunday  /  their  irregularity,  there* 

not  to  levy  more  than  40s.  nnder  fore,  cannot  depend  op  the  assent 

such  testatum  distringas  in  the  first  of  the  party  to  waive  the  objection 

iastanee,  according  to  the    usual  to  proceedings,  absolotely  fvoided 

course.      Bloxam   v.    Surtees,     4  bv  the  statute.    8  East^  106. 

Mast,  162.  31  Where  there  is  an  agent  in  town 

98  Only  the  defendant  or  defendants  all  notiees  are  given  to  him,  and 

b  one  aetion  can  he  included  in  a  are  not  sent  into  the  country.    Bui* 

bailable  writ  $  secus  if  the  writ  be  ler  3.      Oriffiths  v.    fFil/tiams.      1 

not  bailable.    Holland  v.  Johnson*  Tmn  Bep.  710.    But  see  Hayes  ▼« 

4  Term  Bep.  695.  Perkins.    8  East^  668. 

^  Proeeedines  set  aside  because  the  82  The  plaintiff,  after  siiing  ont  com* 

bill  of  Mmuesex  was  served  in  the  mon  process,  may  sue  out  a  baila* 

eily  of  London.    Borman  v.  B^Ua^  ble  writ  for  the  same  cause,  and 

Wjy*    1  Term  Rep.  187.  arrest  the  defendant,  before  he  dis- 

^  But  the  eonrt  refused  to  set  aside  continues  the  first  action.    Bishop 

the  proceedings  merely  because  the  v.  PowelL    6  Term  Rep.  616. 

defendant  was  served  with  a  ^-  83  MUer  if  the  first  writ  be  bailable. 

tat  in  Middlesex  ^  service  is  saffi-  f     Ibid. 

'  tient  if  it  gives  personal  notice  to  84  The  Enslidi  notice  to  appear  most 

(be  iiarty,  provided  it  be  not  a  l^il-  be  added  to  all  common  proeei^ 


1 90  «aACTicB  xam. 

where  the  defendant  is  not  holden  42  When  a  writ  is  returned  hy  m  iif- 

to  baiL  whether  the  cause  of  actiou  ficer  as  duly  served,  the  ddfeiulaDt 

do  or  do  not  amount  to  tol.    Lundey  is  estopped  from  denying  the  ser> 

qui  tarn  v.  FUz,    7  Term  Rep,  337.  vice.    And  the  court  ex  officio  take 

35  Notice  subscribed  to  process  to  ap-  notice  of  the  return.    Slayton  v.  In* 

|iemr  on  the  qiiarto  die  post,  is  s;ood.  habitants  of  Cheder.    4  ^^ss.  478. 

JSumner  v.  Bvady  S^  a/.   1  £r.  Black,  43  Original  writs  against  a^regafe 

'630.    *  ^corporations  of  every  description) 

S6  But  the  court  have  sinee  ordered  must  be  served  thirty  days  at  least 

that  the  rdurn  day  should  be  ioser-  before  the  return  day ;  by  statute  of 

ted ;  which  they  said  was  tjie  prac*  ±785,  c.  79,  s.  6.    BaUard  v.  Mm- 

tice  previous  to  the  case  of  Sumner  .  tucket  Bank.    5  Mass,  99. 

T.  Brady  and  more  conformable  to  44  Where  several  defendants  are  sii- 

the  statutes.     Busldon  v.  Ckapvmn*  ed  on  a  joiut  contract,  and  some  of 

2  Bos.  ^'  Full,  340.  them  are  out  of  the  jurisdiction  of 

37  It  is  not  necessary  to  add  the  name  the  commonwealth,  having  no  u«oal 

of  the  filazer  to  a  common  capias  in  place  of  abode  withiu  the  state,  at 

C  P.     Frost  V.  Eyles  Sf  al>    1  H.  which  a  summons  might  be  Jefi; 

Black.  120.  the  plaintiA'  may  cause  his  writ  (o 

88  If  the  plaintiff  prove  a  cause  of  be  served  on  those  w  ithin  the  state, 

action  before  the  bill  filed,  though  and  proceed  only  against  tliem  for  « 

after  the  writ  sued  out,  it  is  suffi-  the  bj  eaeh  of  contract  by  all.  Tbis 

cient  as  %veil  in  the  case  of  bailable  rule  extends  also  to  actions  i^ioA 

AS  eonunon  writs^,  Best  v.  fVilding.  executors  and  administrators.   Tap^ 

7  Term  Rep.  4.  pen  v.  Bruen.    5  J^iass.  193. 

39  The  plaintiff  is  entitled  to  recover  45  In  an  action  against  six  several  ob- 
fur  goods  sokl  and  delivered  upon  Vigors  service  was  made  on  five  oih 
credit  for  a  certain  time ;  it  appear-  iy,  and  as  io  the  sixth  the  officer   ; 
ing  by  the  special  memorandum  that  certified  that  he  had  no  last  and  u- 
the  bill  was  filed  on  a  day  subse-  sual  place  of  abode  in  hiseoantj; 

3uent  to  the  expiration  of  the  ere-  the  defendants,  on   whom  seniee 

it,  though  the  writ  appeared  to  had  been  made  moved  that  the  pro- 

'have  issued  before.    But  if  the  de-  ceedings  should  be  stayed  for  want 

fendant  were  actually  arrested  be-  of  service  on  the  sixHi,  whom  thej 

fore  the  credit  expired,  semft^e,  that  suggested  to  be  an  inhabitant  of  the 

he    has  his   remedy  in    damages.  commonwealth,  and  within  the  reach 

Swanscott  v.  West  garth.    1  East,  7  Q.  of  process.    The  motion  was  oTcr- 

40  One  who  was  residing  at  an  hotel  ruled,  and  the  action  proceeded  a- 
in  London  from  the  time  of  his  ar-  gainst  the  'five  who  had  been  scrvel 
rest  till  he  was  served  with  notice  with  process.  fkdlv^Mtfggffd^ 
of  executing  the  writ  of  inquiry  was  8  JMoss.  423. 

holden  not  entitled  to  more  than  46  On  proceedings  under  (h#aetfor 

eight  dav^s  notice  in  a  town  cause,  the  relief  of  debtors  with  respect  ts 

thongh  his  general  residence  (his  the  imprisomneot  of  their  persp|K» 

home)   was  above  40  miles  from  where  the  plainfiff  «reAitor  resides 

town.      Uayi  v.  Hooper,     7  East^  out  of  the  state,  service  of  a  notice 

624.  of  the  petition  on  his  attorney,  ^ 

41  Service  ofnotice  of  a  plea  filed  on  sufficient.  Bates  v.  fftUiamB.  t 
Sunday  is  void,  by  construction  of  Johns,  Cases,  39. 

the  statute  29  Car.  2,  c.  7,  s.  6,  47  A  service  of  a  noticcL  must  he  oik 

which  avoids  all  process,  &c.  served  some  person  in  the  house  oroin^^ 

«»n  that  day«    Roherts  v.  Monkhouse.  of  the  attorney  of  the  opposite  f^' 

iB  Easty  947.  ty  ;  and  it  must  he  shown  that  ev^ 
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ry  tlHng;  Ikaa  been  Jone  to  bring  it 
home  to  the  party.  Gelstan  v. 
Swarttetmt.    1  Johns,  Cases^  13 A. 

48  8er\'iee  of  a  eopy  of  a  bill  a^inst 
an  attorney,  on  a  person  in  his  of- 
fice, who  appeared  to  be  one  of  his 
fftDiily«  is  not  a  saffieient  servLee, 
where  the  reeeipt  of  it  is  denied, 
ami  no  reason  shown  w  hy  there  was 
not  a  bet  ter  servi  oe.  SiiUer  t,  Brid- 
ie.   1  Johns.  Cases^  244. 

19  Service  of  a  notiee  of  a  motion,  by 
iearins;  it  at  the  lod^iti^  of  an  at- 
torney is  not  snflieient.  It  must  be 
served  personally,  or  be  left  at  his 
office  or  place  of  bnctiness.  Jackson 
e.vdem,  Picfcart  v.  Eacker,  1  Jofins. 
Cases,  S31. 

10  In  proeeedinG;s  under  ^he  act  for 
the  relief  of  debtors  with  respect  to 
the  imprisonment  of  their  persons^ 
treditors  residini;  out  of  the  state, 
a**  it  respects  noiice.  are  to  be  eon- 
fid  ered  not  foynd.  In  ihp  matter  of 
Jnitiams.    -1  Johns.  Cases,  41(5. 

51  Notice  of  taxins;  costs  must  he  ser- 
ved on  the  attonisv,  not  on  the 
eoansel  in  the  cause.  Jackson  ex 
dem.  Lewis  and  others  v.  Larroway. 
2  J^ns.  Cases,  i  t4. 

82  Where  an  altnrney  is  employed, 
notice  must  be  servo^l  on  him,  not 
oh  the  parly.  JVardelly.  Eden.  2 
Johns.  Cases,  12(5. 

88  Where  no  attorney  is  employed  by 
a  delendaut  in  error,  on  certiorari, 
the  notice  of  the  rule  to  join  in  error, 
must  be  served  on  the  defendant 
personal ly.  llardenbergh  v.  Thwnjp' 
son.    1  Johns.  JRep.  61. 

fl^  Serviee  of  a  notice  of  a  rule  for  the 
uii^nroent  of  errors,  mnst  either  be 
personally,  or  good  reason  be  shown 
why  it  is  not,  and  that  it  has  been 
hh  at  the  last  and  usual  place  of  a- 
bode  of  the  party,  if  he  has  removed 
from  the  eounty.  Graves  r.  Miller. 
1  Johns.  Rep.  909. 

33  A  notice  of  a  judg^e's  order,  enlar- 
Sins;  the  time  of  pleading,  is  not 
tofficient ;  a  copy  of  the  order,  at 
least,  must  be  served  on  the  attor- 
ney of  the  plainiiff.  Che£ihaui  v. 
^wis,    2  Johns,  Rep.  iQh. 


56  Is  not  the  proper  mode  of  sepvingp. 
a  judge's  order,  to  show  the  origin-- 
al,  and  leave  a  copy  with  the  par* 
tv?     Ibid. 

m 

67  To  bring  a  person  into  contempt^ 
for  disobeying  a  judge^s  order,  it 
most  have  been  served  by  showing- 
tbe  original  order  at  the  same  time 
the  copy  was  served.  Howland  v. 
Ralph.    3  JofiTis.  Rfp.  20. 

58  Where  the  attorney  of  one  of  the- 
parties  resided  out  of  the  city  of 
JSltw-Tork,  but  within  40  miles, 
and  had  an  agent  iu  the  cily,  ser- 
viee of  notice  in  the  cause  on 
such  agent,  in  vacation  was  held 
not  to  be  sufficient.  Hunt  v.  Onder* 
donk.     3  Johns.  Rep^  149. 

59  Service  of  a  notice  on  Thursday, 
of  an  iotended  motion  on  Monday 
following,  is  sufficient,  diaries  v^- 
Stansbnry,    3  Johns.  Rep.  261. 

60  in  every  case  of  the  service  of  no- 
tice,^except  it  be  to  bring  a  party  into* 
eonlempt,the  leaving  t  he  notice  at  tha 
dwelling-house  of  the  party,  is  suf- 
ficient, and  equivalent  to  a  personal 
service.  Johnston  v.  Robbins.  & 
Johns*,  Rep.  440. 

61  It  sesmsj  that  where  a  sherilf  i» 
plaintiff,  he  may  serve  his  own 
writ.  Bennett  v.  Fuller.  4  Johns* 
Rep.  486. 

62  Where  the  plaintiff  resides  in  a 
foreign  country,  and  the  defendant 
produced  affidavits  to  show  that  the 
judgment  was  satisfied,  a  rule  to 
show  cause  why  a  satisfaction 
should  not  be  entered  on  the  record 
was  granted,  which  was  direoted  tO' 
he  served  by  deli^^ring  a  copy 
thereof  to  the  attorney  of  the  plain- 
titi'on  record,  and  putting  up  anoth- 
er at  the  clerk's  office.  Leev.Broicm 
and  others.    6  Johns.  Bep.  132. 

63  Appearance  iu  a  suit  waives  all 
irregularity  as  to  notice.  Rowley  v, 
Stoddard.    7  Johns,  Rep.  209. 

64  Where  on  application  of  a  defend- 
ant in  eje<*tmeut,  a  demise  is  order- 
ed to  be  struck  out  of  the  plaintiff' \s 
declaration*  he  mu«t  serve  a  certifi- 
ed copy  of  the  rule  for  the  amend- 
ment, on  the  plaintiff,  which  shall 
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•be  deemed  an  aetaal  amendment,  as 
to  &U  sabseqaent  proceeding  on  the 
part  of  the  plaintiff;  and  the  defen- 
danty  without  a  new  copy  of  the  de- 
claration being  Berred  upon  him, 
must  eater  into  Uie  consent  rale,  and 
plead  in  20  days  after  service  of 
the  certified  copy  of  the  rule  for 
the  amendment,  unless  otherwise 
ordered  by  the  court ;  and  the  rule 
shall  be  suifieieot  to  authorise  an 
actual  amendment  of  the  declara*- 
tion  on  file,  or  to  file  a  new  one  in 
its  stead,  whenever  it  may  become 
necessary.  Jackson  ex  demise  Kel* 
ly  and  Oakley  v.  Belknap  7  Johns, 
Sep,  800. 
60  A  person  under  recognizanee  to 
appear  at  a  court  of  e*eneral  ses- 
sions of  the  peace,  while  attending 
that  court,  was  arrested  on  a  capias 
out  of  this  court,  and  held  to  bail ; 
and  this  court  ordered  him  to  be 
disehare^ed,  on  filing  common  bail, 
unless  tiie  plaintiff  elected  to  waive 
the  arrest,  and  take  out  a  new  pro- 
cess. J^ours  V.  Tuckerman.  7 
Johns.  Rep.  BBS. 

66  Where  a  writ  of  ferror  is  brought 
on  a  judgment  in  a  court  of  com- 
mon pleas,  and  no  attorney  is  em- 
ployed by  the  defendant  in  error, 
m  this  court,  the  service  of  the  as- 
signment of  errors,  and  notice  to 
join  in  error,  must  be  served  on  him 
personally,  either  by  delivering  the 
same  to  him,  or  leaving  them  at  his 
dwelling-house,  or  in  such  other 
mode  as  the  court  mi^^ht  specially 
direct,  under  the  circumstances  of 
the  ease.  Cletnent  v.  Crossinan.  8 
Johns.  Rep,  287. 

67  la  a  suit  against  an  attorney  of 
this  court,  the  hill  is  in  the  nature 
of  a  process,  and  must  be  served  on 

y         him  personallif^  or  by  some  other  ser« 
""v.     vice,  which  the  court,  under  cir- 
cumstances, may  consider  eqniva- 
*  Jent.    Service  on  the  agent  of  the 
n^ttomey  is  not  snflicient.      Backus 
v.\  Rogers.    8  Johns,  Rep,  81f6. 

68  Sejevice  of  a  notice  in  vacation  of 
a  mrption  to  be  mads  in  term,  on  the 
a^ffnt  of  ^be  attorney  in  Ulka  is 


sufficient.      Chapman  v.  HajjmoMi 
8  Johns.  Rep.  860. 

69  Service  of  a  notice  on  an  attorney 
or  his  clerk  in  bis  office  at  10 
o'clock  iu  the  evening,  is  good. 
Cooper  V.  Carr.    8  Johns.  Rep.  360. 

70  Where  no  attorney  is  employed 
bv  the  defendant  in  error,  the  as- 
signment of  errors  rteed  not  be  ser- 
ved on  the  party  ;  but  only  a  notice 
to  join  in  error.  Vemey  v.  Bene* 
diet.     8  Johns.  Rep.  360. 

71  To  entitle  the  plaintiff  to  judgment 
by  default,  the  service  of  a  summoni 
on  the  person  of  the  defendant,  as 
well  as  if  let\  at  his  honse,  must  be 
ten  days  before  the  return.  1  DaUaSi 
154. 

72  How  a  subpcena  may  be  served  on 
a  witness  out  of  the  county,  wbere 
the  court  sits.     2  Dallas^  fOl. 

73  What  is  reasonable  time  for  «er- 
ving  a  subpceua,  and  to  move  for 
an  attachment.    2  Dallas^  333,  ♦. 

74  The  marshal  muftt  serve  atlach- 
roents  on  witnesses  for  notobeyiog 
a  subpoena  wherever  they  reside,  is 
the  district.     2  DaUas,  BBS. 

75  Rule  for  serving  process  issoinga* 
gainst  a  state.    3  Dallas,  B39, 339 

to  342.  I 

76  Process  of  subpoena  in  suits  in  c* 
qiiity  to  be  served  60  days  before 
the  return  day ;  and  if  defendant 
does  not  appear,  the  plaintiff  mj 
proceed  ea?  parte.  8  /]totfo5,333, 
8*2. 

77  To  support  a  judgment  on  a  collec- 
tor's bond  at  the  return  term*  >t 
must  appear  by  the  record,  that  the 
writ  was  executed  14  day«  hem^ 
the  return  day.  Dobifnes  v.  VnM 
States.    8  Cranch,  241. 

XXIV.  Trial,  proceeding  to,  and  a$ 
to  notice  off  ^c, 

1  If  on  an  old  issue,  notice  of  trial 
be  given  before  the  first  day  in  W 
term,  it  is  surticient,  and  it  need  "•' 
be  c;iven  before  the  essoi^n  di)* 
Harvey  v.  Porter,    l  *S/r.  31!.      ^ 

3    Ruled  that  if  the  plaint  iff  «b«*» 


PRACTICE  XXIV.  193 

ftot  entfer  his  mne^  or  if  it  ig  enter*  bel  publislied  with  inteation  4o  in*- 

ed,  and  he  will  not  carry  down  the  floenee  the  jury,     Bex  v.  Mar^ 

eaiue  to  trials  the  defendant  may  €hray,    1  Burr,  499--01O. 
by  rule  compel  him  toventer  it;  and   12  If  a  cause  had  laid  at  i«raefour 

if  it  is  entered)  the  defendant  may  terms,  and  no  proceedings,  tliere 

carry  it  down  by  proviso.    Jhum.  8  must  have  been  a  full  terra's  notice 

Salk.  362.  of  trial,  excluding  the  term  wherein 

a   Trial  not  put  ofl'on  the  general  af-  issue  was  joined.     Miwin  v.  Cor^ 
fidavitof  the  absence  of  material    •  bUL    2  Souk.  600. 
witnesses,  where  the  ease  is  suspi-   13   If  the  principal  eaase  be  within 

eioos  and  the  witnesses  are  foreign-  the  jurisdiction,  and  an  issue  de- 

ers  never  likely  to  return  to  Eng^  pending  on  foreign  laws  arises,  it 

lamL      The  KjLng  y.  D^Eon.     1  mav  be  tried  in  the  next  eottnty^ 

Black.  5iO.    8  Burr.  1018.  and  foreign  laws  given  in  evidence. 

4  Trial  put  off  till  a  commission  fFay  v.  Fally.  2  SaUc.  601. 
should  go  to  examine  a  material  14  In  assumpsU  lor  money  won  at 
witness,  who  was  out  of  Englandf  play,  the  trial » shall  not  be  stayed 
and  refused  to  attend  the  trial*  till  an  indictment  pending  for  tho 
Tke  Kinfi  v.  Belinda  fFilUamey  ei-  cheat  be  tried.  JBtnonymous,  2  £Ui(r. 
ted  in  The  King  y.iy Eon.  t  Black.  649. 

612.  16   Subsequent  declaration  of  theju* 

5  Trial  on  collateral  issues,  though  ry  shall  not  vitiate  a  verdict  given 
in  capital  cases,  shall  not  be  put  off,  according  to  the  merits  df  the  case-* 
unless  the  defendant  makes  oath  of  Clark  v.  8tepken8on,  2  Black.  803* 
the  truth  of  hisjplea.  The  King  v.  16  Notice  of  trial  is  necessary,  though 
Charles  BadcliJle.  See  also  1  Black.  the  trial  is  put  off  hv  rule  of  court 
4,  Bi2.  to  a  day  certain.     EUis  v.  TVnsIer. 

6  Affidavit  to  put  off  trial  for  ab-  2  Black.  798. 

seace  of  material  witness  ;   that  A.  17  A  continuance  of  a  void  notice  of 

m  a  material  witness  in  the  cause,  trial,  given  within  the  regular  time^ 

and  is   major  of  a  regiment,  which  may  operate  as  a  new  notice.    Ti/te 

raiment  Is  beyond  sea,  at  such  a  v.  Stevenion.    2  Black.  1298. 

place ;   held  bad ;    though  perhaps  18   There  most  be  a  rule  before  any 

it  mi^t  have  done  if  there  had  ap-  trial  by  proviso.  Dobson  v.  Tay2or» 

peared  to  have  been  merits.     Zof^  2  8tr,  1066. 

font  v.  Jennings.    Lofft^  187.  19  If  a  prosecutor  removes  an  indicts 

7  Trial  at  bar  will  not  be  granted  ment  from  the  sessions  into  K.  B. 
where  the  party  applying  refuses  the  defendant  cannot  carry  it  down 
to  consent  to  the  usual  terms  of  mn«  to  trial  at  the  assizes  next  after  the 
taal  justice  and  convenience.  Gran-  removal ;  and  a  trial  thereupon  will 
ted ;  and  will  be  granted  out  of  an  be  void«  though  the  attorney  genc-^ 
issuable  term  upon  proptr  occasion.  ral  shall  grant  a  nisiprius. 

Anon.    Lqfft^ia^.  ^is  not  a  sufficient  reason  for  atrial 

8  Verdict  set  aside  for  want  of  no-  at  bar,  that  the  prosecution  on  an 
tice  of  trial  within  a  year  after  issue  indictment  for  an  assault  in  the 
joined.      Hatchell  v.   Or\ffUhs.     2  queen's  palace^  whibt  the  queen 

Balk.  646.  was  sitting  in  council  there,  unless 

9  Trial  refused  to  be  put  off  till  spit  it  is  carried  on  by  the  direction  of 
in  the  spiritual  court  determftied.  the  crown.  The  ^ueen  v.  Banks.. 
Salisbury  v.  Frockjf.    2  8alk.  646.  2  £.  Buym.  1062.    2  SaUc.  662. 

10  Two  days'  notice  to  be  given  after  20  The  traverser  of  an  inquisition  for 
ne  rttif  later  at  sittings.  Highmpre  the  king  i^  to  be  considered  as  a  de- 
T.  Walker.    2  SaUc.  663.  fendant  upon  such  a  traverse;  there- 

11  Trial  put  off  upon  account  of  a  li-       fore  iA  this  case  of  lunacy^  thaprns- 

VOL.  fii.  26 
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eeutor  of  tlie  ctfrnmission  has  a 
right  to  make  up  the  record  and 
carry  it  down  to  trial.  The  King 
V.  Roberts,    2  Sfr.  1208. 

SI  Affidavit  to  put  oft*  trial  for  ^ant 
of  a  material  witness  must  befall 
to  the  eause^  and  shew  that  you 
have  sueh  a  witness  who  is  materi- 
al to  the  cause,  and  there  are  rea** 
sonable  ho/pes  <»f  producing  him  if 
the  trial  be  put  oft*,  jtfnon.  Lofft^ 
603. 

22  And  you  should  be  ready  to  admit 
neeessary  facts  that  only  are  of 
form  to  be  proved  by  witnesses,  .i- 
720R.     Lqfft^  769. 

sa  When  a  cause  has  been  supended 
a  year  after  it  was  at  issue,  the  de- 
fendant is  entitled  to  a  term^s  no- 
tice of  trial ;  but  not  when  he  him- 
self has  suspended  the  cause  by  an 
injunction.  Hayleij  v.  Riley,  1 
Doug,  71,  72,  and  n, 

^  An  issue,  joined  upon  a  faet  local- 
ly confined  to  another  county  than 
that  in  which  the  venue  is  laid  in 
the  declaration,  ou^ht  to  be  tried  in 
the  county  to  whiob  the  faet  is  so 
eonfined ;  but  a  trial  in  the  county 
in  which  the  venue  is  laid  in  the  de- 
claration, cannot  be  objected  to  af- 
ter verdict.  Sir  Riohard  Levins  v. 
Ladif  Calverly,    i  L.  Raym,  SiiO, 

UB  Evidence  of  partiality  must  be  ex- 
tremely strong  to  chans^e  the  place 
of  trial  in  a  criroinai  vnformation. 
The  King  v.  Marris.    1  Slack.  878. 

2fi  The  cause  was  tried  upon  a  day  to 
which  it  waft  continued  by  a  second 
countermand;  and  the' defendant 
making  no  defence,  the  verdict  was 
set  aside,  it  laying  only  in  the  plain- 
•  tiif's  power  to  contimie  his  notice 
once  in  a  term-.  Orem  v.  Qijford. 
2  8tr.  1119. 

27  Take  noHee  of  trial  ai  the  next  assi- 
zes J  good  oni  the  back  of  the  issue  $ 
not  otherwise.  Henbury  y^Bose*  2 
8tr,  i2S7, 

SB   On  notice  of  trial,  the  distance 

*  from  London  is  taken  by  the  compu- 
ted miles.  Osgood  v.  Lyon,  2  &tr, 
1216.  t 

^  Motion  to^uporscde  or  qaash  any 


writ  whatever,  eamiot  be  amde 
without  giving  notice  of  it.  Aun, 
1  fVils,  SO. 

30  Where  a  witness  wiKbe  abscot  t8 
months,  a  special  ease  is  requisite 
to  put  off  a  trial,  forwantoffaig 
evidence.   Lord  v.  Cooke,   i  Blade, 

436. 

31  It  was  settled,  oa  consideratisn, 
that  when  a  term's  notice  of  trial  is 
required  upon  an  old  issue,  the  do- 
tiee  must  be  given  before  the  esMign 
day,  and  that  is  a  full  term.  Bogg 
V.  Rose.    aSltr.  1164. 

3<3  Notice  of  trial  six  months  after  issue 
joined,  prevents  necesstty  of  givio^ 
a  term's  notice  till  a  year  after  that. 
Green  v.  Gauntlett.    1  Str,  03 1. 

33  A  countermand  in  Co^n  mast  be 
four  days  before  tlie  assizes.  Ma^ 
dapace  v.  Humphreys,    2  8tr.  t078« 

34  If  a  defendant  wh9  is  sued  by  a 
land  I  on]  in  the  name  of  his  tenant 
procure  a  release  from  the  nomiaal 
plaintift',  the  court  will  order  the 
release  to  be  delivered  up*  and  per* 
mit  the  landlord  to  proceed  in  thd 
action.  Fayne  y.  Rogers,  i  Dwg, 
407. 

35  The  grounds  for  granting  a  trial 
at  bar  are,  great  value,  probable  ^ 
length,  and  probable  difficulties  ia 
the  trial  I  and  the  court  may  Uj 
the  party'  applying^  for  a  trial  at 
bar  under  the  terms  of  payii^f;  bsr 
costs,  and  receivio^only  tiidfinMS 
costs.    Holmes  v.  Brown.    2  mMg> 

•   437. 

8S  Court  refused  a  motion  to  mAe  a 
person  defendant  where  it  appeared 
a  trick  to  put  off  the  trial.  Ak^ 
wick^s  Case,     i  Saffc,  257. 

37  Miles  distance  from  London  is  to  be 
computed,  as  to  notice  of  trial,  by  the 
usual  mode  of  computation,  and  lot 
by  admeasurement.  Mates  v.  FMr 
pher,     2  Str.  954. 

38  Where  the  defendant  resides  fortf 
.  miles  from  London^  there  moat  be 

fourteen  days'  notice  of  trial,  tboo^ 
he  was  arrested,  and  the  venue  Ui^ 
in  town.   Urind  v.  Torris.  2  Black. 

±205. 

39  If  a  party  refiist  to  cdusettt  to  tb^ 
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«xaiiii]iatioii  of^  tf  witiies9  to  an  es- 
sential iket  by  eoinmissioii,  when 
liis  presence  eanaot  be  eoinpelled, 
or  to  admit  the  faet,  the  court  will 
assist  the  other  party  by  putting  off 
the  trial.  Furly  v.  JVeumham.  2 
Doug.  4^19,  420. 
!  40  Time  of  trial  will  be  enlarged 
where  a  witness  4taunot  be  eoiAe  at, 
and  the  other  party,  tliough  the 
witness  was^  libroad  before  the  ae« 
tioD  eorameneed,  and  not  returned 
sinee^  refuses  to  admit  the  effect  of 
bis  evidence,    ^non,    Lofft^  28-2* 

M  The  plaintiff  is  not  bound  by  the 
pneiiee  of  the  eonrt  of  K.  B.  to 
givti  notice  of  trial  till  the  term  af- 
I  ter  that  in  which  issue  is  joined. 
&U  V.  Ba^htman.  .2  Ttvia  Rep. 
1u, 

4a  It  was  said,  hy  the  eouK  of  C.  P. 
that  where  ifsue  is  joined  early  in  a 
lem,  (e.  g.  within  the  first  six  days) 
lotiee  of  trial  must  be  given  in  the 
sane  term.  Fratoiftfon  v.  Fuipne*  <i 
H.  Btaoh,  SB, 

^  WhereJssae  is  joteed  in  the  vaea- 

tioti,*tbe  eonrt  of  C  P.  allows  the 

pUiatiff  the.  whole  of  thei  next  term 

to  proceed  to  trial  in.  \^Bafker  v. 

L     Mwman.    i  H.  Black,  't23. 

%%  To  sapportyin  the  BCXt  term  nfter 
that  in  w^hicliassne  is  joined,  a  rule 
fcr  jnigmtnt  As  in  case  of  a  nonsuit^ 
for  not  protseeting  to  triaU  'the  affi- 
'(hrit  nnist  state,  that  issue  was 
Joined  early  enough  inlt  he  preced- 
iog  term  for  the  plaintiff  to  have 
n|roceeded  to  trial  in  that  term. 
mi  in -the  third  term  a  general  af- 
fidavit, statingthat  issue  wasjoiaed 
Jq  the  former  term,  i^  suineient. 
Wn^e  V.  Sholls.    i  H.  BUttk.  282. 

^  And  in  a  subsequent  ease  under 
•seh  genentl  amdavit,  the  court 
held  tiiat  judgment,  as  in  case  of  a 
Boosnit  for  not  proceeding  to  trial, 
tsold,  in  no  ease,  be  moved  for  till 
the  third  term  after  that  in  which 
issue  is  joitied«  Da  Coda  v.  lad- 
9Ume.  2  H.  Blatk.  51^8. 
.40  If  issue  in  a  London  eause  be  join- 
^  early  enough  in  a  term  to  ena)>le 
the  plaintiff  to  give  notice  of  trial 


for  the  sittings' after  that  term,  the 
defendant  is  not  entitled  to  judg^ 
ment  as  in  case  of  a  nonsuit  for  not 
proceeding  to  trial,  unless  the  plain- 
tiff has  in  fact  given  notice  of  trial. 
JHuat^v*  Tvemamondo.   4  Term  Bep. 

47  If  one  of  several  defendants  reside 
within  forty  miles  of  London^  it  is 
not  necessary  to  give  the  ten  days* 
notice  of  trial  required  by  slatnte  14 
G.  2,  c.  17,  8.  3.  Fer  SMiwnt  J. 
Ferry  v.  Jackson-    4  IkrwRep,  520, 

48  Where  a  defendant  residing  in 
town  at  the  issuing  of  the  writ 
changes  his  residence  permanently 
to  the  country4at  the  distance  of  Ih* 
hove  40  nliles  from  town,  before  the 
delivery  of  the  issue,  he  is  entitled 
to  14  days'  notiee  of  trial.    Spenter 

49  The  venue  was  in  London^  and 
veVdiet  lor  plaintiff  without  defence^ 
which  was  set  aside  because  only 

weight  days'  notice  of  trial  was  giv- , 
ren,  the  delbndaift  residing  in  Jidter . 
Douglas  Y.Mnf.    4  Term  J2ep.  992. 

60  Where  a  plaintiff  has  carried  are- 
cord  down  for  triitl  onee,  the  eonrt 
of  K.  B.  refused  to  give  judgment^ 
as  intense  of  a'nonsHit,>for  not  ean- 

..  rying  it  down  a  second  time,'eten 
•ihough  it  weJ^  made  a  remanei  1h« 

.  first  time.  The  defendant  should 
have  carried  the  record  down  by 
proviso.  Mewhim  t.  Langley,  9 
Term  Bep,  i. 

ill  So,  where  a  plaintiff  had  onee  pro- 
ceeded to  trial,  the  eourt  of  C.  P. 
refmed  a  rule  for  judgment,  as  in 
.case  of  a  nonsvitv  for  not  .proceed- 
ing to  a  new  trial.  Forxeliu9  v. 
Jiaddoeks.    i  £f.  Black.  lOl. 

52  if  a  canse  be  made  a  remanetf  no 
new-  notiee  of  trial  need  be  given  : 
aliter  where  the  trial  of  the  eaoseis 
put  od'  to  the  next  sittings  or  assi- 
zes by  rule  of  eonrt  (B;  R.)  Jacks 
V.  Mayer.    8  Term  Bep.  24^5. 

03  And  even  when  a  plaintiff  gives  a 
peremptary  nndertaking  to  try  at 
the  next  sittings  or  assizes,  there 
also  a  new  notice  of  trial  mnst  be 
given.    Diet  p.  €un  K.  JB.  %  Ttrm 
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Sep,  246,  n.    Mmk  v.  Wade^  cited.  the  diseretion  of  the  eourt^  andmtut 

IM,  depend  upon  the  partieular  eircDn- 

94   Although  the  plaintiff  has  under-  stances  of  the  ease.   Bex  v.  ttfrncnf. 

taken  peremptorily  to  proceed  to  1  Term  Rep.  863. 

trial  at  the  next  assizes,  yet  the  de-  62  The  court  of  C.  P,  will  not  permit 


feudant  is  not  bound  to  attend  and 
be  prepared  with  witnesses,  counsel, 
&c.  without  having;  had  notice  of 
trial.  Ifieid  v.  fVeeks  ^  aL  i  ~ 
Black.  2Z2. 


the  mise  joined  in  a  writ  of  r^ht,  to 
be  tried  by  a  jury  instead  of  the 
grand  assize,  thoueh  both  parlies 
desire  it.  OidUm  y Harvey.  1  Bob, 
4*  PulL  192. 


B5  Nor  will  the  prothouotary  allow  68  Where  a  fair  triaV  cannot  be  bad 


him  the  costs  of  such  attendance 
and  preparation,  though  he  obtain 
judgment  as  in  case  of  a  non-suit, 
on  account  of  the  plaintiff's  not  pro- 
ceeding to  trial.    1  H.  Black.  222. 


ia  the  eonnty  where  the  matter  ari- 
ses, the  trial  will  be  awarded  in 
the  next  English  county  where  the 
king's  writ  of  venire  runs.  1  Term 
Rep.  863. 


06  The  eourt  will  permit  a  defendant  64   Therefore  where  the  action  arsie 


to  earry  a  record  of  an  issue,  direc- 
ted by  chancery,  down  to  trial,  on  a 
suegestion  that  tht  plaintiff  intends 
to  delay.  Humpage  ▼.  Rowley.  4 
Term  Ifep.  767. 

07  Where  the  defendant  carries  down 
the  record  by  proviso,  it  is  sufficient 
if  he  obtain  the  usual  rulo  for  trial 
by  proviso  any  time  before  trial,  e- 
▼en  though  it  be  obtained  after  he 
has  given  the  plaintiff  notice  of  tri- 
nl.  King  V.  PippU.  1  Term  Rep, 
'690. 

08  A  defendant  in  a  ease  where  the 
king  is  a  party  eannot  earry  down 
the  tnsiprius  vecord  to  trial  by  pro- 
viso. «^  ■        "  — 

661. 


in  the  city  of  Chester^  and  a  fair 
trial  could  not  be  had  there,  the  ve- 
nire was  awarded  into  the  eooity 
of  Salop.  1  Term  Rep.  868. 
60  But  in  a  subsequent  case,  the  eotft 
declared  that  this  opinion  wasfosn- 
ded  on  a  mistake ;  and,  upon  a  ng- 
gestion  entered  by  leave  of  Jbe 
eourt  upon  the  roll  that  a  fair  sod 
'  impartial  trial  eould  not  be  bad  in 
the  eonnty  of  the  eity  of  GMer, 
the  eourt  awarded  the  trial  to  be 
had  in  the  a^oimng  eowidjfelatm. 
Mex  v.  ».  Mary  on  the  HUlj  Hha- 
ter.    7  Term  Rep.  780. 


^      _  (And  see  the  notes  then^.) 

Rex  V.  Dyde.     7  Term  Rep.  66  CSaester  w  one  of  the  places  except- 
Rex  V.  M^Leod.   2  East,  202.      ed  out  of  stat.  88  O.  8,  e.  02»  for  re* 


And  see  a  ^.  as  to  prosecutions  by       gulating  trials  in  towns  corporate, 
private  persons ;  ana  a  general  note       0ie.    7  Term  Rep.  780,  n. 
on  the  trial  by  proviso.     2  Body  67  The  eourt  of  C.  F.  will  not  fit 


206,11. 

09  Where  short  notice  of  trial  is  to 
be  accepted  in  country  eauses,  such 
notice  shall  be  given  at  least  four 
days  before  the  commission-day,  one 
day  exclusive^  and  the  other  incln- 


off  a  trial  at  the  instance  of  the  de- 
fendant, on  account  of  the  ahfesee 
of  a  material  witness,  if  hebsseon- 
dueted  himself  unfairly,  or  bees  the 

cause  of  any  improper  delay.  ^^' 
ders  v.  Pittman.    iBoe.^M.9f^ 


sive.    Reg.  Gen.    8  Term  Rep,  ^M.  68  The  eonrt  of  C.  P.  will  not,  b; 


60  It  is  not  necessary  to  give  a  term's 
notice  of  trial  after  proceedings  in 
the  eause  have  been  suspended  for 
a  year,  if  within  the  year  the  plain- 
tift*gave  notice  that  he  should  pro- 
ceed again ;  but  the  common  notice 
of  trial  is  sufficient.  Riehitrds  v. 
Harris.    8  East,  1. 

61  The  granting  of  a  trial  at  bar  is  in 


putting  off  a  trial,  or  other  indirect 
means,  compel  a  party  tocomnitto 
a  commission  for  the  examinatioa  of 
witnesses  in  fib;of/iifu(.  Where  cob- 
tradietory  verdicts  have  been  fojort 
on  a  policy  of  insurance,  and  • 
third  action  brought  against  asotb-. 
er  underwriter,  the  eourt  will  i»* 
put  off  the  trial  to  enable  him  ^^^' 
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tarn  a  coiiuiiis§ii>ii  from  a  eoart  of 
equily  for  the  examiDatloii  of  wit- 
neiiieii  ia  Scoilandj  to  the  same  facts 
wliieii  were  giveo  in  evidence  on 
the  last  trial ;  at  least  if  he  has  ob- 
tained time  to  plead  on  the  osaal 
terms.  CoUand  y,  Vaughan.  i  Bo8* 
S[  FulL  2±0. 

69  That  eourt  refused  to  put  off  a  tri- 
al OB  aeeoant  of  the  absence  of  a 
material  witoess,  by  whose  evidence 
the  defence  of^slaverj  was  to  be  es- 
tablished. Hobmaon  v.  Smyth,  l 
Aos.  ^  PulL  404. 

70  The  a£Eidavit  of  an  attorney's  clerk 
to  pat  off  a  trial  most  state  that  he 
is  particularly  acquainted  with  the 
circumstances  of  the  cause,  and  has 
the  manaf^meiit  of  it.  JSiUUvan  v. 
MagUL    1  H.  Biaek.  637. 

7i  If  a  defendant  die  on  the  nig^t  he- 
lore  the  trijU  of  a  cause  at  the  sit- 
f  ines  in  term,  a  verdict  obtained  in 
Muek  cause,  and  the  judgment  enter- 
ed ap  thereon,  will  be  set  aside  up- 
on application  to  the  court.  Tty* 
far  V.  Harris,    s  Bos.  ^  Ftdl.  649. 

72  No  cause  shall  be  tried  by  a  spe- 
eial  ]iiiT  in  Middlesex  or  London^ 
isnless  the  rale  for  such  special  jury 
be  served,  and  the  cause  marked  in 
the  marshal's  book  as  a  special  ju- 
ry on  or  before  the  da^  preceding 
the  adjonrnmeBt  day  in  Midleeex 
and  London  respectively.  Begtda 
Gemndis.    10  Kad,  1. 

73  Where  the  plaintiff  was  ander  a 
stipulation  to  try  a  cause  at  the 
next  circuit  in  Mha-Fork,  or  be  non- 
sailed,  the  preTalence  of  an  epi- 
demic ferer  in  ^l^w-Forkj  was  hold 
a  safllcient  excuse  for  not  proceed- 
ini;  to  trial,  and  to  prevent  a  non- 
snit.  Torrey  t.  Morehouse,  i 
Johns.  Cases,  ^%2. 

74  If  the  defendant  neglects  to  ^ve 
notice  of  a  motion  for  a  commission 
to  examine  witnesses,  until  after  the 
cause  is  noticed  for  trial,  he  must 
pay  the  costs  of  the  notice.  Burr 
V.  ^Icisncr.    1  Johns,  Cases^  »9U 

75  Where  an  attorney  appears  for 
the  defendant,  the  service  of  a  co- 
py of  the  declaration,  by  putting  it 


np  in  tho  <Ace  with  a  notice  to 
plead    in    SO  da}s,   is    sufficient. 
Graves   t.   Bassenfrai.     1  Johns. 
.Cases,  091. 

76  To  eluinge  the  twntic  in  a  cause,  it 
is  not  enough  that  material  witness- 
es reside  in  another  cooaty,  but  the 
party  must  show  that  there  is  some 
material  fact  happening  in  the 
couoiy  to  M  hich  he  wishes  the  ve- 
nue  to  be  changed.  Gourlsy  r. 
Shoemaker,     i  Jo^ims.  Cases.  89^ 

77  Coots  were  granted  against  the 
plaintiff  for  not  proceeding  to  trial 
pursuant  to  notice,  though  the  dc- 
fendanl's  objectiug  to  the  jury  pro- 
cess was  the  reason,  that  the  cause 
was  not  tried.  JHU  ▼•  PTood.  1 
Johns,  Cas,  394. 

78  A  trial  by  record  is  to  be  broucht 
on  by  motion,  pursuant  to  a  notice 
of  four  days,  as  in  case  of  special 

^  motions.   ICnapp  r.  Mead.   2  Johns. 
Casesy  ill. 

79  Where  the  demandant  in  a  real 
action  enters  into  astipulation  to 
try  the  cause,  or  be  nonsuited,  he 
must  pay  the  costs  of  the  last  cir- 
cuit or  settiiUDi,  in  the  same  man- 
ner as  plaintiffs  in  oAer  causes,  for 
not  proceeding  to  triaL  PhiHpsr. 
Peck.    2  Johns.  Cases,  10  k 

80  Where  the  plaintiff  stipulates  te 
try  the  cause  at  the  next  circuit, 
but  does  not,  and  the  defendant  ne- 
glects to  move  for  judgment,  as  in 
ease  of  nonsuit,  at  the  next  term  af- 
ter sueh  default,  it  is  a  waiver  of 
the  default ;  and  the  plaintiff  will 
be  entitled  to  stipulate  anew,  if  th^ 
motion  is  made  at  a  subsequent 
term.  Haskins  v*  Sdtor.  2  Johns. 
Cases,  317. 

6i  Where  a  material  witness  for  the 
plaintiff  unexpectedly  went  abroadt 
so  that  he  could  not  be  suhpoanaed  at 
the  trial,  it  was  held  a  soffieient 
excuse  for  the  plaintiff  for  not  pro- 
ceeding to  trial  pursnant  to  the  sti- 
pulation* J^Tixon  V.  Hallet  and 
Bourne.  2  Johns.  Cases,  2iS. 
'  83  The  insolvency  of  the  defendant  is 
a  sufficient  excuse  for  not  proceed- 
ing to  trial,  pursuant  to  a  notice, 
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and  the  plaiatiff  may  diBeontinue 
without  cotts.  Hart  v.  Storeys  1 
Johns,  Bep»  143. 

63  Either  party  may  give  notiee  of 
bringing  on  the.argunient  of  a  ease ; 
ao4  if  the  eases  are  not  ready  to  be 
delivered  by  the  party  whose  right 
it  is  to  make  them  up,  when  the 
eanse  is  moved  by  the  opposite  par- 
ty,  he  may  have  judgment  by  de- 
fault. Jdalcolmv.  Bayard,  ±  Johns, 
Bep.  316. 

84f  If  iht  plaintiflf  consent  t^  go  to 
trial  on  a  bad  plea,  he  eanaot  after- 
wards set  aside  the  verdiet,  because 
the  judge  admitted  evidenee  under 
ity  not  authorized  hj  the  plea. 
JVkyerv.M'Lean.  ±  Johns.  Bep,  509, 

80  If  the  plaintiff  does  not  proeeedto 
trials  on  aceeunt  of  the  absence  of 
a  material  witness,  who  had  been 
duly  subpoBttoedf  he  is  not  obliged  to 
stipnlatCy  to  prevent  a  nonsuit. 
Mirseles  v.  Chopper,    2  Johns,  Bgp, 

460. 

M  Where  the  defendant,  in  an  aetion 
ifora  /iM,  pleaded  not  gQilty,and 
gave  notiee  of  certain  &ets,  to.'  be 
.given  in  evidenee  at  the  trial,  and 
oulerwards  moved  for  leave  to  strike 
^ui  the  notiee,  the  court  refused  to 
;grant  the  motion,  unless  he  would 
make  affidavit  of  the  falsehood  of 
the  matters  stated  in  the  notice. 
Clinton  v.  MUchell,     BMms,  Bep, 

144. 

*67  Where  the  copy  of  the  declaration 
and  notiee  of  rule  to  plead  are-  ser- 
ved upon  the  defendant  personally, 
and  he  afterwards  employs  au  &t- 
torney,  who  gives  notiee  of  his  re- 
tainer, the  deelaration  and  rale  to 
plead  need  not  be  served  de^novoi  on 
the  attorney ;  but  he  mast  put  in 
his  plea  in  20  days  after  service  of 
the  first  notiee.  Kleedee  v.  StyUs, 
3  Johns.  Bip.  200. 

^8  A  rule  for  a  commission  to  etam- 
ine  witnesses  abroad,  is  not  granted 
until  after  issue  is  joined  in  the 
muse.  Jackson  ex  dem.  JiUcins  r, 
Bancraft.    8  Johns.  Bep.  ^69. 

80  The  party  demurring  must  make 
"P  the  paper  books>  and  bring*  on 


the  cause  to  ai^neoit.   LUiUfdln^ 
Story.    3  Johns.  Rep.  ^2S, 

90  The  rule  adopted,  in  regard  to 
causes  to  be  brought  to  trial  at  the 
sittiug,  in  the  city  of  Mw-Vork^ 
that  if  it  is  made  to  appear  that 
the  cause  could  not  have  been  tried, 
had  it  been  notieed,  shall  excuse 
the  plaintiff  from  stipulating  to 
bring  it  to  trial  at  the  neat  eourt  or 
be  nonsuited, does  not  apply  to  eauses 
to  be  tried  at  the  couutrv  cireoits. 
Boss  V.    Vdvgham.     3  Johns.  Mep. 

442. 

91  In  an  action  against  a  skerijff 
where,  on  a  motion  for  a  noa»iiU, 
the  plaintiff  stipulates  to  try  the 
cause  at  the  next  circuit,  or  be  dob-. 
suited,  he  is  not  bound  to  pay  doit' 
6/6  costs.  Takot  v.  Woodruff.  8 
Johns.  Bep.  443. 

82  Where  a  representative  in  coesfesi 
is  libelled,  in  respect  to  his  effieisi 
conduct,  a  special  jury  may  be  a- 
warded.  Thomas  v.  Bumsty.  4 
Johns,  Bep,  482. 

88  A  special  jury  will  not  be  allowed, 
in  an  aetion  for  a  libel  on  a  person 
who  is  a  public '  offieer,  unless  the 
libel  relates  to  his  official  eoodset. 
Thomas  v.  CroswelL  41  Johns.  Mep. 
491. 

01  Special  pleu  most  be  signed  by 
counsel.  DiAois  v.  FhUips,  6  Johns. 
Bep,  235. 

d8  where  a  plea  was  sent  to  ifae  . 
plaintiff's  attorney,  but  miscarried, 
and  a  judgment  by  default  was  en- 
tered for  want  of  a  plea,  the  court, 
on  an  affidavit  of  merits,  allowed 
the  defendant  to  oome  in  and  ptesd, 
and  go  to  trial;  but  ordered  th» 
judgment  to  stand  as  sec«rily> » 
the  party  had  lost  a  trial,  f^^^ 
V.  Uarlidc.    6  Johns.  Bep.  287. 

98  Where  the  defendant,  after  an  ap- 
pearance, entered  a  rule  in  v^ea- 
tion,  to  declare  before  the  cod  si 
the  next  term,  which  «vas  served  oa 
the  agent  of  (he  plaintiff's  attonier, 
it  was  held,  that  the  service  of  the 
notiee  of  the  rule  might  be  at  snf 
time  before  the  term,  and  if  the 
plaiatiff ^d  not  declare  bdbr«  the 
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end  of  the  term,  his  default  night  lOf  On  affidavit  of  the  absence  of  a 

be  entered,  though  forty  days  had  mat^ial  witness,  the  court  pot  oflT 

not  elapsed  from  the  time  of  the  the  trial,  refusing  to  enquire  what 

sernog  the  notioe  on  the  agent.  his  testimony  would  be.    i  DaUaSp 

Baiixai  and  Wife  v.  Bates.   7  Johns.  1 35. 

Map.  SS7.  The  affidavit  of  a  person  eventuallj 

97  where  any  difficulty  arises  is  mak-  interested  in  the  sait,  proving  thes 
iog  op  a  feigned  issue,  ordered  by  want  of  a  material  witness,  is  suffi- 
the  court,  it  must  be  settled  before  eient  to  put  off  tlie  trial.    Ihid. 
ajadge,at  hisehambers.    Richards  106  The  court  will  not  in  one  action 
V.  Brown.,    7  Johns.  Bep.  82Q.  enquire,  upon  motion,  into  the  me- 

98  The  court  will  take  notice  of  a  fa-  rils  of  another.    1  DallaSj  127. 

rol  agreemeiit  between  attomies,  e-  107  In  what  eases  the  court  will  con-* 

Ten  as  to  bringing  on  a  cause  to  tri-  tinue  a  cause,  if  witnesses  or  even 

tl  at  the  eirevit.    Parker  y^  Boot.  parties  do  not  allend^  and  grant  a 

7  Johns.  Bep.  320.          '  "'  rule  for  taking  depositions  de  bene 

M  The  defendant,  by  mistake  of  his  esse.    2  Dallas,  40,  9«,  iOS,  0. 

attorney,  had  notice  of  trial  for  the  108  And  that  notwithstanding  the  act 

17th  instead  of  the  t3th,  and  not  of  congress.    2  Dallas,  883. 

appearing   on  the  13th,  judgment  109  How  notice  of  trial  must  be  gtv-* 

was  entered  by  non  sum  infumttttus;  en  in  the  country.    3  Dallas^  95,  6. 

bat  afterwards,  on  proof  of  the  mis-  Ho  When  a  rule  for  trial  or  nonpros 

take,  the  judgment  was  opened.    1  will  be  granted,  refused  or  enfore- 

VaUas,  2^u  ed.     2  Dallas,  105,  6, 143. 

100  A  third  person  fully  acquainted  Hi  A  rule  for  trial  by  proviso  cannot 

with  the  eireumstanees,  is  admissi-  be  granted    against  the  common* 

ble  to  make  the  affidavit  of  a  de-  wealth ;  but    under  a  peremptory 

fenee,  when  the^party  himself,  from  rule  to  try  at  the  next  term,  the 

eitreme  sitsknens   is   incapable   of  court  will  order  the  jury  to  be  qual- 

making  it.     1  Dallas,  248.  ified.    2  Dallas,  lOO,  110. 

tot  The  plaintitt;  after  stating  the  1^2  A  rule  to  file  the  plaintiff's  war- 
want  of  a  material  witness  who  had  rant  of  attorney,  must  be  moved  for 
Wea  subpcenaed,  put  off  the  trial ;  before  plea  is  pleaded.  2  Dallas, 
hot    the     court,    notwithstanding,  142. 

gi^anted  the  defendant  a  rnle  for  118  Wherever  a  landlord  means  to 

trial  next  term  or  non  pros,      l  aiake  defence  in  ejectment,  he  ought 

Balias,  251.  to  make  himself  a  party  on  the  re- 

10-^  Rale  lji>r  trial,  or  non  pros  ;  but  cord.    2  Dtdlas,  150,  l. 

afterwards  a  plea  added,  and  par-  114  Notice  of  trial  given  to  the  de-" 

tieolar  facts  referred  :  it  was  ruled,  fendant  in  cjeetment  is  sufficient  ^ 

tkst,  by  thid,  the  rule  for  trial  or  it  need  not  be  given  to  the  landlord. 

fu)n  pros  was  virtually  vacated.    1  IMd. 

BaJuas,  405.  115  If  an  issue  is  joined,  and  the  de- 

10)  Rule  for  trial  or  wm  pros  in  8ep'  fendant  submits  to  a  rule  for  trial 

timber  term,  ami  notice  at  bar ;  and  or  nan  pros,  before  the  deelaration 

i    the  canse  continued  generally  till  is  filed,  he  cannot  elude  the  oppe- 

Jamutry  term :  It  was  determined  ration  of  the  rnle  at  a  subsequent 

that  the  rnle  for  trial,  or  non  pros  term.     2  Dallas,  156. 

was  continued ;  and  that  a  new  tri-  116  Proof  of  defendant's  being  dan- 

al  was  necessary.    1  Dallas,  410.  gerously  ill,  is  not  cause  for  putting 

lOir  The  affidavit  of  one  who  was  off  a  trial.    2  Dallas,  ±82. 

landlord  to  the  defendant  in  eject-  117  A  suhpcena  need  not  be  taken  onf^ 

loent,  admitted  on  motion  to  put  off  to  ground  a  motion  for  putting  off 

the  trial  of  the  cause.    ±DaUas^8l.  atrial,  where  the  witness  waa  a» 
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attorney  and  had  promUed  to  at- 
tend.   2  Dallas^  183. 

118  The  trial  of  a  misdemeanor  put 
off  on  affidavit  of  the  absence  of  a 
material  witness ;  but  declared  not 
to  be  a  precedent.     1  Dallasj  9. 

The  court  would  not  force  the  crown 
to  a  trial,  or  dischar^  the  defen- 
dant from  bail,  without  some  ap- 
pearance of  oppression.    Ibid, 

119  The  statute  28  Edw.  3,  e.  13, 
granting;  trials  per  medietatem  tin" 
gutB  to  foreig;ners,  is  in  force  in 
^enmulvania.    1  Dallas^  7s. 

120  Under  what  circumstances  the 
court  will  grant,  or  refuse,  a  motion 
to  continue  a  cause.    8  DiaUasy  303, 

000. 

121  A  statement  of  the  case  most  be 
furnished  to  the  court  by  the  coun- 
sel on  each  side  of  a  cause.  Buks^ 
of  Court  xviL    l  Cranch. 

122  The  court  will  require  a  state- 
ment of  the  points  of  a  case  before 
argument.  Faw  v.  Mdnteller.  2 
Craneky  10.  Belly  v.  Lamar  et  al. 
2  Cranch,  349. 

123  If  statements  of  the  case  are  not 
furnished  according  to  the  rule  of 
the  court  on  that  subject,  the  cause 
will  be  dismissed  or  continued. 
Peuton  V.  Brooke.    8  Cranch,  93. 

12&  If  the  plaintiff  in  error  does  not 
appear,  the  defendant  may  either 
have  the  plaintift*  called  and  dis- 
miss the  writ  of  error  with  costs,  or 
he  may  open  the  record  and  go  for 
an  affirmance.  MonUUet  ▼.  JUiir- 
ray,    3  Craneh,  219. 

XXV.  Jtidgments,  when  set  aside,  ^c. 

1  Upon  payment  of  costs,  the  court 
will  set  aside  a  jud$;ment,  thoueh  it 
be  regularly  entered,  if  the  ptain- 
tiOr  had  not  lost  a  trial ;  ami  so  is 
the  common  course  in  C.  B.  Sis- 
ted  Y.  Lee.    t  Salk.  402.    # 

2  Judgment  set  aside  though  strictly 
res^ular,  in  order  to  try  tne  merits. 
Wood  V.  Cleveland.    2' Balk.  518. 

8    A  regular  judgment  not  to  be  call- 
ed   a  snapping  judgment,  where 
"'"  no  fraud.  Anon.  Ltffft,  149. 


4  In  all  real  aictions,  one  cannot  en^ 
ter  judgment  upon  a  peremptory 
rule  without  motion;  and  so  in 
mixed  actions ;  otherwise  in  penoo- 
al ;  but  this  extends  not  to  pleas  in 
abatement,  because  final  jud^ent 
is  not  given  on  them.  Cooke  v. 
Cooke.    1  Salk.  399. 

9  Judgment  may  be  after  plaintiff's 
death,  provided  it  be  within  two 
terms  aner  verdict  DuktofMr* 
folk^s  Case,    i  Salk.  401. 

6  Court  will  set  aside  a  r^lar  jn<%- 
ment  on  putting  the  plaintiff  in  as 
good  a  condition.  Fox  v.  Gloss. 
2  Str.  823. 

7  If  a  single  jndge  receives,  and  files 
exceptions  to  his  opinion,  and  there* 
upon  the  action  is  continued  to  tho 
next  term;  and  the  same  jud^  then 
deeming  the  exceptions  frivolous, 
enters  judgment  and  awards  exeea- 
tion,  the  court  will  not  set  aside  tbe 
juf^^ment  upon  motion,  but  will  put 
the  party  to  his » writ  of  error. 
Brown  r.  Bull.    3  Jiass.  211. 

8  Informality  in  the  service  of  a  writ 
is  no  cause  for  arresting  judgment, 
if  the  defendant  has  answered. 
mhtH  etaLr.  MaOucka  Bank.  S 
Mass.  79. 

9  If  upon  a  petition  for  a  review  the 
eourt  perceive,  upon  inspeetion  of 
the  papers,  that  the  judgment  eom- 
plaiued  of  would  be  reverwd  epoa 
error,  they  will  not  grant  a  review. 
Hart  V.  Huckins.    5  Mass.^  d60. 

10  Judgment  will  not  be  arrested  af- 
ter verdict  for  the  plaintiff,  if  as«f' 
ficient  title  to  the  action  be  set  forth, 
although  it  be  defectively  deelaiei 
Moor  V.  Boswell.    5  Mass.  806. 

11  Of  the  cases  proper  to  arrest  jadj^ 
ment,  and  for  a  new  trial.  BoU  v. 
Henry.    6  Mass.  00  h. 

13  After  a  judgment  has  been  arrest- 
ed, if  the  plaintiff  wishes  to  brings 
writ  of  error  on  the  decision  w 
the  court,  on  the  motion  io  arrest, 
the  eourt  will  order  judgment  to  be 
entered  for  the  defendant,  fbrtlif 
inanffieteney  of  the  declaration,  tffd 
if  the  defendant's  attorney  docs  sot 
make  up  the  record  of  saeli  j«'r 
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xkietit,  in  20  dup,  the  plaintiff's  at-* 
toro^y  may  make   it  up  without 
eosU.    Bayard  v.  Malcolm  Sf  JUal' 
coltn.    2  Johns,  Rep.  lOt. 
13  >Vhere  ^here  are  several  counts  iir 
adeciaraiion,  and  after  ioterioQii- 
tory  judginent,  damages  were  as- 
sesBed  upon  each,  and  judgment  ar- 
rested on  the  first  count,  no  objee- 
.   tioa  being  made  to  the  others,  the 
plaintiff'  was  allowed  to  enter  a  not- 
h  prosequi  on  the  first  count,  and 
take  judgment  on  the  others.     Ltu- 
ingston  v.  Livingston.      3  Johns* 
Bep,  189. 
^^  Where  thore  was  a  special  count 
aud  several   money  counts  in  a  de- 
claration, and   after   interlocutory 
judj^ment  for  want  of  a  plea,  dam- 
ages were  separately  assessed   on 
each  count,  and  judgment  was,  af- 
terwards, arrested  on  the  first  count, 
the  inqaisiliott,  &e    oo  the   other 
coonts  was  set  aside,  and  the   de- 
fendant allowed  to  plead  on  terms. 
Livingston  v.  E.recutors  of  Living' 
sfoB.    a  Johns,  Rf^p,  23^. 
*^  Ofl  the  return  of  a  writ  of  error 
from  a  court  of  common  pleas  to 
this  cnurt,  the  record  itself  is  re- 
mored,  and  this  court,  on  a  rever- 
sal of  the  judgment  below,  may  a- 
ward  a  venirt^  de  novo,  returnable  at 
a  eireuit  or  sittings.     But  where  it 
appeared  that  the  sum  demanded 
was  80  small,  that  the  plaintiff,  if 
he  recovered,  would  be  obliged  to 
pay  costs,  the  court  refused  to  j^rant 
a  venire  de  novo.     Brown  v.  Clark. 
^Jnhns.  Rep.  413. 
^*  A  regular  judgment  by  default,  for 
want  of  a  plea,  will   be  set  aside, 
on  payment  of  costs,  if  the  defen- 
dant swears  to  a  defence  on   the 
merits,  and  an  opportunity  for  a  tri* 
al,  has  not  heen  lost.    Davenport  v. 
Farris.    6  Johns.  Rep.  181. 
t^  Where  it  appeared  that  the  bond 
on  which  a  judgment  was  entered 
hy  eonfession,  was  given  for  a  gam- 
i^  debt,  and  the  counter  affidavits 
were  eqniralent    or    evasive,    the 
court  refused  to  award  an  issue  to 
try  the  faet ',  hut  set  aside  the  judg- 
voL.  III.  26 


ment  and  declared  the  warrant  of 
attorney  void,  so  as  to  leave  thd 
party  to  his  remedy,  by  action  on 
the  bond.  Everett  v.  Knapp.  G 
Johns.  Rep.  331. 

18  Where  judgment  is  given  for  the 
plaintiff  in  the  court  below,  and  that 
judgment  is  reversed  in  the  court  a- 
hove,  on  error,  the  plaintiff  in  vrror 
recovers  no  eosts.  P^as€  and  ano- 
ther V.  Morgan.    7  Johns.  Rep.  46  a. 

19  When  the  reversal  is  in  favour  of 
the  defendant  upon  a  bill  of  excep- 
tions, a  new  trial  uifust  be  awarded 
by  tlie  court  below.  Hudson  v. 
UuesH^r.    6  Cranchj  281. 

XXVI.    Summartf  interference,  other*  ^ 
wise  than  for  in^egularity^ 

i    If  by  abuse  of  the  process  of  one 
of  (he  courts  at  fVesf minster,  n  sher- 
iff's ofiicer  extort  a  promisory  note 
from  a  suitor,  and  declare  upon  it 
in  another  of  the  courts  of  TFestmin'^ 
ster,  the  latter  court  cannot  inter- 
fere summarily  to  punish  the  officer 
under  the  32  6.  3,  c.  28,  s.  11.   Ex 
parte  Evan  Evans.   2  Bos.  S^  Full  88. 
2    If  a  party  pruoeed  hy  action  and 
indictment  for  the  same  assault,  the 
(♦ourt  (of  C.  P.)  will  not  compel 
him  to  make  his  election.    Jones  y. 
Clay    1  Bos.  ^  Full.  191. 
8     Nor  will  they  stay  proceedings  in 
an  action  on  the  ground  of  a  bill 
depending  in  chancery  for  the  same 
cause.    Murphy  v.  (kdell*     2  Bos» 
Sf  Pull  137. 
4>    If  Ji.  sue  C,  the  printer,  and  B. 
sue  D.  the  proprietor  of  a  newspa- 
per for  two  libels,  and  respectively 
■    recover  judgments;    and    then  A* 
commence  an  action  against  Z>.,  and, 
B.  against  C.  for  the  same  libels, 
the  court  will  not  set  aside  the  pro- 
ceedings in  the  latter  actions.   Mar- 
tin V.  Kennedy  and  Running  v.  Fer^ 

ry.  2  Bos.  Sf  ^«*^'-  ®^- 
5  After  judgment  on  the  defendant 
for  a  libel,  the  court  refused  to  make 
an  order  on  the  prosecutor,  to  de- 
posit the  original  libellous  papers^ 
with  the  officer  of  the  court.  £e^ 
T.  Cator,    2Easty  361. 
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9  The  coart  refused  to  proeeed  sum- 
marily against  a  steward,  who  was 
an  attorney,  to  compel  him  to  ae- 
count  before  the  master  for  receipts* 
anil  paymeutd  in  respect  fvf  a  mort' 
gds;t'd  estate,  and  to  pay  the  balanee 
to  his  employer,  and  to  defirer  up, 
»ijpon  oath,  all  deeds,  writin^g,  &e. 
relative  to  the  estate ;  this  being;  the 
proper  subject  of  a  bill  in  equity, 
and  not  a  ease  for  a  mandamus  to 
eompei  a  stewanl  of  a  manor  to  de- 
liver up  eourt  rolls,  &c.,  in  lien  of 
whieh  this  summary  mode  of  pro- 
ceeding; has  been  adoptei^  where  the 
steward  of  the  conrt  is  an  attorney. 
Cor.ks  V.  Ilarman.    6  Eastj  40 1. 

7  T1\e  court  would  not  stay  judp*- 
ment  and  execution,  on  a  summnrv 
application,  because  the  plaint ifls 
afier  verdict  boeame  alien  cnemien. 
Fafihrynen  v:  Wilson.    9  East^  S2i, 

8  Where  a  writ  was  served  on 
Surt'lay^  and  the  sherift'  retnrned 
cepi  corpnSf  on  whieh  the  plaintitf 
proceeded,  and  obtaine<I  a  jnd^^ment 
by  default  aa;ainst  the  defendaDt 
aod  issued  execution,  the  court  set 
aside  all  the  proceedings,  on  condi- 
tion that  no  action  should  be  bron$;ht 
against  the  sherifl'  for  a  false  im- 
prisonment. Rob  and  Milson  v. 
JfnffatL    3  Johns,  Rep.  257, 

•  XXVIt.  J^Totice^  athfT  them  under  the 

aforesaid  Divisions. 

•  1^  If  the  plaintifTs  attorney  recerves 

notice  of  a  retainer  from  two  attor- 
nies  of  the  defendant,  he  ought  to 
inform  the  second  attorney  of  the 
first  notice  from  the  first  attorney^ 
in  order  to  prevent  a  surprise. 
'^'^fMaly  V. .  Morison.  1  Johns, 
Cases^  28.  "' ' 
2  Where  the  attorney  of  a  party  dies, 
aetual  notice  or  warning  mnst  be 
given  to  him  to  appoint  another  at- 
torney. A  notice  put  up  in  the 
f  lerk^s  office,  or  a  notice  of  the  pro- 
ceedings in  the  cause,  is  not  suffi- 
cient. Uildreth  v.  Harvey,  3 
Jjhns.  CaseSy  300. 

9  In  notices  of  rules  to  plead^  &c. 


one  day  is  inclusive  and  tlus  other 
exclusive,  so  as  to  give  to  the  party 
the  full  number  of  days.  Ilojfman 
V.  DueL  5  Johni,  Eep,  232. 
^  A  party  is  not  bound  to  produce  a 
paper,  unless  the  opposite  party  ha« 

fiven  him  notice  to  that  pnrpcMe. 
Faring  v.  Warren.     1  Johns.  li^. 

^  In  a  suit  brought  by  w9.  a»;ainst  S. 
on  implied  warranty  as  to  the  title 
of  a  horse  sold  to  him  by  B.  it  ap- 
peared that  wf.  gave  notice  to  B.  of 
tt  suit  brousrht  asRiinst  him  by  the 
real  owner  of  the  horse,  and  B.  at- 
tended at  one  court,  but  J.  did  not 
give  another  notice  of  the  time  of 
Irial ;  the  Orst  notice  was  held  saP. 
ftcient  to  entitle  Jt.  to  give  in  evi- 
dence the  record  of  recovery  against 
him  by  the  owner  of  the  bone. 
Biasdale  v.  Babcoclc.  1  JcJuts,  Rep- 
517. 

ft  Where  the  defendant  gave  notice 
to  the  plaint  iil'  to  produce  a  ecrtnin 
lease  in  his  powsesisiou,  at  the.  trial 
of  the  cairse,  and  the  cause  was  not 
tried  at  the  next  circuit;  it  was 
held  that  tfte  notice  was  not  confin- 
ed to  the  circuit  next  after  the  no- 
tice; but  extended  t»  the  time  of 
trial  whienever  it  should  take  phiee ; 
and  it  not  being  produced  at  a  sab- 
seqnent  circuit,  the  defendant  was 
allowed  to  give  parol  evidence  of 
its  contents.  Jackson  ex  (fem.  Bun 
and  another  ▼.  Sheruum.  6  Jo^ 
Sep,  19. 

7  On  whom  notice  to  produce  deeds 
and  papers,  shall  be  served ;  but  if 
they  are  on  record  the  court  wiH 
not  indulge  the  party  with  a  role 
to  produce  them,  merely  as  a  cheap 
mrae  of  procuring  evideoee.  ^ 
JDaUas^  382. 

XXVm.  JffidavUsj  S[c, 

1  The  eourt  will  grant  a  role  to 
shew  cause  why  a  writ  of  review 
should  not  be  quashed,  upon  the  af- 
fidavit of  the  defendant  stating,  that 
he  had  no  notice  of  the  appUeati&tt 
for  the  writ.    1  Mass,  i20. 
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i    The  court  trill  require  an  aflBdn-  Bemwr  v.   Van  IZandi.     2  Johns^ 

tU  of  ibe  facto  stateil  in  petition  for  Corses,  69. 

a  review,  before  making  a  rule  to  10  A  default  for  not  pleading  will  be 

sliew  cause.     Wiliardv.  Ward.    3  set  aside,  on  afi&davii  of  meriis^if 

Mass.  2ir.  the-defendant  also  shows  a  satisfae- 

3  Tiie  affidavit  of  a  petitioner  for  a  torj  exonse  for  not  pleading.  »U- 
renew  is  not  received  except  its  to  Insiry  v.  Edwards,  2  Johns.  Casesy 
facts  cxelusivelj  known  to  himself,  113. 

or  to  obtain  an  order  of  OQtice.  Ho-  11     An  affidavit  of  service  on  a  cleflb 

gets  V.  £liU.    4  J^ass.  349.  «f  an  attorney,  must  state  that  the 

4  A  copy  of  the  affidavit  on  which  clerk  was,  at  the  lime,  in  the  oAice 
a  special  motion  is  to  be  made,  of  the  attorney.  Faddock  v.  Bebee. 
nioKt  alVvays  be  regularly  served  on  2  Johns.  -Cos,  ii7. 

the  opposite  party.  Fitzroyv.  Card.  12  On  jan  Application  to  set  aside  a 

1  Johns.  Casts,  30.  writ  of  inquiry, And  subsequent  pro- 

B   Where  the  plainlifiPs  attorney  re«  ceeding8,iu  an  action  (^  slander,  on 

sided  in  the  city  of.^eW'Yorky  and  the  ground  that  the  defendant  had 

had  six  day«  notice  of  a  motion  to  oince  discovered  new  evidence,  a- 

he  made  at  the  court,  at  Alhantfy  and  mounting  to  a  justification,  the  afii- 

ina«Ie  affidavit  that  he  had  not  time  davit  ought  to  state  the  names  of 

to  prepare  to  oppose  the  motion,  it  the  witnesses,  and  what  (he  party 

was  held  a  sufficient  excuse  for  not  expecto  ito  prove  Jby  them.    jSich- 

opposing  the  imotion  on  the  first  ardsonr.Mackus,    i^ohns.  Rep.  S9, 

day  of  the  term.    Torrey  Y,.Mor^  13  An  inquest  taken  by  default,  waa 

hxmse.    l  Johns. .  Cases^  24*2.  set  aside,  <m  the  affidavit  of  the  at> 

6  On  the  affidavit. of  the  defendant,  tomey  of  the 'defendant,  that  from 
of  the  absence  of  a.matevial  witness  the  representations  made  io  him  by 
abroad,  the  meeting  ofreferees  was  the  defendant,  and  from  the  paper 
postponed  for  two  months.  Bird  he  had  examined,  iie  veril  v  believ- 
y»  Sands,     t  Johns.  €!asm,  ^4h  ed  that  the  defendant  had  a  legal 

7  If  the  defendant's  attorney  swean  defence.  FhiHps  t;  Blagge.  8  Johns. 
thathe^entapleatothe  plaintift's  IZep.  141. 

attorney  by  mail,  and  that  he  be-  -Counter  affidavits  are  not  allowed  to 
lieves  that  it  was  received,  the  court  be  read  in  opposition  to  such  a  mo- 
will  presnme  that  it  was  received  tion.    Ibid. 

by  the  plaintii'^s  attorney,  unless  14  Qn  an  affidavit  that  the  bond  and 

the  contrary  be  shown.    Stafford  r.  warrant  of  attorney,  on  which  a 

Cole  and  Spaulding.    1  JbAns.  Cas.  judgment  had  been  entered  up  were 

413.  y(^rged9  the  court  awarded  s^  feigned 

^   The  affidavit  on  which  a  motion  isms  to  try  the  fact  of  forgery, 

is  made  for  a  commission,  oo^t  to  ^^i^  v.  Shaw.     8  Johns.  ^Up.  14-3. 


State  that  there  are  material  wit-  ±9  The  affidavit,  on  which  a  motion 

sesses  to  be  examined  at  the  place  is  made  to  remove  a  cause  into  the 

to  which  the  eommission  is  to  be  circuit  court  of  the  United  States^ 

directed.    A  general  affidavit  that  must  expressly  state  that  one  of  the 

material  evidence  is  to  be  obtained  parties  is  a  diizen  of  another  state. 

in  the  cause  is  not  sufficient.  Frank-  Corp  v.   VermUye.     B  Johns.  Hep. 

Un  v.  :i7^  United  Ins.  Co.    2  Johns.  145. 

Gases,  68.  16  Where  a  motion  is  made  to  set  a- 

^   An  affidavit,  on  which  a  motion  is  side  an  inquest  taken  by  defaitlt, 

made  for  a  commission  to  examine  the  affidavit  must  state,  that  an  in- 

witnesses,  may  be  made  by  a  third  quest  was  taken,  by  default,  in  the 

persons,  not  a  party  to  the  suit.  cause.*    Fin*:  v.  Bryden.     3  JoknjL 

Rep.  21^^. 


2D4 


PRAcncE  xxvni. 


17  Where  the  clefendant,  on  an  affi* 
davit  of  merits,  moved  to  set  aside 
an  inqnetst  taken  by  default,  and 
stated  alm>  that  the  verdict  n'as 
taken  for  more  than  was  due,  and 
I  he  opposite  party  offered  tc^elin* 
quish  the  surplus,  the  court  refused 
the  motiou,  hut  gave  the  defendant 

*  until  a  subsequent  day  in  term  to 
produce  a  further  affidavit  in  ex- 
planation of  the  former.  Fink.jun. 
V.  lirifden.     3  Johns,  Rep,  215. 

18  Counter  aflidavits  may  be  read  as 
to  the  sothcieiicy  of  an  excuie,  for 
not  givins;  notice  of  a  motion  for  tlie 
first  day  of  the  term,    ^uin  v^ Riley, 

.    3  Johm,  liep,  21^0. 

dO  Objections  to  commissions  made  to 
take  the  examination  of  witnesses 
abroad,  will  not  be  received  upon 
mere  suggestion  ;  but  there  must  be 
an  affidavit  of  the  grounda  of  objee- 
tion.    Biays  v.  Merrihew.   8  Johns. 

'    Rep.  25U 

20  An  affidavit  of  the  defendant's 
attorney,  ^^  that  lie  was  informed 
and  verily  believed  that  the  defen- 
dant had  a  substantial  defence  on 
the  merits,'^  is. not  sufficient  to  set 
aside  default,  entered  in  the  cause. 
Briggs  V.  Mm:  of  Briggs.  3  Johns. 
Rep,  :^08. 

^t  On  a  motion  to  set  aside  proeeed- 
inc;s  in  a  bail  bond  suit,  forirreguv 
laritv,  the  affidavit  is  well  entitled 
in  the  bail  bood  suit.    Pell  v.  Jad' 
lain,    a  Johns,  Rep,  41^. 

22  On  a  motion  to  set  aside  an  inquest, 
taken  by  default,  an  affidavit  that 
the  defendant  had  a  C!;ood  and  sub« 
stantial  defence  in  the  cause,  was 
held  to  he  a  suAlteient  affidavit  of 
merits.  Bnggs  v.  Briggs.  3  J^ns, 
Rep,  449. 

23  If  an  affidavit  bes:in8  with  the  de- 
ponent's name,  without  being  sub- 
scribed   by    him,   it    is   sufficient. 

,  Jackson  ex  demise  Kenyan  v.  VirgiL 

3  Johns,  Rep,  SW, 
24f  What  is  a  sufficient  affidavit  of  a 
cause  of  action,  on  a  motion  to  dis- 
charge a  defendant,  on  coimnon 
hail.  Watkinson  v.  LangkUm,  4 
Johns,  IZep.  807. 


2B  In  order  to  prevent  kh  Inqukst  bf 
default,  the  affidavit  of  merits  by 
the  defendant  should  state,  as  he  is 
advised  by  eouDsel,  and  a  eopj  of 
it  should  be  served  on  the  plaintiff's 
attorney,  before  trial.  Gamtoav. 
Titus,    d  Johns.  Rep,  256. 

26  An  affidavit  of  the  serviee  of  a  co- 
py of  a  declaration,  and  notiee  of 
rule  to  plead  mult  be  positive  aad 
sufficient,  at  the  time  the  default  is 
entered  thereon,  for  not  pleading: 
it  cannot  be  made  good,  by  a  subse- 
quent knowledge  of  the  fact,  that 
the  notice  was  served  by  tlie  defen- 
dant's attorney  at  the  time.  Exe- 
cutors of  DootUtle  V.  E,vecutoTS  cf 
Ward,    6  Johns.  Rep.  250. 

27  When  the  defendant,  on  a  motion 
to  set  aside  a  default,  sets  forth  in 
his  affidavit,  the  fa^ts  which  consti- 
tute the  merits  of  his  defence,  so 
that  the  court  can  judge  of  them,  it 
is  sufficient,  without  saying  as  he 
is  advised  by  counsel.  H^iikeST, 
Hotchkiss,    B  Johns.  Bep.  360. 

28  On  k  motion  to  change  the  wm 
in  a  cause,  the  defendant,  id  his  af- 
fidavit, stating  that  he  has  a  de- 
fence on  the  merits,  need  not  saj, 
as  he  is  advised  by  eonnsel.  Mi- 
calf  v.  (Mark  and  fraUiciins.  dJofna, 
Rep,  861. 

29  Where  a  judge  at  his  chambers  on 
a  rale  to  show  eanse  of  aetiov, 
allowed  the  plainttfT  to  make  sup- 
plementary affidavits,  on  which  tlie 
defendant  was  held  to  bail;  and 
the  defendant,  afterwards,  moved 
the  court  for  an  exaneretur,  on  tbe 
ground  of  irregularity  in  the  jade's 
order  $  it  was  held,  that  it  was  an 
original  application,  and  that  eonn- 
ter  affidavits,  on  the  part  of  tbe 
plaintift'  were  admissible.  Btf"^  ^* 
Faulkener.    5  Johns.  Rep,  362. 

When  the  first  affidavit  of  the  plain- 
tiifi  on  showihg  cause  of  action,  is 
insufficient,  wliether  a  snppleoieo- 
tary  affidavit,  in  order  to  hold  to 
hail  u  admissible  ?    (fuere.    IM. 

80  On  a  motion  to  set  aside  proceed- 
ings on  a  bail  bond  suit,  the  aflida- 
vit  must  be  entitled  in  that  suit,  and 
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rot  in  the  ori<;inal  action.    -Exeeu- 
tors  of  Fkelps  y.  HalL  0  Johns.  Rep. 
sur. 
31  Where  m  afiidavit  was  made  by 
an  aitorney  oii  u  hich  to  obtain  the 
allowance  of  a  certiorariy  m  ithin  80 
(lays   after  the  judgment  below,  a 
suppleineotary  aHldavit  was  allow- 
ed lo  be  made  after  the  30  days,  to 
show  the  reason  why  the  ori^nal 
at&laTit  was  not  made  by  the  party 
himseif.  or  to  explain  a  oollateral 
faety  but  not  as  to  the  merits.   Dick- 
son V.  Seelye.     6  Johns,  Rep.  827. 
:i2  Wht^re  a  motion  to  refer  a  eaiise 
is  repelled  by  an  ailidavit  thatqties- 
tioDs  of  law  will  arise,  such  affidavit 
mutt  also  state  what  the  points  of 
law  are,  to  enable  the  coart  to  judge 
4)f  the  propriety  of  granting  the  ap- 
piieatioa.     SaUsln^  v.  acott.     6 
Johns.  Jiep.  229. 
33  Ahhough  the  words  that  ^^  the  de- 
fendant has  not  been  resident  in  the 
state  for  twelve  months  before  the 
writ  issa^,"  are  inserted  in  an  af- 
fidavit to  found  a  capias  against  a 
freeholder,  yet  the  eoart  will  en- 
quire into  the  cireumstanees  of  the 
ease,  a«d  relieve  him  from  arrest, 
I        if  they  tbiak  he  was  euHUed  by  the 
i        aet  to  he  exempted.    1  Dallas,  246. 
M  On  ailidavit  that  material  witness* 
es  for  the  defendant  (who  \vaR  in 
,        confinement)  were  about  to  leave 
'        the  state,  the  court  granted  a  nile 
to  take  their  depositions,  thoogb  the 
writ  was  not  returnable  till  next 
term,     l  Dallas,  164<,  2dt. 

35  The  defendant  pleaded  in  abate- 
ment, that  the  plaintiff*  was  a  feme 
eovert,  without  filing  an  ailidavit 
of  the  faeU ;  and  on  motion  at  a 
subsaqoent  term,  the  plea  wa«  struck 
off.    22  IMUis,  184. 

36  The  plaintiff  in  error  may  show 
by  affidavit,  that  the  matter  in  dis- 

fiQte  exceeds  the  valne  of  2,000  dol- 
ars.  Rules  of  Court  xviii,  1 
Cranch. 

XXIX.  J^Ioiians  and  Orders* 

i    A  motion  for  a  new  trial;  upon  ex- 


ceptions for  the  misdireetion  of  the 
judge,  pursuant  to  the  statute,  is 
within  the  rale  established  at  March 
term,  1806,  in  Suffolk.  2  Mass. 
116. 

2  A  motion  to  set  aside  the  report  of 
referees  will  be  beard,  though  the 
report  is  not  filed,  it  having  been 
delivered  to  the  defendant's  attor- 
ney who  kept  it  in  his  pocket. 
Thompson  v.  Tompkins.  1  Johns. 
Cases,  288. 

8  The  court  will  not  set  aside  a  judg- 
ment entered  on  a  verdict,  where  a 
cause  is  made,  nor  hear  the  motion 
for  a  new  trial,  unless  an  order  to 
stay  proceedings  has  been  obtained. 
Van  Rensselaer  v.  Dole.  1  Johns.  Ca- 
ses,  2St. 

4  After  a  judgment  is  entered  op  on 
a  verdict,  the  court  %vill  not  hear  a 
motion  to  set  it  aside,  miess  there 
has  been  a  certificate  of  a  judge,  or 
an  order  to  stay  proceedings.  Case 
ofShepard.    i  Johns.  Cases,  2^6. 

<^  After  a  demnrrer  is  put  in  and 
withdrawn,  by  the  plaintiff^  it  is  too 
late  for  him  to  move  that  the  defen- 
dant elect  and  abide  by  one  of  his 
pleas.  Dole  v.  Moulton.  1  Johns. 
Cases,  246. 

6  If  a  plaintiff  voluntarily  suffers  a 
nonsuit,  and  then  bring  a  second  ac- 
tion, without  paying  the  costs  of  the 
first,  the  defendant  may  at  any 
time  before  trial,  move  for  a  stay  of 

Sroceediogs  until  the  eo^ts  of  the 
rst  suit  are  paid.      Cuyler  v.  Van- 
derwerk,    1  Johns.  Cases,  247. 

7  Where,  alter  a  verdict,  and  within 
the  two  days  allowed  for  making  a 
ease,  the  defendant's  attorney  ap- 
plied to  the  plaintiff's  attorney  for 
certain  papers  whieh  had  been  read 
in  evidence  at  the  trial,  and  which 
were  necessary  to  be  inserted  in  the 
ease,  but  which  were  refused  by  the 
plaintiff's  attorney,  and  the  defen- 
dant's attorney  for  that  reason 
could  not  make  up  the  case ;  the 
court  ordered  the  plaintiff's  attor- 
ney to  furnish  the  paper's  to  the  de- 
fendant's attorney,  or  permit  him  to 
take  extrnoiR,  nnd  that  the  proceed- 
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ings  should,  itt  (he  mcao  time,  be 
stayed.  Jackson  ex  dem.  J[Iartin  v* 
Flatt,  2  Johns,  CaseSy  7i. 
S  Where  the  proceedings  against 
bail  were  irregular,  but  they  buii'er- 
ed  two  terniA  to  elapse,  after  a 
knowledge  of  (be  irregularify,  be- 
fore thev  applied  to  8et  aside  the 
proceeding's,  the  motion  was  denied, 
us  beins;  loo  liite.  Jones  v.  Dunning 
and  Doe,     2  Johns,  Cases^  T*. 

9  Where  plaintiff,  aftt?r  he  had  as- 
8)p;ned  a  jtidgment  to  a  third  per- 
son, entered  up  satisfaction  on  the 
record,  the  court,  on  motion,  onJer- 
(*d  t!i€  satisfaction  to  be  vacated. 
JFardell  v.  EdcH,  2  Johns.  Cases, 
126. 

10  Where  a  motion  was  made,  on  the 
iisnai  affidavit,  to  examine  the  Por^ 
tu^uese  secretary  of  state  at  Li^n, 
ID  an  action  «q  a  policy  of  insurance 
where  the  loss  happened  on  the 
coast  of  Brazil^  the  court  refused  a 
eommi«sion,  unlets  >the  party  w;ould 
disclose  the  nature  and  objeet  of  the 
evidence  he  wished  to  obtain,  and 
flhow  how  it  was  material.  Van- 
dervoort  v.  The  Chlumbian  Ins.  Co. 
3  Johns,  Cases,  137. 

11  Motion  to  set  aside  the  report  of 
referees  must  be  made  at  the  next 
term  after  they  have  made  their  re- 
«port.  Comstock  v.  Rathbone.  1 
Johns,  Eep.  138. 

%2  if  the  defendant,  after  verdiet^ 
tender  the  amount  recovered,  with 
eostg,  up  to  the  time,  the  court  will 
order  further  proeeejin*^  to  be 
stayed.  UMfield  v.  Brown.  1  Johns. 
Rep.  506. 

13  On  motion  for  a  judgo^ent  as  in 
ea^^e  of  a  nonsuit,  for  not  proceed- 
ing; to  trial  in  thp  cause,  the  affida- 
vit must  state  in  what  county  the 
•  vPMue  is  laid.  Walsh  v.  Hill.  8 
Johns.  Rep.^hS. 

14'  An  order  to  stay  proceedini^s  in  a 
cause,  and  a  certificate  of  probable 
na'ise,  are  the  sams  in  effect,  and 
require  the  sam;  practice  as  to  ser- 
vice of  notice  of  motion,  and  copies 
o?  aflBidavits,  in  order  to  prevent 
i  .irtberproceedingii.  Bailey  v.  Voor" 


hees  and  CaldweH    3  Jahm,  Sep. 

4dl. 

15  A  motion  to  set  aside  a  verdietfor 
irregularity^  and  also  on  the  meriis, 
is  an  enumt^aied  motion.  Foden 
and  Slater  v.  Sharp.    4^  J.  Hep,  183. 

16  \Vhere  a  juds;ment  was  obtained 
ill  the  justiee'8  court  in  JVVu-lorA', 
on  which  a  certiorari  was  brought 
to  this  court,  and  the  defendant  l)e- 
ins;  taken  on  a  ea,  sa,  in  the  court 
beiow,  paid  the  money  into  that 
court,  and  was  discliarc^ed  :  and,  af- 
terwards, the  judgment  bcJow  being; 
afiirmed  in  this  eonrf,  the  aUoniey 
for  the  defendant  in  error,  issued  a 
^a,  sa.  on  t|]ejudg;menl  in  this<'0tirf, 
against  the  plaintift'  in  error,  for 
the  amount  of  the  damages  and 
costs  recovereil  in  the  court  belov, 
and  the  eosts  in  error,  which  vere 
paid  to  the  sherift' ;  this  court  or- 
dered the  money  to  be  refunded, 
with  eosts  to  be  paid  by  the  attor- 
ney, and  a  satisfaction^  to  be  endor- 
sed on  the  ca.  sa.  Ilojft  v.  Peterson, 
^  Johns.  Rep.  188. 

i7  Where  the  defendant  in  a  suit  in  a 
court  of  eommon  pleas,  obtained  bis 
discharge  under  the  intolvent  act, 
on  the  same  day  that  a  judgineDt 
^was  Tendered  against  him,  in  that 
eoart,  and  :being  bronght  up  on  acff. 
sa.  the  eourt  of  common  pleas  dis- 
charged him,  it  was  held  to  be  reg- 
-idar.  A  party  entitled  to  relief  if 
an  audita  querela^  may  be  relieved 
on  motion.  Baker  v.  Tihe  Judges  of 
Ulster.    4  Johns.  Rep.  rQi. 

48  On  a  motion  to  set  aside  a-non^oit 
the  eourt  will  not  take  notice  of  ob- 
jeetions  to  the  sufficiency  ofthede- 
elaratioB :  they  properly  arise  on  a 
motion  in  arrest  of  judgment  Vat^ 
Vechten  v.  Chraves. '  4  Jo^itf.  ^V* 

403. 

19  The  venire  was  laid  in  PhilM^ 
phia  county,  and  judgment  being 
there  obtained,  execution  was  im- 
mediately issfied  into  Bucks  ;  bot 
upon  motion  the  writ  was  quashed^ 
the  court  being  of  opinion,  that  thf« 
plaintiff  ought  to  have  proceeded  bf 
teMtum.    1  Dallas^  330. 
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SO  A  motion  firr  a  new  trral  should 
not  be  lunde  after  a  motion  in  ar- 
rest of  j(id:;meiit.     2  Dallas,  121. 

ii  Witiiiii  what  time  a  motion  in  ar- 
rest of  juJ(;nieut  must  be  made.  2 
VallaSf  22V>. 

XXX.  Endorsement  of  WrU.  8 


1  A  treasurer  may  be  substituted 
as  endorser  upon  a  writ  broug;ht  up- 
on a  probate  bond  in  the  name  of 
tiiejud2:e9  in  place  of  his  predece^i- 
sur,  who  had  .originally  endorsed 
the  same.    2  Mass,  IMu 

2  The  endorsement  oii  a  writ  hroop^ht 
on  a  probata  bond  munt  specially 
deni^natv  the  uharacler  of  the  en- 
dorser a^   heir,  ley;atue  or  creditor. 

3  A  writ  of  replevin  must  be  cndor* 
«et(.  Gfiuli  V.  Barnard.  3  Mass, 
193. 

1  If  the  defendant  pleads  the  want 
of  an  endorser  in  abatement  of  the 
writ,  without  any  suj^sijestian  enti- 
llin::;  him  to  (he  pn$ise!«i«ion  of  the 
goods,  and  the  writ  in  abate d,  he 
shall  have  jndp^ment  for  his  costs, 
but  nut  f<ir  a  returu.  Ibid. 
\  8  If  one  endorse  a  writ  in  his  name 
only,  without  adding  the  capacity 
ia  which  he  acts,  he  will  he  estop- 
ped  from  denyinc;  that  he  endorsed 
it  as  the  plaintiff^s  as;ent.  Gilbert 
ntAt,v.  J>rantucket  Bank,    5  Mass, 

79, 

The  defendant  must  make  his  excep- 
tion to  the  sufticiency  of  tiie  en- 
dorsement of  tjie  writ  at  the  return 
term,  or  he  will  be  considered  as 
waivin«;  it     Ibid. 

6  The  endorser  of  an  original  writ 
is  not  ehars;eahle  to  the  defendant 
for  bis  eoAts,  unless  an  execution  be 
sued  out  within  the  year  against 
the  plaintiff;  and  he  avoid  it,  or  be 
eonimitted  to  prison  upon  it ;  one  of 
which  facts  must  be  alleged  in  the 
scire /acios  sued  agaiust  the  endor- 
ser for  such  costs.  Ru^gles  el  aL  v. 
Ixes,    6  Mass,  494. 

^  An  original  writ,  prosecuted  by  a 
corporation,    was    endorsod    thiiSi 


<<  The Corporation  by  A,  B,;^ 

and  it  was  held  a  sufficient  endorse- 
ment ;  and  the  same  remedy  may 
he  had  against  the  endorser,  as  if 
he  had  written  his  name  only.  The. 
Middlesex  Turnpike  Co,  v.  Tufts.  8 
Mass,  261^. 

Where  the  plaintiff  had  endorsee! 
the  original  writ  and  had  after- 
wards absconded  and  left  the  state, 
a  new  endorser  was  ordered  ta  be 
furnished,  (hjstead  v.  Shed  et  al.  S 
Mass.  272. 

An  endorser  of  an  original  writ  ia 
not  answerable  to  the  defendant  for 
costs  taxed  pursuant  to  the  statute 
of  1S03L,  c.  15&,  8.  5,  where  the 
plaintiff  having  appealed  recovers 
judgment  for  a  less  sum  than  fifty 
doltars,  and  costs  are  given  the  de- 
fendant. Fairbanks  v.  Townsend. 
8  Mass.  4ij0. 


XXXI.  Rules  and  Practice  of  the  courts 
on  vaiious  other  FointSf  general  and 
special. 

1  After  judgment  by  default,  pro- 
missory note  set  out  in  the  de- 
claration need  not  be  proved.  Be-* 
vis  v^Lindsell.    2  Str.  1149. 

2  Where  a  party  is  ordered  to  at- 
tend,  the  court  permitted  counsel  to 
examine  him,  but  would  not  swear 
him.  Dyson  v.  Iramnanger  et  nx. 
2  Str.  llftT. 

3  Where  the  process  is  against  two 
on  a  joint  cause  of  action,  and  one 
only  appears,  the  other  must  ba 
outlawed  before  there  can  be  tmf 
further  proceedings.  The  King  v. 
Carter  and  another,    i  Str,  473.    - 

4  Courts  cannot  take  notice  ex  officio 
of  private  acts  of  parliament.  An 
act  of  pardon  is  a  private  act.  In 
debt  upon  a  bond,  a  plea  otplene  ad- 
ministravit  must  shew  that  the  de- 
fendant had  administered  before  the 
commencement  of  the  plaintiff's  ac- 
tion. A  plea  to  an  action  by  bilf^ 
that  after  the  commencement  of  the 
plaintiff's  action,  J.  S.  exhibited  a 
bill,  and  recovered  a  judgment  a- 
gainst  the  defendant  as  executor. 
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&c.  and  that  before  the  exhibiting  of 
die  said  bill  of  the  said  J.  S,  the 
defendant  had  fully  administered, 
does  not.  In^am  v.  Foot,  l  L* 
Raym.  708, 390. 

6  The  courts  cannot  take  notice 
judicially  of  a  private  statute.  A 
statute  to  enable  insolvents  of  a  par- 
ticular description  to  compound 
their  debts  is  a  private  oue.  If  a 
statute  enacts,  that  an  agreement 
fpr  a  epm position  with  two  thirdiS  in 
nauiber  and  value  of  a  man's  credi- 
tors shall  oblis^e  his  other  creditors 
to  accept  a  like  composition,  and 
points  out  a  mode  to  ascertain  the 
xeal  creditors,  a  replication  to  a 

,  plea  under  the  statute,  that  two 
thirds  of  the  creditors  in  number 
and  value  did  not  agree,  i;*  ai^u- 
mentative  ;  but  after  a  verdict  for 
the  plaintiff,  unobjectionable.  If 
au  immaterial  issue  is  taken^,  and  a 
vcrdiot  found  for  the  plaint  iif  on  a 
plea  confessing,  but  not  sutlicientty 
avoiding  the  cause  of  action,  the 
plaintiff  shall  have  judgment.  If 
on  a  plea  going  in  discharge  of  the 
plaintiff^s  action,  there  shall  be  a 
repleader.  FUts  v.  Polehampton:  i 
L.  Raym.  390.     3  SaUc.  B05. 

6  Master's  report  upon  interrogato- 
ries of  contempt  caunot  be  moved 
for  the  last  day  of  the  term,  without 
previous  leave  of  the  court,  unless 
upon  extraordinary  cases  and  per- 
sonal service  of  notice.  Tfie  King 
v.  Wheeler.    1  Black.  311. 

7  When  a  party  against  whom  an 
attachment  is  prayed,  positively  de- 
Bie«i  the  charge  by  affidavit,  the 
king's  bench  sdways  refuses  tlie  at- 
tachment, without  entering  into  the 
merits  or  the  credit  of  the  parties. 
The  King  y,   Vaughan.    2  Doug. 

die. 

The  court  of  chancery  ia  such  oases 
eroes  into  the  truth  of  the  charge. 
Ibid. 

$  Notice  that  attorney  for  plaintiff 
might  Gfive  an  af.e  »unt  of  his  client 
oil  a*ndavit  th.it  defendant  did  not 
know  him,  refused.  Braceby  v. 
JOalton.    2  Str.  70  J. 


9  B.  R.  will  not  judicially  tuke  im> 
tice  who  are  the  judi5es  of  C.  IV 
Skipp  v.  Hooke.    2  Str,  loso. 

10  When  a  rule  is  made  absolute.  \uu 
cannot  answer  it,  but  must  move  t^i 
have  it  discharp;ed,  if  you  want  lo 
be  clear  of  its  eft'ects,  and  have  suf- 
ficient grounds.  Jlnonymoiis*  Lo§}, 
26,5. 

11  Cause  made  a  remanet  at  JVlsi 
Frills  for  want  of  praying  lalen, 
Jenkins  v.  FurcelL    2  Sir.  -2t)7. 

12  Rules  designed  to  prevent  fraud 
shall  never  be  applied  to  the  pur- 
pose of  efiiectiug  it.  Anon.  Lc§l^ 
620. 

13  Service  of  a  rule  on  the  under- 
sheriff's  agent  in  town,  u  not  i^ood 
service.      Rex  v.    Coles.    2  J)ou^. 

420. 

But  service  at  the  officer  oftbcnsfpnis 
for  the  under-sheriffs  of  London^ 
Middlesex^  and  Surry y  is,  l)eea«se 
they  are  c(MMidered  as  t!ie  offices  of 
the  under-sheriffs.     Ibid. 

14  On  a  rule  to  return  the  paper  book 
on  a  particular  day,  it  must  be  re- 
turned some  time  in  that  day*  oth- 
erwise the  other   party  may  sign 

judgment,  without  waitiug  till  the 
opening  of  the  office  till  the  morn- 
ing following.  Hasehr  v.  •^R«W' 
1  Doug.  197. 

15  The  court  never  orders  a  poll  fo  be 
produced  without  a  particular  rea- 
son, as  a  copy  is  evidence.  Bro^os 
V.  The  Mayor  and  Aldermen  oftk 
city  of  London,     i  Str.  307. 

16  When  you  move  for  a  rule  to  slic^v 
cause  the  day  before  the  last  of  ilie 
term,  the  rule  must  be  drawn  spf" 
cially  for  the  last  day.  Anon,  h)^^ 
436. 

17  Mandamus  mxxfii  have  t+ days  ^^* 
tweon  the  test  and  return,  oue  in- 
clusive and  the  other  exclusive.  <**• 
cept  within  40  miles  of  Lon</«n,  then 
eight  days.  The.  JCins  v.  JUaiforoJ 
Dovprj  Sfc.     i  Sir.  407. 

18  The  court  will  order  a  warrant  \o 
confess  ju.l2;ni(Mit  to  be  delivered np 
if  obtained  by  fraud,  before  any  ««« 
has  been  made  of  it.  DiincanX^ 
Thomas.    1  Dons:,  190.. 
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19  ta  k  eiVil  aetion,  the  ebaraeter  of 
(he  defendant  caonot  be  gone  into. 
JinoiL    Lofft^  321. 

so  On  nm  assumpsit^  an  osurtous  eon- 
Iraet  may  be  given  in  evidence. 
Lord  Bernard  v.  Saul,    1  8tr.  498. 

a  Where  an  aetion  is  v^fxatious,  the 
defendant  di§charsed  on  common 
bail.    Cox  V.  CAuM.    2  Black.  809. 

je2  llie  eourts  U'ill  take  notice  on 
what  day  the  king  dies.  Henry  v. 
CoU.    2  X.  Rayitt.  811. 

&  A  ease  eannot  he  sent  by  the  com- 
nittee  of  appeals  of  the  Privy 
Council  for  the  opinion  of  the  eourts 
of  law*     1  Doug.  844*9 1^ 

Nor  bj  the  Master  of  the  Rolls.  Ibid. 

Tboogh  in  the  ease  of  Coulson  v.  Coul* 
son^  that  seemsr^  to  have  been  done. 
Ibid. 

M  The  court  will  take  ncrtiee  of  the 
beginnioe  and  end  of  a  moveable 
term.  The  court  of  hins;'s  bench 
easnot  be  represented  to  have  been 
held  al  fFedminsUr  in  vacation 
time.  Estwicfc  r.  Cooke^  9  L. 
Bayvn.  1557. 

3B  Roll  of  precedent  term  ought  to  be 
filed.    TAompwn  v.  I^ach.  2  8alk. 

065. 
%  Court  will  take  notice  of  the  end 

of  Trinity  term.     Ball  v.  Rowe,    1 

L.  Satpii.  4. 
if  The  plaintiff  eannot  enter  a  mnit* 

iU  in  another  term.  Wray  v.  Lister. 

2  Sir.  11  to. 
2S  Copy  of  indictment  not  granted  af- 
ter pleading*      Cookers  ease^  at  ike 

(Hd  BaUejf.    2  Salk.  534. 
39  Defendant  ooght  to  remove  with 

fan^e;  plaintifi  may  without,  ^non. 

Lnfft^  520. 

30  Infant  by  guardian  sues^  the  plain- 
tiff'ii  attorney,  must  give  notice  of 
the  Guardian's  place  of  abode. 
Tam/m  v.  Brookes.    1  Wila.  246. 

^t  Proceedings  will  not  be  stayed  be- 
eaose  the  cause  of  action  is  infra 
ds^inUaUm  'eUrias^  upon  the  mere  af- 
fidavit of  the  defendant.  OuUon  v. 
ftrry.    8  ilarr.  1592. 

^3  Side-bar  rule  to  diseontinne  on 
payment  of  costs  discharged,  be- 
eaase  obtained  after  bail  had  justv- 

VOt.  HI.  27 


fied.    Belehier  r.  Oan$fU.    4  Burr. 

2502.  ^ 

33  Every  court  should  have  such  a 
1  egard  to  its  own  proceedings,  as 
not  to  suffer  them  to  be  eluded  by 
an  application  to  another.  Qroave- 
nor  V.  Qape.    Lofftj  tea. 

34  The  court  declared,  that  on  the 
last  day  of  the  term,  there  cannot 
be  a  motion  to  answer  the  matters 
of  an  affidavit)  any  more  than  a  mo- 
tion, for  an  attachment :  they  held 
it  to  be  eoutranr  to  the  praotice. 
Jacobus  case.    4  Burr.  ^^50^. 

85  The  defendant  is  not  hound  by  a 
consent  to  rejoin  gratisy  if  the  repli- 
cation affords  cause  of  demurrer. 
Dewey  v.  8opp.    2  8tr.  1185. 

SO  When  either  party  will  suggest  a- 
ny  special  matter  about  awarding 
the  venire  out  of  the  eommon  course 
a  copy  must  be  given  to  the  oppo- 
site party,  and  they  must  have  a  rea- 
sonable time  to  consider  it,  before 
you  enter  a  nieit^  dedire.  Bhroeaa  v* 
CivUj  London.    1  8tr.  235. 

87  It  was  holden^  that  as  the  defend- 
ant must  move  to  change  the  venue 

.before  plea  pleaded,  so  the  plaintifiT 
must  in  like  manner  move  to  dis- 
charge the  rule  on  undertaking  te 
*  give  material  evidence  before  re- 
plication or  plea.  Dickinson  v* 
Fish£r.    2  8tr.  858. 

88  A  writ  by  journey's  accounts  is  a 
continuance  of  a  former  writ,  and 
eannot  be  broughtbutbyaperson  who 
was  party  to  such  former  writ ;  it 
cannot  be  sued  out  until  such  former 
writ  is  returned  ;  it  must  be  of  the 
same  species  as  the  first,  and  must 
import  to  be  brought  by  journey's 
accounts.  A  cArusum  jregit  does  ^ 
not  lie  against  an  executor.  The»^ 
commencement  of  an  action  withiit 
the  time  limited  by  the  statute  of 
limitations,  is  an  answer  to  a  plea 
upon  that  statute,  though  sueli  ae- 
tion abated  by  the  act  of  God,  if  the 
aetion  to  which  such  plea  is  put  in, 
was  commenced  within  a  reasona- 
ble time  after  the  abatement.  A 
year  is  a  reasonable  time.  A  clau' 
sum  fregU  may  be  the  commence- 


210 


PRACTICE  X£XL 


ment  of  an  action  of  assumpsit,  it  it 
is  returned  and  continued.  Kinsty 
T.  MaywwnL  i  L,  Baym,  432. 
SaUc.  420. 

39  By  the  general  rule  and  course  of 
•  the  king's  beneh^  the  bill  is  the  com- 
meneenient  of  the  suit;  and  the 
latitat^  except  where  it  is  replied  to 
the  statute  of  limitations^  or  to  a- 
▼oid  a  tender,  or  where  it  is  ^ven 
in  evidence  to  support  a  penal  ac- 
ISPUy  in  point  of  time,  is  considered 
hut  as  a  process.  Faster  v.  Bbnner, 
2  Cowp.  454. 

Therefore,  the  time  of  suing  it  out^ 
except  in  the  cases  ahove  mention- 
edf  is  immateriaL    J6u2. 

It  may  bear  teste  before  the  cause  of 
action  ;  and  if  a  trespass  or  injury 
be  proved  before  the  oill  filed,  it  is 
snmcient.    Ibid. 

Bat  in  the  excepted  cases  above  sta- 
ted, the  time  or  suing  out  a  latUat 
immaterial.  As,  nhere  upon  an* 
action  brought  upon  the  statute  8  Q. 
1,  c.  19,  (which  directs  all  prosecu- 
tions upon  it  to  be  brought  before 
the  end  of  the  next  term  after  tho 
effence  committed)  it  was  manifest 
upon  the  face  of  the  declaration, 
that  it  was  out  of  time,  the  memo- 
randum being  of  Trinity  term,  and' 
the  declaration  stating  that  the  de- 
fendant, after  the  first  day  of  Hila- 
aterm,  and  bclbre  the  exhibiting 
e  plaintiff's  bill,  viz.  on  ^th  Jan. 
kept  a  lurcher,  yet  on  proof  at  thn 
trial,  that  the  IMUA  was  sued  out 
within  time,  it  was  holden  sufficient. 
Ifnd. 

in  all  eases,  the  defendant  is  entitled 
as  well  as  the  plaintiff  to  shew  the 
true  time  of  the  laitlM  issuins. 
Itid.  ^ 

40  Though  8t.  Barnabas  does  not  seem 
to  be  a  l^^l  holiday  at  the  Seal- 
office,  yet  the  court  cannot  upon 
motion  give  damages  to  a  idainUff 
for  the  loss  be  has  sustained  in  not 
sealing  his  writ  on  that  day.  Fig" 
gins  V.  WiUie.    2  Black.  1186. 

•1  Determined  to  be  no  holiday. 
Sparrow  r.  Cooper.    2Kaek,iZ±^. 

•ft  There  must  be  iS  days  between 


tho  return  of  the  first  scire /acias  a^ 
gainst  bail,  and  the  return  of  the  se- 
cond. The  return  day  of  the  fint 
will  be  the  teste  of  the  second,  and 
there  must  be  Id  days  between  teste 
and  return.  Feale  v.  WaUon  end 
oUiers.  2  Black.  928. 
48  In  all  continued  writs,  the  dies 
must  be  tested  the  day  the  fbnner 
was  returnable.  Toudnn's  case.  2 
8alk.  699. 

44  A  stander-byifnotdulysubpana'd 
may  refuse  to  be  sifom  as  a  wit- 
ness.   Bowles  v.  Miiison.   1  Sluk. 

sr. 

45  Capias^  where  a  terra  intervener 
between  the  teste  and  return,  is  ab- 
solutely void  and  null.  PtfrsansT. 
IJLoyd.    2  Black.  846. 

46  These  most  be  15  days  between 
tho  teste  and  return  of  a  capias  ai 
respondendum,  Mkinson  v.  Toi/lor. 
2Wils.  117. 

47  Side  bar  roTe^  not  siifTerefl  to  stand 
when  obtained^  without  dinelosin^ 
the  whole  cineumfiianeeftof  the  ease. 
Sy^namds  v.  Parmeniev  and  Banvtr. 
1  WUs.  86. 

4a  A  latUat  may  be  taken  out  before 
the  cause  of  action  accrues.  I^sn/ 
T.  Hendymond.    i  Dong-  61. 

4t  A  writ  othdiiat  mns  into  Wel^ 
Fenry  v.  Jbnes.  i  Doug.  918.  Uo^ 
r.  Janes.    1  Doug.  913,  n. 

90  None  hut  the  defendant  can  d^ 
mand  the  plaintiff  when  neither 
counsel,  atCovnies,  parties  or  wit- 
nesses appear.  ^drnoU  v.  Jolmm^ 
1  Sir.  267. 

01  Where  the  debt  was  paid  after  as 
aUas  pluries  writ  issued,  the  defen- 
dant cannot  object  at  the  trial  that 
the  lamui  was  not  returned ;  for  at 
any  rate  if  the  alias  nluries  were 
the  commencement  of  the  actioOf  it 
is  only  an  irregularity,  whieh, 
though  a  ground  fbr  application  to 
the  court  to  set  aside  the  proceed- 
ings, yet,  having  been  once  waived, 
cannot  aiterwards  be  objected  to. 
Neither  can  it  be'  objected  at  tJie 
trial'that  when  the  debt  was  paid 
the  defendant  had  no  notice  of  anj 
action  commenced,  or  costs  inevr- 
red.    TomsY.FowelL    7  EastjSZf^- 
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&  A  defeodtDt  indicted  here  fbr  mift-  grant  ludiiii&btratidQ  to  C.  D.  or  S. 

demeaoon  commiUed  bv  bim  m  the  ^.     Dexter  et  ux.  v.  Brotmu    8 

West'JhdieSy  in  a  pablie  eapaeity,  Mass.  82. 

under  statute  42  G.  3,  c.  85,  ii  Dot  67  it  is  not  neeeMary  ta  except  from 
entitled  under  that  statute,  ap«n  an.     snch  command  the  articles  fre«d 

affidavit  in  the  comoion  form  for  from  attachment  by  statute  1800,  c. 

puttii^oir  a  trial  upon  the  absence  100.    Cooke  v.  Qibbe.    3  Mass.  193. 

of  a  B^terial  witness,  to  pot  off  his  8S  An  action  of  debt  does  not  lie  upon 
trial  till  return  made  to  ^vrits  of      an  award  of  damages  by  a  commit" 

mandamiis  to  the.  courts,  &c.  abroad  tee  of  the  sessions  fur  locating  an 

to  examine  witnesses  ;    which  are  highway,  although  the  report  is  ae- 

directed  to  be  issued  in  such  cases  cepted  by  the  sessions.     Gedneu  r. 

at  the  discreHon  of  the  court  of  K.  The  InhotbUanis  of  Tewksbury.    & 

B. ;   bat   he  must  lay  before  the  Mass.  307. 

eourt^uch  special  grounds  by  affi-  ^9  The  treble  damages  ^ven  by  the 

davit,  as   may  reasonably    induce  provincial  actof  l5. a, c. 4,  are  to  be 

-them  to  think  *•  that  the  witnesses  ^oed  for  ^in  an  action  of  trespass, 

sooght  to  be  examined  are  material  PrescoU  v.  Ti^et  oL  4iMass.  146. 

to  his  defenee/'  Bat  the.  prosecutor  60  Que  non  com/ms  mentis  defends  in 

in  sueh  ease  is  of  course  entitled  to  W  action  by  Jns .guardian,  and  dies 

writsof  mandamus  for  the  like  pur-  pending  the  suit ;  the  guardian  can 

pose.  The  King  v.  Joneses  ^st,  3 1«  no  longer  appear  in  the  defence,  but 

5»  An  avowant  in  replevin  for  rent  in  the  executor  or  administrator  of  the 

^arrear,  ^r  whom  vek-dict  and  ju^g-  *nim  compos^  if  the  cause  of  action 

moit  are  given  below,  which  are  survives  against  him,'mast  defend. 

affiriMd  on  a  writ  of  error,  is  not  Whitney  y.  VThUman.    4,M^.B08. 

entitled  to  be  allowed  interest  on  61  £xeeptions  to  a  veiiiict  under  the 

the  sum  reeovered,  by  force  of  the  statute  of  1808,  c.  93,  s.  0,  must  he 

statute  3  H.  7,  c.  10,  which  is  con*  filed  and  allowed  at  Ihe^same  term 

fin^    to  judgments  -recovered  by  at  which  the  verdict  is  rendered. 

finmtfffs  below,  and  affirmed  on  a  Peasev.WhUney  et^    ^Mass.B07, 

writ  of  error.     Neither  is  sueh  de-  62  An  appeal  lies  to  this  court,  not 

fendant  in  error  entitled  to  his  costs  only  from  a  judgment  of  the  com* 

on  the  statute  8  and  9  W.  3,  c.  11,  mon  .pleas,  on -which  an  execntion 

«•  ^  which  is  confined  to  judgments  may  issue,  but  from  any  final  deter* 

•^r  defendants  on  demurrer.    Ooid-  aiination  in  that  court,  whether  it 

wg  V.  lKd9.    10  East^  S.  he  by  order  or  Judgment.     Tappan 

^i  In  the  case  of  a  defendant  chaiged  v.  Bruen.    5  Mass.  193. 

IB  execution,'  the  committUur  must  68  Where  in  a  transitory  action  one 

be  filed  of  the  same  term  as  the  of  several  plaintiffs,  and  the  defen- 

narshal's  acknowledgment.      Can*  dants  live  within  the^tate,  the  writ 

niinghttmr.  Co^mk.    lOjBasf,  46.  must  be  sued  out  in  the  county, 

B9  kn  appeal  lies  to  this  court  from  where  such  plaintiff,  or  one  of  the 
the  court  of  common  pleas,  dthough  defendants  lives,  although  one  or 
they  arrested  the  judgment  after  more  of  the  plaintiffs  live  out  of  the 
yeriict.  2  Mass.  141.  state.  Day  ^oL  ty,  Jatksmetjd. 
^  Upon  an  appeal  from  a  decree  of  9  Mass.  387. 
the  prokate  emirf  granting  letters  of  64  Where  an  appellant  from  the  pro- 
administration  to  A.  B,  the  court  bate  court  enters  his  appeal,  and 
may  reverse  the  decree  as  to  the  afterwards  becomes  nonsuit,  the  ad- 
appointment  of  J.  B,  and  affirm  it  verse  party  must  file  a  complaint 
M  to  the  residue  \  and  in  snch  for  affirmation  and  costs.  How  v« 
case  the  papers  are  remitted  to  the  If&w.  9  Mafss.  370. 
js^Se  of  probate,  who  is  directed  to  66  Whore  the  plaintiff  amends  Jusde- 
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^lorsiton,  the  defendant  may  re- 
pUad,  if  (he  aipiendment  shall  yary 
bis  defence ;  but  be  may  not  plead 
double  unless  the  several  pleas  pror 
pofted  are  necessary  to  his  defence ; 
and  he  may  plead  the  statute  of  li- 
mitAtionsi  after  the  ameodm^nt,  if 
be  will  waive  his  former  plea* 
Qreen  V.  Gill^  Ex.  5  Muss.  379. 
pe  M'^bere  iu  assumpsit  the  plaintiff 
declares  on  a  special  agreement  a 

fuantum  meruit^  and  a  genera!  ivdt' 
ifatits  assumpsit^  and  on  trial  he 
fails  to  prove  the  special  agreement, 
pA  laid  in  the  declaration,  but  proves 
a  difierent  one,  he  n^ay  still  recover 
pn  his  geperal  cpunt,  if  his  evidence 
will  support  jt.  fCeifesi  y.  Stone.  9 
J|/ass.39i. 

07  Where  in  asswnpsU  against  three 
defendants,  each  pleaded  to  issue 

'  fi&verally,  they  were  not  allowed  to 
ta^  costs  for  each*  J^eagher  v. 
JJacheldar  et  aL    6  Mass.  444. 

68  Where  a  verdiet  is  foqnd  for  the 
plaintiff  on  some  counts,  and  for  the 

,  defendant  on  others,  the  plaintiff  ia 
entitled  to  costs  as  the  prevailing 
party.  Fowler  y.  Shearer*  7  jibs$. 
1*. 

09  In  trespass  quare  clauswn  fregU  by 
husband  and  wife,  for  a  trespass  ou 
the  lands  of  the  wife,  after  a  verdiet 
for  the  defendant,  and  before  judg- 
ment, the  wif|»  died,  and  the  defen- 
dant had  judgment  for  his  costa  a« 
gainst  the  husband.  Fowler  et  ux. 
V.  Sliearer.    7  iMass.  Si. 

71  The  court  will  not  hear  a  cause 
referred  to  them  upon  an  agreed 
statement  of  facts,  by  which  only  a 

{ireliminary  question  will  be  settled, 
eaving  the  merits  undecided.  AuS" 
tin  V.  fFilson  et  al.  7  Mass,  205. 
fi  By  the  praetice  of  the  courts  in 
this  slate,  judgment  is  presumed  to 
be  entered  on  the  last  day  of  term ; 
unless  on  motion  it  be  in  fact  enter- 
ed previouily,  jn  which  jease  the 
time  is  minuted;  and  the  thirty  days, 
•  during  which  goods  and  estates  at« 
tached  on  mesne  process  are  held, 
are  to  be  reckoned  accordingly,  JBer^ 

rip£  4t  at*  ^'  Polly*   s  Mt»s.  its. 


7:9  In  assum^  for  not  paying  a  sam 
of  mon^y  in  bank  notes,  the  defeo* 
dant  pleaded  a  tender,  and  a  prafert 
of  the  notes  into  court ;  after  iskoe 
joined  on  the  tender  and  foond  lor 
the  defendant  it  appearing  that  the 
note^  had  not  been  brought  iota 
courty  the  plaintiff  had  jod;i;ment 
non  abstwfde  veredicto,  Clafiin  v. 
Hawes     8  Mass,  261. 

73  Where  a  counsellor  and  attorney 
of  this  court  held  a  paper  delivered 
to  him  by  his  client,  which  the 
grand  jury  were  desirous  of  »eeia^, 
the  court  held  him  not  bound  to 
produce  it.    dwm.    8  Mass.  870. 

7^  If  a  writ  of  right  be  not  retaroed 
on  the  quarto  die  post^  and  the  ten- 
ant meana  to  put  the  demaodaot  oat 
of  court,  fie  should  enter  a  ite  reeipi' 
atur.  Saeket  v.  l^throp.  1  Jbto. 
Cases,  S^O. 

7^  When  a  verdiet  is  taken,  subject 
to  the  opinion  of  the  court,  on  poiots 
reserved,  the  plaintiff  must  mtke 
op  the  case  and  have  it  settled,  and 
eannot  have  judgment  because  oo 
case  is  made.  Bag^  v.  Mnr.  1 
Johns.  Cases^  333. 

The  right  of  proposing  ameudafBU 
to  a  case  made,  does  not  antheriie 
the  party  to  substitute  a  new  ease. 
Ibid, 

76  Where  the  defendant  was  seed  on 
a  note  before  it  was  due^  and  pot  io 
bail,  aod  pleaded  in  chief,  it  wti 
held,  that  it  was  too  late,  after- 
wards, to  make  the  objection.  Crf' 
gier  y^  Long.    1  JioAiis.  Osses,  S9I. , 

77  Where  $be  tenant  in  a  writ  of  right, 
demands  a  view^  it  is  the  dvty  of 
the  demi^ndant  to  aue  out  a  writ  of 
view,  and  if  he  does  not,  he  will  bs 
nonsuited.  Sct^fiMd  y*  Jjidk,  i 
JoArs.  Cos.  895. 

78  Under  a  consolidation  role,  after 
judgment  in  one  eanee  the  defe>* 
dantsin  the  other  caoses  have  eight 
days  to  pay  the  money,  after  tho 
judgment  aod  taxation  of  costs;  and 
it  ih^e  lodgment  is  rendered  inMhi' 
ny,  and  the  defendants  live  in  Abc^ 
Forks  thty  have  1*  days  ftr^kj^ 
parposcj  paA  oo,  vice  versa  i  bet  ibe 
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fitinViSmBf,  for  hit  own  securityy 
eiUer  up  judgments  in  thei  other 
eausei  iminediately,  bot  the  costs 
are  to  be  dedaeted  if  tlie  money  is 
fuiid  iu  iHue.  Earl  v.  Lpfftnis.  i 
Joiiiis.  Cases,  aOiS. 

79  VV  here  Uie  defendant  liavin|^  pot 
in  bail)  whieh  was  excepted  to,  ten- 
.dered  the  money  due  to  the  plaintiff 
who  did  not  ask  for  a  trial,  the 
/court  refused  to  fix  the  sberitt*  by  an 
atlachineut.  Post  v.  Van  Dine,  1 
Joims,  Cases,  4i2. 

6i>  The  sickness  of  bail?  was  admitted 
as  a  sufHoieut  excuse  for  not  snrren- 
deriiig  the  principal  within  ihe 
tj^ht  days.  Boardman  and  Hunt  v. 
Fowler,     i  Johns.  Cases,  4 id.     * 

Speeial  bail  may  depute  another  per*- 
son  to  make  (he  surrender  of  the 
priiteipal,  ea:  necessitate.    Ibid. 

81  VV  here  a  court  of  common  pleas 
refuses  to  give  judgment  in  a  eauscy 
this  court  wiii  not  grant  a  mandat 
musy  until  after  a  rale  to  show  cause 
has  been  first  granted  for  that  pur- 
pose. Tfte  Feople  v.  Judges  Gf  Cay» 
uga^  &e«    2  Johns.  Cases,  68. 

82  Where  a  rule  for  a  joinder  in  er< 
for  to  «t  (Certiorari  is  obtained,  the 
party  nlu^t  applv  at  the  next  term 
for  the  effect  of  mis  rule  $  if  a  term 
intervenes,  he  will  be  presumed  to 
have  waived  the  role.  Sealy  v.  8hai* 
Uidc.    %  Jdins. ,  Cases,  69 . 

6^  Where  a  party  sues  out  a  eommis<- 
sion  to  examine  witnesses,  and  does 

•  not  osfiduedilligence  toget  it  return- 
ed in  proper  time,  or  the  return  is  not 
prc^erly  made,  the  court  will  per- 
mit the  trial  to  proceed,  notwith- 
standing the  commission.  Bush  ▼• 
CobbeU.    2  Johns.  Cases,  70. 

84  If  a  court  of  common  pleas,  on  a 
recovery  by  administrators,  of  da- 

..  mages  for  less  than  23  dollars,  give 
judgment  for  the  damages,  but  not 
for  the  costs,  this  eonrt  will  not 
grant  a  nuindamus  to  compel  them 
to  give  judgment  also  for  costs,  but 

.  leave  the  party  to  seek  his  remedy 
by  writ  of  error.  Jansan  and  oth" 
er$  Y.  Jkvison.    2  Johns.  Cos.  72. 

90  4JMB|ice  cannot  mo?^  to  quash  a 


cerHorari  directed  to  him.  He  mast 
obey  at  his  peril,  and  return  what 
is  l^ally  required  of  him,  and  not 
take  noiiee  of  what  he  is  not  bound 
by  law  to  return.  •  Van  Fatten  v. 
Ouderkirk.    2  JoAfis.  Cases,  108. 

86  Where  the  trial  of  a  canse  is  put 
off,  on  payment  of  costs,  the  plain- 
tiff may  demand  the  costs  immedi- 
ately, aiul  if  not  paid,  may  proceed 
in  the  cause,  or  he  may  have  the 
costs  regularly  taxed,  on  due  notice, 
and  if,  after  service  of  the  taxed 
bill,  the  costs  are  not  paid«  he  may 
take  oat  an  attachment,  instanter. 
Jackson  ex  demise  Lewis  and  cQiers 
V.  Larrotrov    ^  Johns.  Cams,  ti4. 

87  The  two  days  allowed  by  the  mie 
of  January  term,  1709,  for  making 
up  a  ease  cannot  be  enlarged  by  the 
order  of  a  judge.  Jackson  ex  denu 
Low  V.  HornSeek.     2  Johns  Cases, 

115. 

88  Where  a  verdict  is  found  for  thci 
plaintiff,  and  the  judgment  is  oT' 
rested,  and  the  plaintiff  wishes  to 
bring  a  writ  of  error,  the  proper 
course  is  for  the  plaintiff  to  move 
the  court  below,  for  judgment  for 
the  defendant  against  himself,  for 
the  insfffficiency  oT  the  declaration, 
on  which  judgment  a  writ  of  ^rror 
will  lie,  but  not  on  arrest  of  judg- 
ment. Fish  V.  Weatkenvax*  2 
Johns.  Cases,  2i5. 

If  the  court  below  refuses  to  give  such 
judgment,  on  th^  prayer  of  the  par- 
ly, this  court  will  grant  a  manda- 
mus to  compel  them  to  give  judg^i 
ment    Ibid. 

89  A  rule  regnlariy  obtained,  in  the 
abaence  of  the  counsel  of  the  other 
party,  will  not  be  vacated  at  a  sob- 
sequent  term.  Uitdreth  v.  Harvey. 
2  Johns.  Cases,  331. 

90  Where  the  attorney  for  the  defen- 
dant suffered  an  inquest  to  be  taken 
by  default,  at  the  sittings,  suppos-. 
ins  there  was  no  defence,  the  court 
refused  to  set  aside  the  defanlt,  to 
let  the  defendant  in  to  prove  usury 
as  a  defence*.  Crommondl  v.  Boose" 
'vett.    2  Johns.  Cases,  283. 

91  After  a  rule  for  judgment  on  a  de* 
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murrer,  it  is  too  late  to  apply  nt  tbe 
uext  terai  for  leave  to  withdraw  the 
demurrer.  Seaman  v.  HaskiM.  it 
Johns.  Cases f  '^SK 

92  In  an  action  oi*  debt  on  a  bond, 
coudiiioned  for  the  performauce  of 
covenants,  the  piaiiUiffinust  assign 
breaches,  and  have  ihe  damages  as- 
i^essed,  and  may  then  enter  judg- 
ment for  the  penalty /^ro/onna,  and 
is5ue  execution  fur  the  damagci^  and 
costs  ;  and  if  the  damages  are  as* 
sessed  at  six  cents,  he  will  be  enti- 
tled to  nominal  damages  for  the  de- 
tention of  his  debt,  and  may  enter 
up  judgment  for  the  penalty,  so  as 
to  recover  full  costs.  Hodges  v. 
Suffelt,    2  Johns.  Cases,  406. 

93  The  granting  of  commissions  to 
examine  witnesses  abroad,  rests  in 
the  sound  discretion  of  (he  court. 
Vandervoort  v.  The  Calumlnan  Ins^ 
Co.    3  Johns.  CaseSy  137. 

-9 1  In  trovevy  the  court  will  not  order 
articles  which  have  been  tendered 
to  the  plaintiff  and  refused,  to  be 
struck  out  of  the  declaration.  Shot^ 
well  V.  Wendover,    1  Johns.  Rep.  65. 

•9J  Where  a  bill  of  exceptiont,  en  a 
special  verdict  is  taken,  and  a  case 
is  also  made,  the  party  most  make 
jiis  election  to* proceed  on  one  or  the 
oilier,  and  will  not  be  allowed  to 
art);ue  both.  Sleght  v.  Mhinelamkr. 
I  Johns.  Rep.  19^. 

"96  After  an  assignment  of  errors,  it  is 
too  late  to  move  for  ma  amendiiient 
to  a  certiorari,  fiue  v.  I^rague  and 
Consaulis.    1  Johns.  Rep.  498. 

hiJ  A  writ  of  error  may  be  brengfat 
before  judgiaent  is  entered  up» 
Jlichardson  v.  Backus,  i  Jlohns^ 
Hep.  403.  . 

98  In  or4ler  to  bring  a  party  into  eoQ- 
fompt,  for  the  nonpayment  of  eosts, 
the  person  serving  the  taxed  billy 
&c.  must  show  to  the  party  his  au- 
thority to  receive  the  eosts.  Jack^ 
Hon  e.v  demise  Lowe  v.  VirgiL  8 
Jfihns.  Rep.  138. 

V .)  Rules  by  consent,  or  ailments  be* 
twecn  the  parties  or  their  attornies, 
itrt;  not  binding,  unless  entered  in 
•  li'.>  book  of  common  rules,  or  reduc* 


ed  to  writing  by  'them,  or  by^tome 
person  authorised  for  that  purpose. 
Dubois  V.  Boosa.    3  Johns.  Rep.  146. 

100  After  a  judgment  by  default,  the 
court  may  assess  the  damages  ivith- 
out  the  intervention  of  a  jury.  M 
CoUum  v.  Barker.  3  Johns.  Msp. 
1^3. 

101  Where  an  executor  or  adminis- 
trator  brings  a  wrong  aetion,  by 
mistake,  he  will  be  allowed  to  dis- 
eontinue  without  costs.  Fhaemx 
Mministrator  v.  HUL  3  Johns. 
Rep.  ^49. 

i02  An  issue  to  try  the  fact  of  osury, 
on  a  judgment,  will  not  be  award- 
ed, unless  ihe  -usupy  be  denied,  or 
the  faet  be  pot  in  doubt.  Ileudt  v. 
Fitch.    3  Johns.  Rep.  230. 

i03  Where  a  judge's  order  lias  been 
obtained  to  Itay  proeeedings  on  a 
verdict,  the  gerty  in  whose  favovr 
the  verdict  was  given,  may,  nerer- 
theless,  enter  a  rule  nisi  for  jo^ 
ment,  on  the  fourth  day  of  the  neit 
term.  Macklof  v.  ^HaMis  and  JW- 1 
rick.    8  Johns,  Rep.  258.  / 

104  Where  the  defendant  in  a^eanse,' 
has  enlisted  as  a  sMier  in  the  ar-* 
in^  of  the  United  States,  the  eoorC 
will  not  grant  leave  to  diseonliniie, 
withoat  paying  -costs,  if  it  appears 
that  the  sum  to  be  recovered  is  mere 
•than  '20  dollars.  SeynMs  v.  Xam- 
mofi^.    8  Johns.  Rep.  445. 

105  Where  the  defendant,  having  been 
auirendered  by  his  bail,  and  lain 
more  than  three  'months  in  prison 
without  being  charged  in  ezeeution, 
obtains  a  rale  to -show  cause  wbv  a 
supersedeas  should  not  be  awarded, 
•if  the  plaintiff,  safter  service  of  a 
tmle,  and  before  the  time  to  ebow 
eaote,  issnes  an  execution 'toehargt 
the  defendant,  he  nay  ehow  that 
for  eause,  and  it  will  be  enffieieiit 
to  prevent  a  supersedeas.  Mintmn 
ana  Champlin  ▼•  liielps*  iJoha. 
Rep.  446. 

106  After  judgment  on  a  deararrer,  K 
is  too  late,  at  the  next  term,  to  move 
for  leave  to  withdraw  the  demurrer. 
Currie  Sf  Whitney  v.  Bhay.  8 
Johns.  Bep.  140« 
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itff  Where  a  lease  ims  assi^ed,  and  is  made  on  the  retaxatioii)  the  a- 

by  a  bond  executed  at  the  same  moaot  is  to  be  credited  oa  the  exe'- 

liioe^  the  assij^ment  was  declared  cution.    Ibidp 

to  be  made  to  seeare  a  debt,  it  was  114  Ab  iaterloeutory  or  final  judg- 

held  to  be  a  mortgage,  and  the  raent  cannot  be  entered  in  vacation, 

mortgagor  entitled  to  notice  to  quit.  unless  on  a  cognovit  actionem.    Ho- 

Jackson  ex  dem.  Carr  v.  Qreen.     4  geboom  v.  Oenet.    6  Jokns.  Rep.  B25. 

Johns,  Rep.  186.  ltd  Where  a  rule  expires  on  Sundayj 

108  A  confession  of  a  judgment  must  the  last  day  is  not  rekeoned,  and  the 

be  for  a  certain  specific  sum.    JV*t-  party  has  all  the  next  day^  to  do 

ehah  r.  Hewitt.    4  Johns.  Rtp.  423*  what  is  required.     Cock  v.  Bunn. 

lOd  It  seems,  that  where  a  sheriff  is  6  J^ns.  Rep.  320. 

plaintiff,  he  may  serve  his  own  writ  116  The  rule  nisi  for  judgment  aAer 

Bemiet  v.  Fuller.  ^  Johns.  Rep.  436.  verdict,  may  be  entered  on  any  day 

Where  the  defendant,  in  such  case,  in  term.     Mose  v.  Roek.      6  Johns. 

was  under  a  mistake  as  to  the  ar-  Rep.  830. 

res(,  a  default  entered  for  want  of  a  117  No  fees  for  the  attendance  or  tra- 

plea,  was  s»t  aside,  on  affidavit  of  vel  of  witn^sses^  ean  be  taxed,  with- 

merits.    Ibid.  out  an  affidavit  of  their  actual  at- 

ItO' Before  aii  attachment  issues  a-  tendance  and  travel.      Jackson  ex 

gaiast  a  sheriff,  the  proeeedtugs  are  dem.  Kincard  v.  Scoit.      6  Johns. 

to  iie  entitled,  in  the  names  of  the  Rtp.  330. 

parties  in  the  suit;    b^t  after  the  118  Payment  of  money  into  court  ad- 

^anting  the  attachment,  the  pro-  roits  the  cause  of  action  as  stated  in 

ceediiigs  must  be  entitled   in   the  the  plaintiff's  declaration.     Johns- 

name  of  the  people.   Folger  v.  lioog'  ion  v.  The  Columbian  Insurance  Co. 

hmd.   5  Johns.  Rep.  235.  7  Johns.  Rep.  3t8. 

Itt  In  cases  not  provided  for  by  the  119  Whether  after  bail  is  put  in  the 

rules  of  this  court,  the  practice  of  arrest  and  proceedings  may  be  set 

the  court  of  K.  B.  in  England^  is  aside  on    motion,  for  irregularity, 

wilowed.     Dubois  v.  Philips.    Ibid.  must  depend  on  the  practice  of  the 

U3  Where  a  judgment  was  given  for  court.     This  court  will  not  interfere 

the  defendant  and  the  plaintiff  wish-  with  the  proceedings  of  an  inferior 

^to  bring  a  writ'of  error,  the  defen-  court  in  this  respect.    In  the  matter 

^ant  was  ordered  to  make  up  the  of  W.  Livingston.      8  Johns.  Ilep^ 

reeordin   eight  days,  or  that  the  35  i. 

plaintiff  have  leave  to  do  it  for  him.  120  Where  a  rule  to  set  aside  a  de- 
rates V.  Lansing.  5  Johns.  Rep.  fault  and  subsequent  proccedinj^s 
867.  was  granted  on  payment  of  coslnj 

113  In  actions  of  debt,  where  a  de-  and  the  costs  were  regularly  de- 
fault is  obtained,  the  plaintiff  need  manded  of  the  defendant,  but  nut 
not  issue  a  writ  of  inquiry,  to  as*  paid,  and  the  plaintiff,  afterwards 
certain  the  interest  or  damages,  but  issued  an  execution  on  the  judgment, 
the  same  may  be  ascertained  by  the  the  court  refused  to  set  aside  the 
clerk,  and  taxed  with  the  costs.  execution.  Pugsley  v.  Van  Allen. 
Fmton  V.  Oarlick.  6  Johns.  Rep.  S  Johns,  Rep.  S52. 
^^'  ^  121  Where  a  rule  is  granted  on  pay- 

The  plaintiff,  however,  must  give  no-  ment  of  costs,  it  is  conditional,  and 
tieetothe  defendant  of  the  taxa-  is  of  no  force,  unless  the  costs  he 
tion,  before  the  clerk ;  but  if  he  paid  instanter ;  and  the  party  who 
UMilects  to  give  notice,  the  court  is  to  pay  costs,  must  seek  and  ten- 
will  not  set  aside  the  judgment,  but  der  them  to  the  other  party.  Pugs- 
order  a  retaxation  of  the  costs  on  ley  v.  Van  Mien.  8  Johns.  Rep.  33^ 
proper  notice  y  and  if  any  deduction  122  When  a  deed  is  produced  in  cvi- 
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dence,  it  must  be  shewo  in  hoec  ver- 
ba^ qpoQ  demurrer.    1  Dallas^  20, 

123  Wheoever  a  writ  issues  fairly,  if 
delivered  first,  it  shall  take  prefer^ 
eiicQ.    1  DallaSy  22. 

The  proeeedingg  on  a  hab.  corp.  are 
denovo ;  but  on  a  certiafraru  the 
court  proceed  on  the  state  returned. 
Ihid. 

i24f  Auditors  ghall  be  appointed  only 
where  there  is  a  dispute  about  the 
depreciation.    1  Dallas^  ^i8. 

The  court  will  grant  a  rule  to  take 
the  depositions  of  going  witnesses, 
de  bene  esse^  before  the  return  of  the 
writ.    1  DallaSj  251. 

12J  A  ease  in  term  reports^  being  a 
determination  upon  general  mercan- 
tile law,  is  of  authority  here.  1 
Dallas^  272. 

120  After  a  judgment  has  been  regn* 
larly  entered  in  a  foreign  aUach- 
menty  it  is  too  late  to  move  to  quash 
it.    1  Dallas,  294'. 

127  On  an  appeal  from  the  determi- 
nation of  the  regulators  of  party 
walls,  &e.  a  feigned  issue  can  only 
decide,  whether  the  regulators  have 
done  right  or  not ;  it  cannot  decide 
the  title  and  finally  settle  the  mat- 
ter; and,  therefore,  it  is  proper  to 
try  the  qnestion  by  gectment.  1 
Ikdtas,  808. 

128  The  privilege  of  a  freeholder  to 
be  sued  by  summons,  extends  to  ac- 
tions of  trespass  vi  et  armis.  1  Dd" 
las,  310. 

129  The  ruleii,  that  unless  excep- 
tions to  the  report  of  referees  are 
filed  within  four  days  the  judgment 
fusi  beoomei  absolute,  i  JDallaSf 
312. 

A  distringas  will  lie  against  a  sherilT 
ufhile  in  office,  upon  a  return  of  le- 
vied to  the  value,  &c.,  but  under 
S articular  circumstances,  it  would 
e  hard  te  iMue  it,  without  moving 
the  court    Ibid. 

130  A  capias  will  not  lie  against  a 
freeholder,  although  the  attorney 
directs  his  appearance  to  be  accept- 
ed.   1  Ddlai^S^S. 

I'll  On  motion,  and  positive  affidavit 
of  the  debt  at  the  nrst  term;  a  shal- 


lop attached  under  h  foreign  ediAcfir- 
ment,  was  ordered  to  be  sold,  m  a 
perishable  commodity,      i  i/oi/os, 

379. 

132  It  has  been  the  pructiee  of  tlie 
sheriff  to  hold  an  inque^it,  as  well 
after  as  before  the  return  of  a  jl./a. 
1  Dallas^  379. 

138  On  a  libel  for  a  dtvuree,  notice 
ought  to  be  given  that  between  t^o 
specific  dates,  acts  of  eroeiiy,  &c 
were  intended  to  be  proved,  l  Dal* 
las,  109. 

13-1  Upon  affirmance  of  judgment  in 
a  cause  removed  by  certiorari  fioiA 
before  a  ju^iice  of  the  peace,  exe- 
cution may  issue  at  once  out  of  the 
supreme  court.     1  DaUas,  4f iO. 

133  it  is  only  from  the  disagreement  of 
the  writ  with  the  declaration,  that  it 
becomes  necessary  to  enter  the  eon' 
tinuances  to  shew  it  issued  for  the 
same  caufte  of  action,  in  order  to 

f prevent  the  bar  of  the  statute  of 
imitations.     1  Dallas,  -fit,  4M* 

136  The  writs  of  capias  and  summim 
in  Pennsylvania^  always  specify  (hb 
nature  of  the  actions  to  be  declared 
in,  and  are,  therefore,  similar,  in 
respect  of  entering  continuances,  to 
the  originals  out  of  chancery,  and 
the  attachment  of  privilege  in  tbo 
common  pleas,     i  Dallas,  411. 

187  What  IS  a  reasonable  time  to  re- 
new an  action ;  or  to  prosecute  it 
upon  the  foundation  of  the  old  writ- 
where  there  has  been  no  actual  u- 
batement.    1  Dallas,  412. 

138  The  practice  of  entering  verdici' 
on  the  iesue  of  non  solvit,   i  Daiiau 

402. 

139  It  ifr ipiestionable  whether  the ^t- 
preme  court  can  issue  writs  of  a' 
tachment  for  not  obeying  a  Kubpa" 
na,  into  another  county.     2  JJaiU>' 

140  Under  the  pleas  of  non-assump- 
fit  and  payments  it  is  not  necessary 
fur  the  plaintiff,  an  executor,  to 
produce  his  letters  testamentary*  ^ 
Dallas,  100. 

141  A  special  court  mny  be  granted 
on  the  application  of  one  of  sereml 
joint  dcfendaots^i  though  the  others 


ire  liii  afaout  to  depart.     M  IhUflSf       on  ibe  nJI  ^  held  t6  be  good-nritiiin 
lit.  ^     *  iht  fiet  of  assembly.  ^  mMIos^  269. 

U2  Ameodmeat  allovred  ia  a  qtd  tout  idi  What  yariaDeas  between  that  dee- 
aetitto.    2  ballaSf  143.  laratian  and  evidence  ace  immateri- 

113  WhatU  a  godd,  ^  a  deleetirci       al.    2lMlu6fB0i. 
excotttloa  and  retnrn  of  .a  eoaints-  iB5  Under  what    cireumttaflces,  iti- 
sioa  to  examine  witaessefl  abroad.       junctions  will  be  issued,  eontinoed, 
2DaUaSy  148,  4.  ±37^  19^  or  dissoked.     ^  IMlas,  362^  40 2^ 

iU  Notice  of  a  motion  for  a  new  tri-       ^iS^ 
a],  when  to  be  g^iven.  2  DaiktSy  ifiO.  IdO  An  alias 4iajHas  must  bt*  tested  of 

113  It  is  never  too  late  tog^ant  a  rale  the  term  to  which  thte  ari]ginal  was 
for  seearitj  for  costs,  when  it  will  rdumable,  and  be  made  returnable 
oot  delay  the  trial.     2  DaUas^  179.       the  next  immediately  ensuing  ternl. 

iM  After  error  broii(|;ht,  the  eonrt  al«       2  Datlas^  37^2,  to  380. 
lowed  theplaintiflf  to  enter  a  rewU-  io7  ^tiere.  What  is  the  regular  form 
ti<«r,  of  Borplas  damages,  beyond       of  proeeedini;  after  the  return  of  the 
wbat  was  laid  in  the  declaration.       Writ^  where  only  one  defendant  is 
2  Dallas^  i8¥.  taken  on  ^  capias  agaiust  several 

147  The  defendant,  on  a  submissiori  defeodanta.  2  BaHa$,  872,  to  380* 
to  an  iudictment,  muy  be  heard  iSQ  Asreement  to  enter  judgment  on 
^I'ithoDt  oath,  but  not  upon  his  own  a  promi9§ory  noCe  ^'  ft»r  what  inay 
afiidavit,  in  mitigation  of.  the  fitie^  be  due,"  ttiere  paving;  be6n  sevenu 
2  DallaSf  189.  partial  payments,  the  amount  must 

148  TherefQnlar  way  to  remove  a  re-  be  sealed  before  the  platntilf  ean 
eotd  of  the  orphan's  eonrt  is  by  ^er*  i%me  execution  ;  or  t^e  nourt  will 
tiorari^  and  nolhine;  else  ean  stay  stay  proeeedino^s.  2  jDaUas,'380|  U 
the  proceedings  below*  3  DuJiaSj  id9  The  supreme  eoilrt  of  the  thUed 
i90.  SUde$  will  dot  award  a  eommissio* 

149  A  proeet^^nife  |;raB ted  beeaose the  to  examine  witnesses  till  the  eora« 
aetiotf  was  removed  alter  the  refe-  missioners  are  named*  2  fhtldSf 
I'veskad  entered  on  the  buainessy       40t. 

inder  a  rule  of  refitrenee*  9  IhUaSj  i!$0  Whether  k  di$ifif^9  is  the  proper 

^  191, 2.  mode  to  compel  the  Uppearanee  of 

1^  Under  what  cirsumstaiieee   the       a  state,    tlnd* 

eosrt  will  refuse  a  writ  of  restitit-  i61  Rule  on  the  marshal  to  return  a 
^  tisB;  though  they  reveme  the  judg-       snmmoas  issued  against  a  statd.    2 
ment,  under  which  possessioM  was       Dallas,  402. 
sbtaiited.    2  Dallas,  20]l.  162  General   fUlei   relative  tn  the 

1^1  In  what  ease  the  court  will  grant       meCtee  of  thnanpreme  aoUrt  tt  the 
Um  plaintilf  leave  to  enter  a  Ver^       Vfiiki  ^Me9.     a  DaHo^  399^  400^  ' 
dieL  given  generally » on  the  proper       411^ 
coom.    2  BaUa»,  229.  163  Rules  fbr  enteria||  Jodgntent  by 

152  Executions  issoed  in  the  ease  ^f  drfaitU  agaanst  a  state,  id  0aU9$i 
judgiaents  affirmed  on  writ  4>f  error,       419. 

may  inelnde  interest  ftnmi  the  date  i«4  Thaii^  a  distriet  judge  is  oMithe 
(if  the  original  judgment*  2lhiiasj  beneb,  if  be  does  not  sit  in  the 
sss.  ^  eaustf^  he  is  absent  In  eanteiaplalioii 

1%  Jo(%aieirt  the  first  day  of  Sep-  af  failr.  «  UbUas,  30, 4. 
tenber  term;  Mt.fi,  fa,  to  JtHe^-  tdS  Where  the  supf^me  eonrt  are  e- 
ny  eoonty,  fooiided  on  a  ^  /a.  to  HxtaMf  divided  on  a  qnesiion  of  jn- 
fkiiadeifMa  eonnty,  retnrnable  to  risdi^ion,  though  the  majority  are 
the  last  day  of  the  saute  Skptembef  foi*  reversing  the  juds^ment  of  the 
term,  never  taken  out,  but  manuted  «Mfrt  below,  a  mnsre  faeia»  dewwo 
vou  lis*         2S  '     cannot  be  aii^iirdtfd.  0  Jhdlosy  4i .  2. 
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X6C  When  a  mandwiini  will  issuA  to  «ii7  doeommU  before  them  oft  ^ 

the  judges  of  an  inferior  eourt,  and  reeord.    3  Hatha,  331, 3. 

when  noL    S  Udlas,  43  la  B».  177  If  a  record  i«  trsnimitled  mtl 

487  Where  there  i§  a  prayer  for  gen-  the  evidence,  bat  without  a  lUU- 

enil  relief,  it  ii  sufficient  to-warrant  ment  of  fu«B  by  the  court,  ihe  e»i- 

the  eourt  io  giving  damages,  though  dence  eamiot  be  considered  u  a 

damages  are  not  expressly  prayed  statement   in   eompliance  witli  tt* 

for.     a  Dallas,  M  7,  IBS,  its.  judicial  act;    and,  of  course,  ihtre 

468  The  appeal  itself  suspends  the  can  be  no  error.     3  Dallas,  836, 7. 

decree  of  the  inferior  court ;   bet  a  478  The  costs  of  a  printei  alale  of 

writ  of  inhibition  is  proper  and  ne-  the  cause  for  the  use  of  the  court, 

eessary  to  enable  the  court  of  aji-  refused  to  be  allowed.      3  Bolias, 

■  peal  to  punish  the  inferior  court  for  338.                     .....        _.  . 

cootemut,  in  case  of  disobedience  ;  J79  A  judgmenl  of  the  bigh  court  of 

which  the  appeal  does  not  dn,  as  it  amieals  nT  Jtaryland,  being  ttren- 

is  the  act  of  the  party,  and  not  of  ed,  and  the  judgment  of  the  genersl 

the  superior  court.      8 /fa/tasi  ST,  eourt  affirmed,  the  mandale  forei- 

jgjl  g_  eculion    must  isxue  to  ihe  Inttcr; 

«09  The  want  of  a  moaltion  to  ap-  and  the  plairtilf  in  error  is  eniilld 

pear,  is  cured  by  actual  appearance.  to  costs  to  both  those  courls,aii  wil 

S  Dallas  87.  "  in  the  supreme  court.    8  Ddlas, 

Co  Whatever  could  be  brought  for-  t+2,  8- 

ward  by  way  of  defence  in  a  court  180  How  far  the  laws  and  praeliw  tf 

•f  appeals,  must  be  brought  for-  the  respective  stales  shall  gorfrn 

ward^there,  or  the  party  can  never  the  decision  of  llie  si.preme  wurt 

take  advantage  of  it  after,     a  Dal-  •«  a  writ  of  error.      8  Dallas,  3«, 

iriVhe4*'lhB  award  of  damage.  i81  What  will  amnantto  a  di'MDlui. 

■honld  he  joint,  and  where  itshoald  uaooe  by  the  pratice  of  Bhadt-M- 

be  several.     »  Bailat,  8^  llH,  IIB.  and^    IbuL 

173  Where  there  has  been  ermneous-  *8S  How  wnU  "' «J™r  "^  "™T 
Jt  a  Joint  awarf  of  damages  in  the  may  he  returned  by  the  "lerksf  liie 
inffenor  eonrt,  hot  the  fcots  appear  ■  proper  court  3  Dallas,  8fl«,  SM, 
«nthe  record,  the  superior  court  ntwU.  ,  t„  f„„  ,u 
will  lerer  the  damages,  and  so  ap-  M8  No  re«rd  to  be  taken  from  th 
portion  them  as  to  eBeeluate  sub-  clerk's  office  but  by  coittent  of  Ike 
ilaalialjustiee.  »  ZWtos,  88,  107,  «<■"«■  »^*f«^  f'^:  ^  .„ 
J3Q       '  184  What  IS  the  rule  for  compoliSK 

174  Rule  for  eompotiog  interest  on  a  the  value  of  the  matter  io  diipste 
deeree  of  revereal  or  affirmance,  ia  between  the  parties,  on  a  queilioi 
Ihe  superior  eourt     8  DeOas,  88,  rf  JBrisdictioa.      *  Dallas,  401,  l« 

17rHwfw"to  facta,  o.  which  the  «B»  The  co.rt  will  not  take  e^«- 

J««-  «f  Ihe  eirvuit  eoart  u  fimd-  aace  of  a  cause  which  is  not  broagM 

lpearo^thert^eonl,npol  before  them  by  regular  process-    » 

nr.    »  flttUas,  184,  sat,  DnlUu,  Vi9,  lO. 

1  18«  An  attorney's  nama  traosferres 

il  knodiil  i«  a  decree  to  f^om  the  roll  of  attomies  to  the  Iwt 

,.flh«ti,«oafo™i»Wyto  of  counsel.    »  """"^  *!?-*;:  ,:„ 

Ml  of  the  Indieial  a«t  *87  In  what  eases  a  crrtwnm  »i« 

II  to  830.  M«,  7.  not  lie  to  remove  a  cause  frwa  » 

"irwort  modified  and  circuit  eonrt,  on  an   all^liw  IW 

raLuat  of  «  deci«  of  it  i.  virtually  a  su.t  bEl«««  »". 

court,  haviDBtke  me.-  <Utef.    8  iWfas,  4U,  to  4tfc 
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4f8  Whether  a  venire  can  be  awarded  ihe  President  of  tbe  Vmted  Siatee. 

by  the  sopreme  coart  to  sooimott  a  1  Crandi.   Mules  cf£kmrtf  ivi. 

jury  ffom  another  stale,  than  that  201    The  praetiee  in  the    supreme 

in  which  a  eause  is  peodiDg,  upon  conrt  of  the  UnUed  States  is  to  be 

a  soj^estion  that  the  state  and  its  eonformable  to  that  of  the  king's 

citizens  are  interested,    ^lu  3  JDai'  beneh  and  chancery  in  England, 

hs,  411,  to  410.  Efdes  ofCaurt^  jpviL    1  Cranek. 

189  When  it  is  necessary  for  a  judge  202  When  the  defendant  in  error  fails 

to  acknowledge  his  seal  to  a  bill  of  -to  appear,  the  plaintiff  may  proceed 

exceptions.    3  Dallas,  410,  n.  ex  pmie.    Bides  ^  Cawrty  oemii,    1 

iW  What  is  the  regular  mode  of  is-  Crandu 

•QiDgand  returning  a  venire  in  4  203  If  an  appeal  k  prayed  in  the 

espital  cause.    Z  DallaSyJ5i5.  ^mqK  below  at  the  same  term  in 

191  Kttle  an  to  injunction.     4  DaUa&,  which  the  decree  is  rendered,  a  ci- 

^9^-  iation  is  not  necessary.     MeUyv* 

il2  A  removal  f roipi  the  circuit  to  the  La^nar.    2  Crondii,'  849. 

ADpreme  court,  must  be  by  writ  of  204  In  a  bill  in  equity  by  exeentors  it 

errors  not  by  appeal.    4  Dallas^  22.  is  not  necessary  to  set  forth  their 

19S  An  appeal  dismissed,  it  not  ap-  letters    testamentary.      Telfair    7. 

peariag  that  the  orphan's  court  had  Stead.    2  Cranch,  408. 

proaooneed  a  .definitive  decree.     4  305  An  appearance  of  the  defend  ant^ 

IkUas^  t6Q.  by  attorney,  cures  all  irregularity 

194  If  issue  is  joined  on  the  pleas  of  -of  process.  JChox  v.  Summers,  3 
non-assampsUf  and  payment,  wheth*  Craneh^  496. 

er  the  defcndaot  may  strikeout  the  i306  In  Ftr^itf,  if  the 'defendant  die 

former  plea  at  the  time  of  trial.    4  after  interlocutory  jndement  and  a 

Az/bs,  209,  29.  writ  of  inquiry  awarded,  his  admin- 

195  A  plea  to  debt  on  arbitration  istrator,  open  scire  facias^  can  only 
bsnd,  entering  into  the  merits  of  tho  plead  what  his  intestate  could  have 
origioal^^ontroversy,  is  bad.  4  Hal-  pleaded.  Ji^Ehnght  v.  4)raig^s  ad- 
hSf  28-4.  lAtnistrofor.    6  Cranohy  183. 

<t96  When  a  eeriiawari  shall  be  alloW"  207  This  court  will  not  direct  the  court 

ed  lor  the  removal  of  an  indictment  below  to  allow  the  proceedings  to  be 

from  the  quarter  sessions,  into  the  amended.      SkeAy  v.  Jifandevillei 

eireuit  court.    4  DaUaSj  302.  •  Cranch^  254. 

W  A  eerfiofwrito  remove  an  ihdict*  208   It  is  too  late  to  question  the  ju- 

ment  from  the  quarter  sessions  to  risdiction  of  the  court  below,  after 

the  circuit  court,  was  directed  to  the  cause  is  sent  back  with  a  man- 

tbe justices  of  the  common  pleas;  date  to  cause  the  decree  of  this 

and,  for  that  reason,  judgment  ar-  court  to  be  executed.     SldUera  v. 

Tested.    4  DaUaSy  8t6.  May.    6  Oranch^  267« 

19S  An  action  may  be  removed  by 
hah,  Corp.  on  or  before  the  first  day 

of  the  term  next  after  that,  to  which  PRACTICE  IN  COURTS  OF 

the  original  writ  is  returuable.  i  4  ERROR. 
lMb&433. 

199  la  Virginia,  after  the  first  term  i  On  an  appeal  from  an  interlocnto- 
next  following  an  ofllce  judgment,  ry  order  of  the  court  of  chancery, 
it  is  a  matter  of  mere  discretion  in  directing  an  issue  to  be  tried  at  law, 
the  court  whether  they  will  admit  the  court  of  errors  will  hear  and  de- 
ft special  idea  to  be  filed  to  set  a-  cide  on  the  whole  merits  of  the 
Aide  that  judgment.  Beder  v.  She-  cause.  Le  Ouen  v.  Qovemeur  and 
hee*    1  Cranch,  i  to.  Kemhle.    1  Jofms.  Cases,  430. 

^  Process  shall  be  in  the  name  of  2    On  an  appeal  from  an  order  of  tha 
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eoart  of  .cktmcety^  postfimiine  tb^ 
hearing;  of  a  oaiite,  fbr  waatt  of  pro- 
per parties,  thi^oourt  wHI  not  bear 
nor  decide  on  the  meriU  dif  tbe 
cause.  Deas  w  Thorm  cmd  others. 
3  Johns,  Rep.  5^9, 

On  an  appeal  from  an  interloeiitovy 
order  of  the  eoort  of  chanoery,  thi<9 
eoart  will  not  bear  and  deekie  on 
.tlie  tneriU  i>f  t\w  clause  itnl«HS  (he 
merits  have  also  been  heard:  in  (he 
court  bv tow.    Jbid, 

On  an  appeal,  this  court  will  not  per- 
mit evidence  to  be  read,  uhieh  was 
not  read  in  the^  eomrt  below.    Ibid, 

S  No  co^ls  arc  allowed  tlie  appei- 
Jant  in  this  eocirt,  on  a  remraal  of 
the  decree  in  the  court  below.  Far^ 
quharsmv.  Jhbee^    3  J^hna^  Hep. 

B5S. 

%'  Where,  »  writ  of  error  was  brought 
on  a  bill  of  exeeptions  from  the  s4i- 
pranfi«  eoart,  and  the  cause  was  deci- 
ded in  favour  of  tbe  plaintiff  iii  error, 
and  a  venire  di  novo  awarded,  afid* 
on  tho  new  trial' of  the  eauto  below  a 
seeoad  bill  of  exceptions  wan  tniwu 
on  the  same  point,  and  a  second 
writ  oferroif  iirouglit  thereon,  this 
coi^rt  crrdered  the  second  wrtl^of  er- 
ror to  be  quashed.  Hariakomt  and 
others  v.  8leght  and  Slfigli^.  z  Mins* 
Bep,  fiB^ 

0  Where,  on  a  petition  of  app^l,  (lie 
appellant  omitted  to  state  the  rea- 
sons of  (he  appeal,  and  the  respon* 
dent  answered  the  petitioo,  it  was 
held  that, the  respondent  waa  loo 
late,  acfterHards,  to  objeot  for  any 
defects  in  tlie  petition  in  matters  of 
form.  Koger$  v.  Cruger,  S  Joh^is. 
Jiep,  06  k 

6  ^0  appeal  lies  ft*om  a  temporary 
order  of  the  court  of  ebancert  gran- 
ting an  injunction  to  stay  the  (riaj 
of  a  suit  at  law.  Trustees  of  Hunt' 
ington  and  others  v.  AYeoff.  $ 
J,  Rep.  06A. 

On  an  appeal  from  an  order  of  the 
conrt  of  chancery,  granting  an  in- 
junction to  stay  proceedin8;s  at  law, 
this  court  will  not  hear  or  decide  on 
the  merits  of  the  eanse,  if  the  merits 


have  not  been  heard  in  theooiirt 
below,  belbre  mnthig  the  otder. 
JbU. 
V  No  appeal  lies  from  an  order  of 
the  court  of  chaieerv,  tsr  the  eua- 
ioation  of  the  guarAiaw  of  the  eoti- 
plainant,  who  was  an  infant,  as 
witncMCs  for  him  ;  soeh  eiamina- 
lions  being  always  taken,  debme 
esse,  and  savine;  an  just  exeeptiong; 
and,  if  inadminsible  on  aeeoiist  of 
the  incompetency    of  tbe  witness, 

'  may  be  suppretted  at  the  h^ng 
betbre  the  ehaneellor,  or,  if  ad- 
mitted, and  the  witnesses  ute  in' 
eomf>etent,  it  may  then  become  the 
eround  of  appeaK  Trusim  of 
uantington  and  others  v.  J^M.  3 
Johns.  Bsp,  506. 

9l  Af^er  an  assit^nment  of  errors,  tid 
joinder  thereon,  this  conrt  will  not 
send  the  traiiscript  of  the  record 
back  to  the  supreme  conrt  to  be  s- 
mended,  by  the  record  in  thatcottrt 
whkfa  had  been  amended  by  that 
eoart,  since  the  joinder  in  error  in 
^  the  court  of  errors.  Oierttemr. 
Tillotson.    4  Johns.  Rep.  409. 

All  defects,  er errors  properly  •««• 
dable,  may  be  amended  in  theeoert 
of  errors,  who  will  disregard  all  <k«  < 
ftcU  or  errors  in  matters  of  form 
which  may  be  amended,  or  whiek 
are  cored  by  the  stutnte  titj^M^ 
Ibid. 

U  a  parly  wish«s  to  have  a  tramcripi 
amended,  the  proper  coarse  is  to  al* 
lege  dinfinotion  and  pray  aciHio* 
rari  to  the  eovrt  below.    IM, 

Alter  tlie  defendant  in  error  has  pies* 
dcd  in  nuth  est  erraiMtn^  becsssot 
allege  dimimition,  Ibr  by  bit  plea 
he  admits  the  reeord  to  be  plr- 
A!«t ;  so  (hat  alter  a  Joinder  ia 
error,  neither  party  can  eWfS^^*' 
minution,  or  pray  a  cerHmini.  A* 

t  An  appeal  lies  to  this  eoart  froa 
an  order  of  the  court  of  chaneery^ 
Ibr  eontioning  an  injonetfion  aid  s* 
warding  costs  against  the  defbndaot' 
M*  Vkhtr  and  othtrs  v.  tValedtt  m 
others.    4  Johns.  Jkp.  910. 

io  Whcrp  a  bill  in  ehaaeery  was  s«- 
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^4  ty  tredilors  to  get  aside  tke 
#PfKls  of  a  baDkropt,  «ii  Ibe  g^roond 
of  l>a«d,  'i|  Yfm  beld>  tbal  t£e  prtf- 
pertjr  was  not  lo  bd  plaeed  in  the 
ktaiii  sf  a«iiikster  (e  be  distributed; 
lot  tvtts  to  be  diiipesed  of  by  tbe  as- 
Al^ees  of  the  baakrapt,  aeeording 
to  tbe  6aiikrff|»t  law  of  the  UniM 
SUOest,  i^ruts  mid  dhffn  y.  Cod- 
wm  and  others.  4  Johns,  iRep,  086. 
Oa  apfieal/ thi^  eo«rt  will  deeide  on 
ihofie  paru  only  of  thed«oree  of  the 
eoart  below,  which  are  romplained 
of  in  the  petition  of  appeal.     Jbid. 


PREROGATIVE. 

i  The  king  may  try  either  issne 
first,  nliere  several  arejoiaed.  The 
King  V.  flirre  and  Jmtm.  1  Str. 
S6S. 

%  The  king  cunnot  by  eharter  ati- 
thorize  the  trial  of  eriines  oirt  o£. 
the  county  where  they  are  eommit- 
ted.    BiX  T.  Qongh.    2  Doug.  70 1. 

B  The  king  when  f^rty  to  a  suit 
man  by  bis  prerogitive,  waire  any 
othiB  pleartliiigs,  itml  plead  d^noi^o/ 
bat  no  other  ^persoa,  though  ho 
smy  set  up  a  title  under  the  king» 
ean.  Earl  of  ihrefirri  r.  Stfltf.  t 
L,Uaym^  2tt, 

i  The  king  has  » lefitMali ve  aittb^« 
ity  over  a  eoo^oereii  eountry ;  bat 
he  precludes  himself  from  the  exer- 
cise of  that  aothortty  by  a  procla- 
mation, stating  that  he  has  eommis* 
sioned  the  govei'nor  of  the  eoimtrjr 
fo  eaH  an  assembly  hr  the  purpo- 
ses of  eaacHug  laws.     CknnptfeU  v. 

f  The  erown  halb  not  a  prerogative 
or  power  to  grant  the  pritftlng  of 
almanaes  to  the  Stationers  Compa- 
1^9  eieluslve  of  aify  other*  persois* 
SiatwMTs  Company  v.  Camtm.  2 
BiMek.  lOO^. 

S  The  rule  that  the  half-blood  shall 
not  inherit,  does  not  afteet  the  suc- 
cession to  the  crowot   Jinan.   LcfSty 

isd. 
"f   Will  QOTer  pFcjudic^  jostt^  or 


the  rigbts  of  the  subjects.    Qci^^ 
ly  V.  ReynoUi.    Lqfft,  88. 

8  The  king,  by  letters  patent,  may 
enlaige  the  boundaries  of  a  eity.  K. 
B^  has  eofleurrent  jurisdiction  with 
the  sessions  about  repairing  bridges. 
The  King  x.  Inhab.  of  the  city  of 
JVWtrtcft.    1  Str.  ±77. 

9  The  power  of  the  crown  to  par- 
don a  forfeiture,  and  to  grant  resti- 
tutiou,  ean  only  be  exercised  where 
things  remain  in  statu  quo^  but  not 
so  as  to  affiset  legal  rights  vested  in 
third  persions.  R.  v.  Smery.  Term 
Rep.  560. 

1^  A  pardon,  if  pleaded,  must  be  a« 
Terrcd  to  be  under  the  great  seal : 
(except  a  statute  pardon,  or  what 
aoioiittts  thereto.)  Bull  v.  Tili.  i 
i9a.4.  ^  PuU.  109. 

11  The  king,  by  virtue  of  bis  prerog- 
ative, is  exempted  from  the  pay- 
ment of  faxes  collected  perstnumy 
from  tbe  aabjeet,  and  not  mingled 
with  the  price  of  the  commodity 
before  it  is  known  by  whom  it  is  to 
be  made  use  of  i  therefore  an  ex- 
press sent  upoO  government  service 
IS  not  liable  to  pay  the  duty  on  post* 
horse*  imposed  by  26  G.  8,  e.  01,  s, 
4f.    Rex  X.  Cook.    8  Tei*m  Rep.  019. 

i2  If,  after  a  grant  of  a  next  presenta^ 
tion  to  a  living,  tbe  incumbent  ho 
niade  a  bishop,  by  which  the  living 
beeomes  vacant,  aod  the  king  is  en* 
titled  to  present,  the  grantee  may 
]Mres^nt  on  tbe  next  vacancy  occa- 
sioned by  the  death  or  resignation 
of  the  king's  presentee*  Calumd  {or 
CtdUaud)  V.  Trowdrd ;  3  H.  Black. 
92^ :  affirmed  in  K.  B.  6  Term 
Mef.  489  ;  and  the  JoAgments  of 
both  courts  affirmed  in  Sam.  Proe. 
6  Term  Rep.  778. 

id  Where  the  grant  of  a  rectory  by 
the  crown  contained  an  exception  of 
all  c^arcAes  and  tneoroges  thereto 
belongings  a  perpeitud  curacy  belang" 
ing  to  the  rectory  passed  by  the 
grant,  not  being  hicluded  in  the  ex-^ 
eeption.  JMhingtm  Sr  at.  v.  Ches- 
ter J!jp.  ^d.    %  JET.  Black.  418. 
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PRESCRIPTION. 

This  eoantry  has  now  beeu  settled 
loDg  enough  to  allow  of  the  time 
necessanr  to  prove  a  preseription. 
Must  V.  Lawet  oL    6  Jwss.  90. 

PreseriptioQ  does  not  give  the  right 
of  ereetiog  a  building  on  the  land  of 
another.  CorUlyoa  v.  Van  Brudt* 
^  Johns.  Bep.ZS7, 


PRESENTATION. 

fi  In  equity  the  mortgagor  presents 
to  a  living.  Oally  v.  Serjeani  Selby. 
J[n  Chanc.    1  8tr,  403. 

.^  lCw9.  and  ^.,  eopareeners  of  an  ad- 
Towson  do  not  agree  to  presient  on  a 
vaeaney,  A.  the  eldest,  or  her  as- 
signs, may  present  to  the  first  tnmy 
and  B.  or  her  assigns,  to  the  uext« 
Barker  ▼.  T/ie  Bishop  of  Landan. 

And. if,  when  Jl.  and  B.  do  not  agree, 
C  (a.stranger)  implead  Jl,  om^  by 
quare  impem  on  a  vaeaney,  and  re- 
cover, it  is  a  bar  to  a  guar€  impedU 
brought  by>0..i^in6t  C.  for  thut 
turn.    Ilnd, 

S  Where  the  ineumbent  is  likewise 
patron  and  dies,  his  heirs,  and  not 
his  executor,  shall  present  HoU  v. 
Bishop  of  Winton.    8  &dk.  380. 

:S  Presentation  may  destroy  impro* 
priation,  but  not  a  donative.  ,JmU 
V.  Widdows.    2  8alk.  Mt. 

^  Where  An  advowson  is  in  eommoii, 
so  t)iat  the  patrons  are  to  present  by 
turns,  a  prerogative  presentation  of 
the  crown  doth  .not  pass  for  the 
turn  of  the  otherwise  rightful  pa- 
tron. The  Warden  and  Commonalty 
x>fttie  Mystery  of  Grocers  of  the  cUy 
of  London  v.  the  archbishop  (f  Cotti- 
terfrurjf  and  Backhouse.  8  fVil^.  U^i,. 


PRESENTATION. 

'  capable  of  taking,  is  good,  though  It 
states  that  such  court  was  held  with 
acourt  incapable.  If  a  caption  states 
>  the  year  of  the  king  in  which  it  was 
taken,  it  need  not  state  the  year  of 
our  Lord,  and  an  improper  state- 
ment of  it  will  be  only  surplusage. 
A  statement  of  it  in  End&A  figores 
is  improper.  Rex  v.  IbveranL  ± 
L.  Raym.  638.    8alk.  ±95. 

2    Presentment    must  be  in  Latia. 
Th£  King  r.  Scott.    »8tr.S70. 


PRESIDENT  OP  THE  UNTTBD 

STATES. 

1  A  commission  is  not  neeessary  to 
the  appointment  of  an  officer  by  the 
executive.  Mxrhury  v.  Madison,  i 
Cranchy  i78. 

The  president  cannot  authorize  a  se- 
•cretary  of  state  to  omit  the  perform- 
ance of  those  duties  which  are  en- 
joined by  law.     Ibid,  160. 

A  justice  of  the  peaee  in  the  distxirt 
of  Cdmnbia  is  not  removeable  at 
the  will  of  the  president    Ibid. 

2  The  instructions  of  the  presideoi 
of  the  United  StateSj  if  not  warrant- 
ed by  law,  will  not  justify  the  oom- 
mander  of  a  ship  of  war  of  the  U' 
nited  States  in  executing  then. 
JAtiU  V.  Barreme.    2  Cranchf  iTO. 


PRINTS. 

>If  a  proprietor  of  a  mezsotinto  or  oth- 
er print  wiU  entitle  himself  to  the 
benefit  of  the  statute  8  O.  £,  «*  ^^ 
and  secure  his  {iroperty,  he  ob^ 
engrare  both  his  name  aod  the  day 
4>f  the  first  publishing  thereof  on  the 
plate,  and  print  the  aame  on  the 
.print,  Sayergui  tarn  ▼•  /^*^  ** 
/mther.    $;Ftb.  60. 


PRESENTMENT. 


PRIORITY. 


i    4  caption,  representing  a  present-  When  the  commonwealth  is  ^^  ^^ 
fiy^nt  to  have  been  made  at  a  conr|t      f}^  ip  a  priority,    i  JhWiS,  i^ 
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PRISONER  L 
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FUSON-BREAKIira 

If  A  pifloner  confined  in  a  countj 
prisoo  for  petit  Uxrcmyy  break  prk- 
on,  it  is  a  felony,  for  whick  he  may 
be  sentenced  to  the  state  prison,  for 
t  period  not  exceeding  14  years. 
Ptipkv.DmlL  9  Johns.  Rep,  4M. 


PRISONER. 

L  Mometf^  his  preaenee  when  ne* 

ceaaaru  to  a  'prisoner. 
n.  fFedcty  payments  to. 
HI.  Superseaeas* 
IV.  Ouier  points  relative  to. 

I*  Money f  his  presence  when  neeessih 
ryto  a  prisoner. 

m 

i  Ooe  in  eieeution  may  confbss  a 
new  judgment  without  the  presence 
of  an  attorney.  fFatkins  h  Hanbu" 
ry-  2  Str.  124J. 

^  Warrant  of  attorney  to  confess  a 
jod(;;nieot  by  one  in^u^oc^  nnder  an 
execution  iis  c^ood,  thougn  no  attor- 
ney be  present  on  his  behalf  at  the 
lime  of  its  being  executed.  Vide  2 
Btr.  13*5.  [And  1  Term  Rtp.  7i9. 
"fTerm  Rep.  19.]  Fdl  v.  Riley. 
Cowp.  281. 

*  No  warrant  of  attorney  from  pris- 
oner good,  hot  where  there  is  an  at- 
torney i»ro  def.  present.  Regida 
Generms.    2  8tr.  902. 

^  A  warrant  of  attorney  shall  not  be 
let  aside  on  acoount  of  its  being  giv- 
en by  a  defendant  in  custody,  with- 
out an  attorney  present  on  his  part, 
if  executed  by  the  defendant  pur- 
posely to  cheat  plaintiff:  [See  1 
Bos.  S[  Pull  97.]  Gittman  v.  HUL 
Cowp.  1*1. 

^  The  court  held  that  the  presence 
of  an  attorney  of  C.  P.  at  the  ^e- 
eation  of  a  warrant  to  enter  op 
judgment  in  B.  R.  was  saflieient. 
Blmi  V.  Pakenham.    1  Str.  080. 

^  Necessity  of  attorney  for  defendant 
in  warrant  of  attorney,  to  confess 
judgment,  limited  to  particular  cau- 


ses, npon  which  party  is  in  custody* 
HolcomJbe  v.  fFaae. '  8  Burr,  1792. 

7  A  man  in  custody  of  the  sheriff  at 
the  suit  of  one  person,  may  eive  a 
warrant  of  attorney  to  confess  a 
judgment  to  another,  without  hav-* 
ins*  an  attorney  on  his  part  present*  • 
Ftnn  V.  Hutckinsoih  2  L.  Rdymm. 
797. 

8  A  defendant,  lodging  within  tha 
rules  of  the  Fleet,  at  the  house  of 
the  officer  who  arrested  him,  and 
who  was  his  security  to  the  war-^ 
deu,  is  so  far  a  prisoner,  that  he 
cannot  exee^e  a  warraot  of  attor- 
ney to  confess  jodi;ment,  without 
the  pmence  of  one  who  is  honafids- 
his  own  attorney.  Warakar  v.  vos- 
come.    2  Blaclc.  1297. 

9  When  a  defendant  in  custody  exe- 
cutes a  warrant  of  attorney  to  con- 
fess a  judgment,  there  must  be  an 
attorney  present  on  his  part;  tha 
presence  of  Xhe  plaintiff's  attorney 
IS  insufficient,  though  the  defendant 
consent  to  his  acting  as  his  attorney 
also.  Hutstm  v.  Eutson.  7  Term 
Rep.  7. 

10  But  when  a  defendant  is  in  execU" 
turn  his  attorncT  need  not  be  present* 
Bitch  V.  Sharland.  i  Term  Rep. 
710.  Cromptony. Steward.  7  2h*iA 
Rep.  19. 

11  Or  if  he  be  in  custody  at  the  suit 
of  a  third  person,  and  not  of  the 
plaintiff,  amith  v.  Burlton.  1 
Masty  241. 

i2  Interlocntory  judgment  having  been 
signed  against  a  prisoner  ip  eutto- 
dy  of  the  marshal ;  the  plaintiff's 
attorncT  took  a  a^novit  from  him 
for  dool.,  with  ad^easance  on  pay- 
ing 49l.  (the  real  debt  and  the  costs; 
but  BO  attorney  was  present  on  the 
part  of  the  defendant ;  though  this 
case  was  not  strictly  within  tne  rule 
of  court,  (made  15*  Car.  2,)  which 
only  mentions  prisoners  in  the  cus- 
tody of  the  sherijps  officers,  yet  the 
coart  interfered  for  the  relief  of  a 
prisoner.  Parkinson  r.  CrnneSy  a 
Term  Rep.  616. 

18  But  at  the  plaintiff's  request  they 
permitted  him  to  alter  his  judgment 
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to  the  real  debt,  on  paying  tbe  eo^ts. 
Ibid. 

i4r  A  warrant  of  attornay  to  confeM 
#^'  judgment,  executed  by  a  prisoner  in 
custody  on  criminal  process,  is  good, 
though  he  have  no  att/orney  present. 
VhavUon  v.  Fletcher.  4  Ter^n  £ep. 
4S3. 

10  If  a  defendant  in  custody,  being  a- 
bout  to  execute  a  warrant  of  attor- 
ney to  confess  judgment,  is  inform- 
ed that  it  must  be  done  in  thC  pre- 
sence of  an  attorney  on  bis  part, 
and  thereupon  producea  a  person  as 
such,  in  whose  presence  he  executes 
the  warrant  of  attorney ;  the  court 
will  not  set  aside  the  pfiiceedings 
thereoD)  because  the  person  so  pro- 
duced by  the  defendant  wad  not  an 
attorney,  Jeyis  om^  ^c*  v.  JBooM. 
1  J7o8.  ^  FnlL  97. 

II.  ffeekly  Payments  to^ 

i  The  court  of  K.  B.  on  a  iirst  ap- 
plication gave  an  opinion  that  the 
notes  for  the  weeknr  payments  of 
3s.  6d,  under  the  LortPs  act  must 
be  stamped.  PUman  v.  Baynu.  7 
Thnn  Mep.  630. 

2  But  afterwards,  on  mature  delibe- 
ration, thcY  held  that  oach  a  note 
need  not  be  stamped.  TtkeU  v. 
Casey.  7  Tkrm  Rep.  ero.  And 
•ee  Bowring  v.  Edgars  in  C.  P.  i 
JBos.  ^  PulL  270. 

8  A  note  for  groats  must  be  sighed 
by  all  the  creditors  in  the  suit ;  and 
a  defendant  was  discharged,  though 
lie  had  received  some  payments  un- 
der a  note  signed  ontv  by  one  of 
the  parties.  Ji^  v.  frilkinsan.  7 
Term  lUporUy  106. 

%  But  where  a  debtor  was  in  execn- 
tion  at  the  suit  of  several  plaintiffs 
on  a  joint  debt,  and  one  of  them 
gave  a  note  for  the  weekly  pay- 
ments signed  by  him  alone  '^for 
himself  and  partners;''  this  was 
held  to  be  good.  Jllehx  S[  al.  t. 
Humphrey.    8  7b-m  Hep.  23. 

S^  When  several  execulorsare  plain- 
tiffs, the  note  must  be  signed  by  all 


m 


of  them.     Lepine  i^  aU  V, 
8  Term  Sep.  ds0. 

6  if  a  note  for  payment  of  the  allow- 
ance to  a  prisoner  under  the  Lord^t 
act  be  dated  on  a  Sundaji  and  d> 
livered  on  a  J^Ionlayy  and  eontaio 
a  general  promise  to  nay  the  allsw- 
ance  weekly,  the  prifoaer  is  eoti- 
tied  to  be  discharged.  Constaniiw 
V.  Pagh,    s  Bos.  df  Pidi  184. 

7  ^iu  Whether  such  a  note  onghl 
not  to  contain  an  express  nramise 
to  pay  the  allowance  on  a  Monday, 
although  It  be  dated  on  that  d&y  of 
the  week-     Ibid. 

8  If  a  note  for  the  weekly  alloxvanee 
to  a  prisoner  iu  execution  at  ttie 
suit  of  a  eorjporation,  be^sealedwith 
the  corporation  seal,  it  is  asafiioient 
compliance  with  the  word4  sf  th« 
Lord's  act ;  which  require  it  to  be 
signed  with  the  name  or  mark  of 
the  plaint  iJ£  JJoe  d.  Cutler's  Of»* 
pany  v.  Hogg.    AW  Bep.  3O0. 

9  The  fiote  cannot  be  Mgaed  by  the 
creditor's  attorney  if  the  ereditotbe 
dead.  .  1  Bos.  &  Pull.  336. 

10  The  court  of  C.  P.  held,  that  tliey 
could  not,  under  the  words  of  37G. 
d,  e.  8,  s.  2^  moderate  the  sum  to  l>e 
paid  weekly  to  a  prisoner  on  bn 
being  remanded,  but  that  a  Bote 
mast  be  sicned  for  the  full  ssm  ili- 
rected  by  that  act  Rex  v.  Doris, 
1  Bos.  3;  Pull.  336. 

11  An  insolvent  debtor  hiB  a  ri|;lit  to 
-  his  discharge  if  his  groats  be  not 

paid  before  10  o'clock  at  ni^ht  of 
the  day  on  which  they  are  payable 
and  this  right  is  not  waived  by  the 
turnkey  on  the  felon's  side  acGe{)!- 
ing  them  after  that  time.  Fi^  ^- 
BuU.    5  Term  Rep.  86. 

12  Bnt  if  the  turnkey  accept  a  Fimi^ 
half  crown  of  the  creditor  in  p»J- 
ment  of  the  groat?;,  althoai;!)  tli« 
prisoner  afterwards  refuse  it;  that 
It  a  sufficient  discharge  as  to  tbe 
creditor.    5  Term  Rep.  3C.  n. 

13  Payment  of  the  weekly  allo^ases 
to  a  prisoner  under  the  lord's  act* 
to  the  person  who  opens  the  doar  af 
the  prisoner  is  a  sufficieat  paynw* 
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to  the  ]>iisoiier9  within  tlie  meaning  ed  in  exeention ;  if  debt  le  bfooght 

of  the  act.      Panons  v«  Salomon*  on  that  judgment,  and  judgpnent  re« 

jyf^wBep,  111.  covered  thereon,  the  defendant  may 

be  taken  in  exeention  on  sueh  se« 

IIL  Supersedeas.  cond  judgment,     hmay  t,  Dewin, 

2  Black.  989. 

1  A  defendant  is  not  snpersedeable  11  Pinal  judgment  against  a  priaoner 
for  want  of  declaration,  till  the  end  in  J^chadmas  term  laat ;  the  plain' 
of  the  term  after  that  in  whieh  the  tifls  being  then  bankrupts,  awignees 
process  is  returnable,  not  that  in  could  not  charge  him  in  execution 
whieh  he  is  arrested.  Law  v.  l^ke  in  Hilary  term  last,  being  prevent- 
Bishop  of  Lincoln  and  others*  d  ed  by  the  defendant's  plea  to  tlieir 
Black,  ±2^2.  scire  facias ;   auperseneas  refused* 

2  A  prisoner  shall  be  discharged  on  Bibbins  and  others  v.  ManteU^  a  Fri» 
common  bail  for  want  of  deelara-  saner,    2  fVils.  d>7S. 

tion  in  two  terms.    The  writ  was  ±2  One  in  custody  of  the  sheriff  enti- 
sued  out  in  Easier^  returnable  in  tied  to  his  diseharge,  for  want  of 
TrimXy,  and  the  arrest  In  Easter^  proceeding  in  like  manner  as  if  in 
and  no  declaration  till  after  the  end  custody  of  marshal.     Holland  \\ 
of  TrMty.     Fallen  v.   fVhite.    8  Serjeant,      i  Salk,  08. 
Burr,  1448.  18  Convict  fur  perjury  not  to  be  dis- 
8    Prisoner  discharged,  on  common  charged  as  Insolvent  debtor.    Ress 
hail  in  action,  on  the  judgment  af-  v.  Morris,    4  Burr.  2t4.3. 
ter  the  eimiration  of  the  two  terms.  14  A  prisoner  must  sign  the  petition 
Mmd  V.  Branthwaite,    2  Sir,  943.  Ibr  a  day  rule  before  he  goes  at 
^    Hefendant  who  surrenders  himself  large.    Jinon,     i  Str.  003. 
in  diseharge  of  his  bail,  to  be  dis-  10  The  court  of  K.  B.  held  that  the 
charged  for  want  of  being  charged  rule  that  a  prisoner  who  is  once  sa- 
in custody  within  two  terms.    jRiis-  persedeable    always    continues  sOy 
sdi  y.  Stewart.    8  Burr.  1787.  6uly  holds  so  long  as  he  remains  in 
5    Prisoner  is  not  bound  to  gtvb  plain-  the  same  custody,  and  under  the  same 
tiff  notice  of  his  removal  to  another  process.       hose  'v.   Chri^fldd*     1 
prison,  to  entitle  him  to  a  superse-  2V?rm  Btp.  091. 
deas.    FUkes  v.  AUm.    2  Str.  1158.  16  8o  that  if  a  prisoner  on  mesne  pro* 
^    Time  of  negotiation  for  a  compro-  eesa  were  supersedeable  for  any  ir« 
mise  (set  on  foot  by  the  defendant  regularity,  he  cannot  take  advan- 
biiDself )  not  to  be  eompntid  upon  tage  of  that  after  he  is  charged  ill 
an  application  for    a  supersedeas.  execution,  if  he  had  any  opportuni- 
Walter  v.  Stuart,    2  Blatk,  918.  ty  of  applying  on  that  ground  be- 
'^   If  conimiftiiur  is  not  entered  on  fore  he  was  charged  in  execution, 
record  %vii1iin  two  terms,  prisoner  Ibid, 

19  entitled  to  his  dischaige.   Fotter-  17  The  court  of  C  P.  {Beatk  and 

W  v.  Philby.    3  Burr.  181*1.  Rooke^  3.  3.  abs.  JBuUer,  J.)  hield, 

9  Defendant  in  custody  supersedea-  that  if  a  defendant  be  supetvedeable 
ble,  if  final  judgment  be  not  signed  for  want  of  judgment  betns  entered 
within  three  terms  inclosive  after  up  in  time,  biit'  not  actually  dis- 
deelaration  delivered.  ICnight  v.  enarged,  he  cannot;  be  detained  ia 
Parker,    2  Black.  759.  an  action  on  the  JM'd^ei^t. '  Tier- 

^  A  plaint  iff  shal  I  have  every  day  in  S(m  v.  Qoodrvin.  1  Bos,  8^  PuB,  3ft  l« 
the  second  term  to  ehai^  a  prison-  18  Defendant  discharged'  out  of  the 
eria  execution.     0ttrratt  y,  Maxi'     '  custody  of  the  marshaK  because 

W^o  Frisofner*    2  Wiis.  380.  there  was  no  acknowledgment  by 

10  If  after  judgment  'ihc  defendant  is  him  of  the  defendant's  being  in  cus- 
Mipersedetl  for  want  of  being  charg-       tody  in  the  term  in  whieh  he  was 

VOL.  iir.  2^ 
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tharged  io  execution.     Fisher  t. 
Stanhope.    1  Term  Rep*  464. 

rv.  Other  Foinls  rdaiite  to. 

i  The  high-bar  money  cToes  not  be- 
long to  the  poor  prisoners  on  the 
comnion  side  of  tho  prison  of  the 
court  of  K*  B.  Cast  </  the  poor 
Prisoners  on  the  Common  Side.  2 
Burr.  867. 

2  A  prinoner  under  criminal  process 
in  the  hoose  of  correction  cannot 
be  brought  up  by  habeas  corpus  ad 
respondendum^  for  the  purpose  of 
being  charged  with  a  declaration 
on  a  bailable  writ,  and  recommitted 
to  his  former  custody  so  chained ; 
for  the  court  have  no  power  to  make 
the  gaoler  of  such  prisoners  .liable 
for  the  escape  of  a  prisoner  under 
civil  process.  Brandon  v.  Dav^ 
9  East,  lai*. 

Miter  in  the  case  of  a  sheriff  or  gaol- 
er of  the  coiirt     Ibid. 


PRIVILEGE.     . 

L  Jlrising  from  Office^  or  Tro^ 

sion. 
II.  Jlrising  from  other  Cirewnstan" 
ces. 

l  Jirisinfffroiifi  Office  or  Profession. 

i .  An  officer  of  any  of  the  courts  at 

.    fFestminster  may  plead  bis  privi* 

l^Cy  ^without;  producing  at  the  time 

phis  writ  of  privilefcp^  under  the  seat 

of  the  court ;  but  if  he  does  produce 

'^  it,  his  privil^  cannot  be  traversed. 

Iq;  the  beginning  of  a  plea  to  the 

I  jurisdiption,  the  defendant  need  not 

I  insist  that  the  court  ousht  notta 
have  coenizancew  A  defendant  is 
not  endtled  to  costs  upon  a  judg- 
ment in  his  favour  on  a  demurrer 
to  a  plea  in  i^atement  Hiomee  v. 
Uoifa.    L.  Eaym.  836.  SaUc.  i9^ 

9  Clerk  to  .  a,  prothonotary,  not  a 
,good  plea  to  a  privilege.  WWis  y. 
MkOterAe^.    Z  Salk.,2SS. 


PRIVILEGE  L 

8  A  plea  of  privilege  byan  ofieer 
of  any  of  the  courts  of  ffestmiiskr 
need  not  state  the  custom  of  the 
court  which  entitles  him  to  his  pri- 
vilege, it  is  soffieient  if  it  shews 
that  the  defendant  is  an  officer, 
and  that  his  attendance  on  the  court 
is  necessary.  Hopkins  v.  8^bb,  i 
L.  Raipn.  703. 

4  The  clerks  of  a  prothonotary  of  C. 
P.  are  not  entitled  to  privil«Be. 
PamewFry.    ±8tr.B4A.    Sed^ 

B  The  privilege  of  a  clerk  of  a  pro- 
thonotary  in  C.  P.  is  to  be  sued  by 
writ ;  of  an  attorney,  to  be  sued  by 
bill.  Baker  v.  Swindon,  i  L 
Raym.  399.    a  Saik.  2S2. 

6-  Plea  of  privilege  fbr  a  60th  clerk 
in  chnneerv  ought  to  allege,  (hat 
defendant  is  actually  attendant  on 
the  office  ;  that  being  the  ground  of 
the  privilege  :  and  held  bad  for 
want  of  such  allegation.  GoldmHh 
V.  Baynard.    2  nib.  228. 

7  There  are  twa  sorts* of  privilege  in 
the  common  pleas.;  (he  ooeifof 
the  officers  of  that  court,  to  be  saed 
there  bv  bill  ;  and  the  other  U  of 
their  ttlerks,  to  be  sued  there,  and 
not  elsewhere,  by  onginals.  Ogle 
▼.  JVbrcliffe.  8  Salk.  2S^  2  L 
Raym.  869» 

a    Privilege  legal  of  attorney  veil 

fileaded)  though  not  in  practiee,  so 
ong  as  the  name  on  the  roll.  Sath 
y.  tVeddall.    3  i^aUc.  289. 

9  Privil^^  may  be  pleaded /kto^ 
tomatum  in  an  action  against  to 
attorney  of  C.  P.  and  KL  B.  where 
the  fact  of  attorney,  or  not,  is  tra- 
versed and  he  answers  over,  ti- 
wards  v.  Copland.    3  Salk.  iSS. 

10  lliiii  court  is  competent  to  decide 
on  a  plea  of  privilege,  pleaded  bj  a 
member  of  the  house  of  repreienta- 
tives^  in  bar  to  an  action  for  slan- 
der.   Coffin  V.  Coffin.    4  Mas.  h 

11  The  freedom  of  deliberalioB* 
speech  and  debate,  secured  bj  ths 

.  declaration  of  rights  to  each  bocse 
of  the  legislature,  is  rather  the 
privilege  of  the  individual  menbeis* 
than  of  the  house  as  aa  onpanizn 
body :  being  derived  from  the  «>» 
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^the  people^  the  members  are  en- 
tilled  to  it,  even  against  the  wUl  of 
the  hoose.    Ibid. 

12  The  article  seenrioe  this  freedom 
ought  to  be  eonstraed  liberally,  that 
its  full  design  may  be  answered  : 
and  it  extends  to  every  aet  result- 
ing from  the  natnre  of  the  member's 
oAce,  and  done  in  the  due  exeeu- 
tion  of  it ;  and  exempts  him  from 
prosecutions  for  every  thing  said  or 
done  by  him  as  a  representative, 
whether  according  to  the  rules  of 
the  house  or  not.    Ihid, 

13  Bo  if  he  is  sitting  on  a  committee 
in  a  lobby  ,*or  in  a  convention  of  the 
two  houses  out  of  the  representa* 
tive's  chamber.     Ibid. 

'  i4  A  representative  i^  not  answera- 
ble in  a  prosecution  for  defamation, 

i  if  the  n^ords  chareed  were  uttered 
in  the  execution  of  his  official  duty, 
although  spoken  maliciously  ^  nor 
if  not  ottered  in  the  execution  of  his 
•official  duty  ;  and  not  spoken  mali- 
cionslv,  or  with  intent  to  defame. 

15   A  member  of  the  assembly  is  not 
entitled  to  his  privilege,  after  he 
has  reached  home,  though  within 
the  t4  days  allowed  for  his  return. 
Cotvin  V.  JVorgiui*    1  Johns.  Ca$esy 
415. 
16  A  member  of  congress  it  privileg- 
ed from  arrest  only  white  at  con- 
greis,  or  actually  going  to  or  retur- 
Bing  from  congress.     iLtwiss  v.  £t- 
mndorf.    2  Johns.  Cas.  222. 
t7  A  lieutenant  of  another  county 
who  eo^es  to  Phitaddphia^  to  take 
out  the  commissions  of  some  mili- 
tia officers,  is  not  privileged  from 
arrests  while  here.     1  DaUas^  295. 
A  iherifT  elect  who  comes  from  anoth- 
er eonnty  to  solicit  counsel  for  his 
appointment,  is  not  privileged  from 
arrests  while  here.    Ibid, 
iB  A  member  of  assemblv,  or  of  a 
Mate  convention,  is  privileged  from 
beio!;  arrested,  or  served  with  a 
flnnmons,  during  the  sitting  of  the 
assembly  or  convention.     1  Dallas^ 

W  Aeonsnl  residing  jabroad  and  hav- 


ing entered  into  partnership  with  ar 
nother  person,  is  not  privileged 
from  being  sued.  1  Dallas,  in  noC. 
300. 

20  IMvilege  of  members  ofeongresa 
from  arrest  on  mesne  process,  or 
execution.    8  Jkdlas^  478. 

21  Privilege  of  a  member  of  assem* 
hly  and  when  to  be  Maimed.  4i 
Dallasj  107. 

22  Privilege  of «  foreign  minister.  4t 
IhUaSy  821. 

H.  Aisingfroui  other  circumstances. 

1  B.  came  to  confess  an  indictment, 
and  the  court  held  that  lie^  had  no 
privilege  eundo  and  redeundo,  be* 
cause  there  was  no  process  againit 
him.    Jinbn.    2  8auc.  54^ 

2  Clergyman  not  obliged  to  be  ex* 
penditor  of  sewers.  Case  of  the  Fi- 
car  of  Dartford.    2  8tr.  1107. 

8  No  writ  <»  privilege  against  a  jus* 
tice!s  being  constame.  Mr.  Ddo' 
motte^s  case,    2  8tr,  698. 

4  Privilege  dots  not  take  away  priv- 
ilege. Iffetherif^tim  4me,  S^c.  v« 
Lowth.    2  8tr.  8il7. 

0  A  defendant,  illegaHy  in  custody 
at  the  suit  of  one  plaintiff,  is  not 
privileged  from  arrests  at  the  suit 
of  another,  nidess  there  be  somo 
eollusion.  €rowden\>  WaOcer.  2 
Blade.  828. 

8  A  party  who  has  attended  his 
cause  all  day  in  court,  and  in  the 
evening  retires  to  dine  with  his  at- 
torney and  witnesses  at  a  tavern  ia 
Ffdace  yard,  is  privileged  from  ar- 
rests, causa  redeundi.  Lightfoot  v. 
Cameron.    2  Black,  ills. 

But  false  imprisonment  does  not  lie 
for  such  arrest.     Ibid.     2  Black. 

1190. 

7  Though  the  affidavit  to  ground  a 
capias  against  a  freeholder  contains 
the  words,  that  ^  he  has  not  been  re- 
sident, &c."  the  Hjourt  are  not  pre- 
cluded, and  will  inquire  into  the 
circumstances  of  the  case,  in  order 
to  ascertain,  m  hetbcr  the  non-resi- 
dence comes  within  the  meaning  of 
tJie  act  of  assembly.    1  Dallas^  2«- 
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8  A  fireeliolder  who  quits  (be  Blate 
for  a  particular  purpose  animus  re- 
vertemu  leaving  his  family  behiird 
him,  does  not  lose  his  privileg^e  of 
being  sued  by  summons.     1  Vallas, 

a  A  person  attending*  eourt  is  not 
privileged  from,  being  arrested  upon 
a  ca.  so,    1  Dallas^  356. 

10  Judgment  before  a  justice  of  the 
peace,  is  suilieient  to  defeat  a  free- 
holder's privile&;e  of  being  sued  by 
summons.     1  JUallaSy  438. 

il  Privilege  of  a  witness  and  a  par* 
ty,  in  a  suit.    4  Dallas^  329,  380, 

12  No  privilege  against  a  su^jkeiui.  ^ 
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i  When  there  is  a  joint  capture  by 
several  privateers,  they  are  to  share 
in  proportion  to  the  number  of  men. 
in  each.      BobertB  v.  Hartley.     1 

l)0Ug.  8tl. 

3  A  eaptain  of  marines  who  happens 
to  be  on  board  a  man  of  war  when 
she  takes  a  prize,  but  does  not  be- 
long to  her  complement,  shares  on- 
ly as  a  passenger.  Wemys  ▼.  Liti'' 
zee,    i  Doug.  92*. 

3  The  admiralty  eourt  may  give  re- 
paration in  damages  for  personal 
injuries  received  on  occasion  of  a 
capture  as  a  prize.  Le  Caux  v.  £- 
den.    2  Doug,  a04. 

4  When  a  capture  is  made  at  land 
by  the  assistance  of  a  fleet,  all  ques- 
tions concerning  the  property  (eap- 
tured  belong;  exclusively  to  (he  jur 
risdietion  of  the  admiralty  court. 
Lindo  V.  Rodney.    2  Doug.  613,  n. 

The  common  jurisdiction  of  the  admir 
ralty  is  limited  to  things  done  $uper 
altwn  ware.    Jbid. 

But?  in  matters  of  »Ti7.e,  the  jurisdic- 
tion depends  not  on  locality,  but  on 
the  sutyect  matter,  which  is  govern- 
ed by  xhQJus  belli,  and  not  b^  the 
rules  of  the  common  law.    Ifnd. 

B  A  flag  fiftieer  4)f  the  Cape  of  Qood 
Hope  sends  a  ship  of  his  squadron 
witliin  the  limits  ot  another  ^g  o^ 
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fleer's  command  in  the  •fstoHc  8(teM, 
for  the  special  purpose  of  gettii^ 
her  repaired ;    and  after  the  ship^ 
going  there  and  completing  her  re- 
pairs  in  the  manner  directed  by  the 
latter  officer,  and  receiving  an  order 
from  him  to  eonvoy  certain  ships  on 
her  return  to  her  former  stalioo; 
while  executing  such  order,  being 
accidentally  separated    from  her 
eonvoy,  took  a  prize  within  the  lim- 
its of  the  flag  oQieer's  commaod  in 
the  ^Asiatic  seas,  but  in  the  course  of 
rejoining  her  original  flag  oflicer  at 
the  Cape  :  Held  that  the  latter  was 
not  entitled  to  the  flag  officer's  l-8th 
share  of  the  prize  ;    his  eomnaod 
over    the    ship    being   suspended 
while  she  was  out  of  the  limits  of 
his  own,  and  within  the  limits  of  a- 
nother  command.    Holmes  v«  JZout* 
er.    8  Eaitj  B02. 
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1  Qu.  Whether  an  officer  under  v* 
rest  and  suspension  on  board  the 
fleet  for  an  offence  of  whieh  he  is 
afterwards  acquitted,  is  entitled  to 
prise  money  taken  during  such  ar» 
rest  and  suspension  ?  JdndMi  v. 
Sutton^  in  error.  ExcIl  Ck.  ^  i 
Term  Rep.  493. 

[This  question  came  incidentally  ^^ 
fore  the  court  in  an  action  by  tbo 
officer  suspended,  against  his  supe- 
rior officer  for  a  malicious  proseea* 
tion.]  • 

2  In  eonseqnenee  of  a  trial,  direetra 
by  the  court  of  chancery,  the  court 
of  K.  B.  declared  their  positive  o- 
pinion,  that  the  captain  of  a  sbip^ 
actually  on  board  at  the  tiiae  of  a 
capture,  was  entitled  to  priie  ^^ 
ney  thoush  under  arrest  at  tne 
lime,  and  though  another  ofieer 
had  been  sent  on  Iboard  toeomnand 
the  ship.  fMtmy  ▼•  6iidk^  ^ 
Term  Rep.  224. 

9  A  flag  officer,  who,  after  givii^ 
orders  to  one  of  the  ships  under  bis 
.command  to  sail  on  a  cruise,  re« 
^ved  an  appointment  toaoolb^'' 
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e«nitiiiiB4f  18  not  etttiiled  to  share 
in  a  pnze  taken  (after  his  aeeept- 
iug  the  new  appointment)  by  the 
^hip  so  sent  ont  by  him  to  cruise) 
the  ship  not  bein^  actually  under 
his  command  at  the  time  of  the  cap- 
ture. Joknstom  T.  J^argeUon,  i 
H.  Black.  26 1. 

4  Where  a  ship  belonging  to  a 
sauadron  under  the  command  of  an 
aumiral,  sails  by  his  orders  on  a 
cratzcy  but  before  anv  prize  is  la- 
ken  he  is  superseded  in  his  com- 
maud  by  another  admiral,  and  af- 
terwards a  prize  is  taken  by  the 
ship  which  so  nailed ;  though  it 
should  be  doubtful  to  which  of  the 
admirals  the  ^hare  of  admiral  would 
belong ;  clearly  the  captain  of  the 
ship  taking;  the  prize  is  not  entitled 
to  it.  Taylor  v.  Lord  H,  Pawletty 
coram  Lord  Mamsfieldj  nisi  priuSj  J. 
D.  irdo.     1  H.  Black.  264, 91. 

5  But  under  such  circumstances,  the 
admiral  who  succeeds  to  the  com- 
mand, i.  e.  who  is  acttudly  in  com-' 
mand  at  the  time  when  the  prize  i$ 
fairen,  is  entitled.  PigfJt  v,  fVhite. 
i  H.  Black.  2^3,  n. 

6  By  the  4th  article  of  the  king's 
proclamation  of  1707,  respecting  the 
distribution  of  prize,  as  to  flag  ofli- 
cers,  it  is  directed,  that  a  chief  flag 
officer,  returning  home  from  a  for- 
eign station,  shall  have  no  share  of 
the  prizes  taken  by  the  slrips  left 
behind  toact  under  another  command : 
this  applies  as  well  to  another  com* 
mand  devoMng  by  seniority,  as  to 
another  chief  flag  officer  appointed 
by  express  commission  to  succeed 
the  officer  returning  home :  and 
such  returning  home,  &«.  means 
the  eommencemcBt  In  fact  of  a  com- 
mander in  chiefs  departure  from  the 
local  station  of  his  command  for 
the  purpose  of  returning  home,  lea- 
vine:  his  fleet  behind,  i.  e.  leaving 
it  for  all  effective  purposes  under 
the  control  of  another  competent, 
under  the  terms  of  the  proclama- 
tion, to  eommand  in  his  stead. 
Therefore,  where  a  flag  officer, 
eoamander  in  chief  in  the  MeiUer^ 


randOR,  returned  to  Bngfand^'hj 
leave  of  the  admiralty  for  the  reco* 
venr  of  his  health,  leaving  the  fleet 
under  the  command  of  the  next  flag 
officer  in  seniority,  but  having  be- 
fore his  departure  dispatched  one 
of  the  fleet  on  a  cruise  who  made 
captures  within  the  limits  of  the 
station,  after  the  departure  home- 
wards of  such  commander  in  chief 
out  of  those  limits,  but  before  any 
new  orders  given  by  the  next  flag 
officer  on  whom  the  command  of 
the  station  had  devolved :  held,  that 
the  right  to  the  i-8th,  or  command- 
ing flag  officer's  share  of  prize,  be- 
longed to  the  present  noting  flag  offi- 
cer in  command  on  the  station,  and 
not  to  the  chief  flag  officer  returning 
home  ;  although  the  latter  still  re- 
tained'the  title,  pay,  and  table  mo- 
ney of  commander  in  chief  after  his 
return  home,  and  did  not  resign  his 
eomraission  as  sueh  till  after  the 
prize  taken,  and  had  oliieial  corres- 
pondence with  the  admiralty  in  that 
oharacter  till  his  resignation,  and 
made  appointments  in  the  fleet  as 
sueh:  the  governing  principle  of 
his  majesty^  procUonation  being, 
that  the  reward  of  prize  should  be 
to  the  present  efiective  commander 
on  the  station,  and  not  to  the  nomi- 
nal one  who  returns  home,  leaving 
ships  behind  to  act  under  another 
command.  LmrdJWsony.  Tucker ^ 
in  error.    4  East,  888. 

Note.  The  action  was  brought  in  C. 
P.,  and  after  two  arguments  upon  a 
special  verdict  foond,  the  court  was 
equally  divided,  but  tudgment  was 
given  pro  forma  for  the  defendant, 
n  Bos.  ^  PulL  iff7. 

7  And  the  doctrine  in  the  preceding 
case  will  hold,  thougli  the  superior 
officer,  before  his  departure,  direct- 
ed the  inferior  to  take  nnder  his 
command  those  ships  onlv  by  name, 
which  continued  with  him  at  the 
principal  station,  and  the  detached 
squadron  when  they  returned  to  the 
.  sniti^  place  after  the  particular  ser- 
vice performed,  for  the  performance 
of  whkh  he  had  liefore  limited  a 
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•time  ;  and  thotigh  such  superior  of- 
fieer's  commission  was  to  command 
in  chief  a  squadron  upon  a  paiHeu^ 
lar  service,  and,  not  merely  upon  a 
particular  station.  At  least  the  su- 
perior is  not  entitled  to  recover  snch 
«hure  of  prize  from  the  inferior  who 
iiad  received  it.  Lord  Keith  v. 
Pringle.  .  4  East,  262. 

S  One  of  (he  ships  of  a  squadron  is 
detached  by  the  commanding  flag 
officer  to  lie  oft*a  certain  place  nith- 
in  the  limits  ^of  the  station,  from 
whence  the  captain,  without  any 
further  orders  for  that  purpose, 
though  he  had  written  for  such  to  his 
superior  officer  and  waited  for  them 
some  time,  takes  upon  him,  on  his 
oivn  responsibility,  (though  from  lau- 
dable motives  which  were  after- 
wards approved  of  by  the  admiral- 
ty) to  depart  and  to  proceed  as  con- 
voy with  the  homeward-bound  trade, 
and  in  the  course  of  the  voyage 
home,  out  of  the  limits  of  his  sta- 
tion, (but  nothine  turned  on  the 
question  of  limits)  ne  takes  a  prize  : 
iiehl,  that  the  superior  flag  officer 
who  had  before  the  capture  suc- 
ceeded the  one  by  whom  the  order 
for  being  detached  had  been  origin- 
ally issued,  (admittiDg  him  to  stand 
in  the  same  sitoation  in  point  of 
T\^X\  was  not  entitled  to  share  the 
flag  officer's  share  of  l-8th  given  by 
the  kins's  proclamation  to  a  flag 
officer  airectu^^  or  assi^ing  in  a 
capture  by  a  ship  under  his  com- 
mand. Sir  Henry  Harvey;  Knt.  v. 
Cooke,    6  East,  220. 

•  Every  instrument  by  which  a  sea- 
man or  mariner  conveys  his  prize- 
money  or  wages  in  the  hands  of  the 
public  officers,  must  be  in  the  form 
)»rescribed  by  the  statute  20  G.  8,  c. 
H3,  and  the  other  statutes  to  which 
it  ref(>rs.  Turtle  v.  HartweU.  6 
'J^rm  Rep,  426. 


PROBATE. 

A  prcr.i^ative  probate,  where   there 
are  03  bona  notabiUa^  is  not  void. 


bnt  only  Toidable.     TlieSS$gyi^ 
LoSgenand  Frwmu    liSVr.  7S. 


PROBATE  BOND. 

Id  debt  on  a  bond  made  by  a  gnardiai 
of  two  minors  to  the  jndge  of  pro- 
bate, it  appeared  that  the  guardian 
had  been  cited  to  settle  his  goardi- 
anship  aceount,  but  had  neglected 
so  to  <do ;  after  the  suit  was  com- 
meoeed  on  tfie  bond,  the  afcounts 
were  settled,  and  a  balance  fouad 
due  from  tlie  guardian  to  bke  of  tbe 
wards,  and  from  the  other  ward  to 
the  guardian  ;  the  bond  was  adjudg- 
ed to  be  forfeited,  and  execution  a- 
warded  for  the  first  ward  for  tbe 
balance  found  due  him,  and  for  the 
other  for  nominal  damages  only, 
and  a  third  execution  for  tbe  costs 
for  the  use  of  the  two  wards  jointly. 
Dawes,  Judge^  ^-e.  v.  Beli  etoL  * 
Mass,  106. 


PROCEDENDO. 

1  Procedendo  may  be  awarded  after 
filing  the  return  of  habeas  corpus. 
Record  not  removed  by  habeas  cor- 
pus,   Faxachariy  v.  Baldo.   1  Balk, 

2  Two  partners  sued  in  the  sheriff'* 
court  London,  one  sues  out  habaa 
corpus  procedendo  against  the  other. 
Fry  V.  Carey,    l  Str,  527. 

8  Habeas  oorpus  afler  iBterloeotsiT 
judgment,  and  then  defendant  dicof 
procedendo  awarded.  Anon,  i  Sidk* 

862. 

4  Though  habeas  corpus  was  not  de- 
livered to  the  sheriflPs  court  in  Xoft- 
don,  till  after  iaterloeolonr  jod^ 
ment,  and  notice  of  inquiry,  yet 
procedendo  denied.  Cox  v.  Bi^* 
2  Burr.  768. 

B  Procedendo  denied  to  a  horoo^ 
court,  who  had  tried  a  cause  ^vitji- 
eut  the  prttience  of  an  utter  barrii- 
ter  of  three  years*  standing.  Fair- 
ley  V  M'ConnelL    t  Hitrr.  5^9. 

•    Froeedendo  granted  to  quarter  tth 
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riam,  because  eertioTaTi  bad  not  is- 
sued till  after  the  defendants  had 
confessed  the  assault  below.  Bex 
r,  Owynne  dal.    %  Burr*  749, 7d3. 

7  If  an  iodietment  for  felony  has 
been  removed  here  from  an  inferior 
eonrt,  in  order  to  issue  process  of 
oatlawry  upon  it,  and  the  party  ae« 
eased  come  in,  this  court  wiii  award 
a  procedendo  to  carry  the  record 
back.    Bex  v.  Perr^    5  Term  Btp. 

478. 

8  If,  after  a  |»rocttfemfo  to  carry  back 
a  eaose  to  an  inferior  court,  the 
plaintiff  recover,  and  then  sue  out  a 
scire  facias  against  the  bail  below, 
and  they  remove  the  proceedings  a- 
f^ainst  them  into  fhis  court  by  habe- 
as corpus^  this  court  will  award  a 
procedendo  in  the  suit  against  the 
bail.  Dixon  ▼.  Heslop^  -  &  Term 
Rep.  365. 

S  A  eaiise  was  removed  from'  an  in- 
ferior court  by  an  habeas  corpus  cum 
cdma,  to  which  a  return  was  made, 
stating*  a.  custom  under  which  the 
defendant  was  sued  and  arrested; 
thedefendant  who  removed  the  cause 
not  haviDt;  proceeded  in  it  here,  (he 
eottrt  awarded  a  procedendo^  thous;h 
error  w&s  su^o;e^ted  on  the  face  of 
the  proceedings  below;  this  court 
saying  they  would  leave  the  defen- 
dant to  his  writ  of  error.  Hovton 
▼.  Beckinan,    6  Term  Bep.  7eo. 


PROCLA^MATION. 

The  rights  of  the  holders  9^  military 
warrants,  issued  under  the  British 

{troclamation  of  1763,  as  recognized 
»y  the  laws  of  Vitgmia.  S  SoUos, 
i39,  to  4M. 


PROCURATION. 

Prsenrations  are  due  of  common  right 
to  the  ordinary  or  bis  vicar,  the 
arch-deaeon,  although  the  eharch 
be  a  rectory  impropriate,  without  a 
viearac;e  endowed,  and  they  are 
properly  sueable  &r  iu  the  ecelesi- 
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astical  court.     Staideaman  v.  Cb^ 
get.    1  Str.  421. 


PROHIBITION. 

I.  Bespectv/ig  Ecclesiastical  Suits 

and  courts. 
II.  ToiheCourUofMndralty. 
IlL  Bespecting  Suits  in  other  Courts^ 

L  Sespecting  Ecdesiastieal  Suits  and" 

Courts. 

i  A  prohibition  eaauot  be  grantecl 
to  a  spi  ritual  >court  merely  because 
it  has  no  power  to  try  one  of  the 
facts  stated  in  the  pleadings,  unless 
such  fact  is  denied.  The  spiritual 
eourt  cannot- try  the  existeuee  of  a» 
custom.  A  man  may  be  sued  ita 
the  spiritual  court  for  not  saying 
divine  service  in  a  cbapeU  Jottes 
V.  Stone.    1  L.  Baym.  578.     Salk^ 

2  A  woman  libelled  in  the  ecclesias- 
tical court  against  another  for  these 
words,  ^^Yo.tt  are  a  brandy-nosed 
whore ;  you  stink  of  brandy."  Mr* 
Marie  moved  for  a  prohibition,  in- 
sisting they  rather  charged  intem- 
perance than  incontinence ;  but  the 
court  denied  .a  prohibition,  ^ebe-^ 
TV  v^  B{grtm.    2  Salk.  693. 

3  Mr.  Cbr^eir,  moved  for  a  prohi- 

bitiott  to  be  directed  to ^  to 

stay  a  suit  against  Dart  for  tithes 
of  an  old  mill,  viz.  for  every  tenth 
toll-dish,  upon  a  suggestiony  that  it 
was  an  old  mill.  But  per  HoU^ 
chief  justice,  the  plaintiff  ought,  in 
bis  sogeestioD,  to  lay  a  prescription 
in  non  aeeimando^  and  also  bring  an 
affidavit  to  the  truth  of  the  fact. 
Dart  V.  HidL    1  L.  Baym.  441. 

4  Where  the  foundation  and  princi- 
pal subject  of  a  suit  is  an  ecclesias- 
tical  matter,  and  the  temporal  right 
only  an  incident,  the  ecclesiastical 
court  shall  proceed  as  long  as  they 
will  try  the  matter  as  the  common 
law  would  have  done  in  such  a  case, 
in  respect  of  that  which  is  temporal 
(for  there  is  no  .defect,  of  ociginal 
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jarisdiotion  9)  bat  if  thcfy  reruae  to 
try  it  as  the  common  law  woald 
have  it  tried,  a  prohibition  fthali  is- 
sue.   Lqfft. 

5  Where  the  right  of  titlKes  is  ad- 
mitted, and  a  question  arises  be- 
tween (he  rector  and  vicar  to  whom 
they  are  payable,  that  question  is 
triable  in  the  spiritual  court,  and 
consequently  the  common  law  courts 
will  not  grant  a  prohibition.  Cheese' 
man  v.  Slthy.     fFiUes^  680. 

Whether  or  not  the  spiritual  court  has 
jurisdiction  over  a  cause,  depends 
not  on  the  parties  being*  ecclesiasti- 
cal persons,  but  on  the  nature  of 
the  question  in  dispute.    Ibid. 

f^  The  register  of  a  spiritual  oourt 
cannot  sue  there  for  his  fees.  A 
judge  cannot  oommit  a  man  for  re- 
fusing to  pay  court  fees.  Pollard  v. 
Gerard,  i  L.  Bmpn.  703.  SaUc. 
338. 

7  Prohibition  to  the  spiritual  court 
to  stay  proceedings  on  5  &  6  Ed.  6, 
c.  4,  8.  d,  for  smiting  or  laying  vio- 
lent hands,  denied.  Wilson^  Clerk, 
V.  Gnaves,    1  Burr.  2\0. 

S  Prohibition  granted  to  the  spirit- 
ual court  to  stay  their  proceedings 
in  a  cause  relative  to  the  will  o^  a 
married  woman,  who  had  power  by 
settlement  to  make  a  will.  Jenkins 
v.  fFhUehouse  and  another,   l  Burr. 

»     4^31. 

9  A  parish  clerk  may  execute  the 
office  by  a  deputy,  without  licence 
of  the  ordinary.  Peak  v.  Bourn.  2 
Str.  9  *2. 

10  Prohibition  shall  not  go  to  the  spi- 
ritual court  after  sentence,  unless 
defect  of  jurisdiction  appears  upon 
the  face  of  the  libel.  Paxton  y. 
Knight.    1  Burr.  8t4. 

i  1  A  prohibition  is  not  to  be  granted 
to  the  spiritual  court  to  stay  a  suit 
for  a  mortuary  upon  a  suggestion 
tliat  there  is  no  custom  for  its  pay- 
ment; for  that  fiiet  ought  to  be 
pleaded  in  the  spiritual  court.  John" 
Hfm  V.  Oldham,    i  £.  Riyn.  609. 

i  3  Where  there  is  a  legacy  to  the  ex- 
ecutor, the  spiritual  court  cannot 
entertain  a  suit  for  distribution  of 


the  surplus  among  the  ficxt  of  kirt, 
under  the  statute.  Button  v.  Uol* 
ton.    2  8tr,  8ft9. 

13  Suit  miky  be  in  the  spiritual  court 
for  a  presentation  where  the  title 
made  to  it  in  the  libel  in  generalf 
although  the  plea  put  in  is,  that 
there  was  no  prescription.  Ur.  Go- 
che  V.  The  Bishop  of  London.  2  Sir, 
879. 

14  A  prohibition  wa9  granted  to  a 
suit  lor  tliese  wonU,  spokeu  by  one 
clergyman  of  another ;  '•  You  are 
an  old  rogue  and  a  rascal,  and  a 
contemptible  fellow,  despised  and 
hated  by  every  body."  Musgrm 
V.  Bavey.    2  Sir.  946. 

15  A  man  cannot  be  sued  in  the  spi* 
ritual  court  for  soliciting  a  Homau'S 
chastity,  if  the  solicitation  was  ac- 
companied with  force;  at  least  he 
cannot  after  conviction  on  an  indict- 
ment for  assaultins;  her  with  intent 
to  ravish  her,  if  the  assault  and  so- 
licitation were  at  the  same  time. 
GaUisand  v.  Higaud.  2  L  Baym. 
809.     2  Salk.  5B2. 

16  Prohibition  to  a  suit  in  spiritual 
court  for  marrying  without  baow 
or  licence.  CamjAell  v.  Mridu  s 
WUs.  79. 

ly  Argued,  whether  a  prohibition  lay 
to  the  ecclesiastical  court  in  a  soit 
for  teaching  school  without  liefoee, 
from  the  ordinary,  before  the  act 
for  preventing  the  growth  of  schism. 
Matthews  v.  Burdett     2  SaUc.  672. 

18  If  a  suit  is  entitled,  in  a  spiritual 
court,  for  a  rate,  part  of  which  i* 
bad,  the  court  will  grant  a  prohibi- 
tion for  the  whole.  The  parishiou- 
cr«,  not  the  churchwardens,  ought 
to  asses  the  rate  to  repair  the 
church.  The  parish  ouglit  toic* 
pair  the  nave  of  the  church,  ft*^ 
V.  Vrouse.     1  L.  Baym.  99. 

19  qtiere.  Whether  a  prohi6ition  will 
lie  to  court  christian  after  a  wwrfttf 
pleaded,  so  as  no  ]>roceeding  i"  had 
since  the  plea,  fhraham  v.  Fo^ 
1  Black.  29  X 

20  Prohibition  for  trying  the  rit^ht  of 
naming  a  ehurehwafdcn  in  t^uri 
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1  Blade.  29. 
ft  l^robibkhm  to  a  tnH  for  eatlin^  H. 
knitl    mwkin^s  Cm.     2SdUc. 

B48. 

8i»  Od  mtfnng^for  a  prdiibi^ion  to  the 

Ziiitaal  eoirrt  fD#  refosii^  a  plea, 
e  party  ought  to  offer  an  affidavit 
^  th(;  tititi  or  tlie  fa«t8  in  the  plea. 
Murdett  t.   J^wdL     2  L.  IMm. 

1211. 

S8  Prohibitioti  fbr  ealling  the  person 
a  dniakard.    Broum  y.  Thinner*    3 

M  ProUbitioo  ^oad  anniilliD^  mar- 
riage aiid  tmstardizing  issue.  iSbr- 
ris  Y.  Hiclc^.    2  Salk.  548. 

29  Frohibitioir  to  the  spiritual  court 
for  words.     ,9nm.    3  Salk^  288. 

^  Prohibition  touching*  a  pew  in  the 
ehdreh.      §VUcher  v.  Cheslam.     1 

^  Where  the  spiritual  eourt  hath 
Bot  an  orif^inal  jurisdiction,  it  is 
■ever  too  late  to  move  for  a  prohi' 
Ution.    Parker  v.  Clarke.    8  9ailk. 

^  Prohibition  shall  nOt  go  for  a  mo» 
A*  or  other  foreigO  rtiatter  unless  it 
be  pleaded  below.    Anott.    2  8aUc. 

^  Pfohibttioii  to  a  siiit  fbr  a  legac]^ 
fcr  Pefusingf  proof  of  payment,  by 
<Hie  witnesV;  Tempoi'ail  incident 
nittift  be  tried  aecording  to  rule  of 
the  common  liaw.  SfwUen  v.  Friend, 

^  A  prohibition  sliall  not  be  g^Ainted 
to  proceedings  in  the  spiritual  cotirt 
for  tithe  of  «iH)od  not  titheable,  un- 
less it  appears  upon  the  proceed- 
ings there  dbt  to  be  titfaeable.  JDiki 
T'  Brotai,    2  L,  Raym,  8S5, 

^t  Problbitiou  eannot  be  granted  up- 
on process  before  libel  and  appear- 
Mee.  Transer  v.  fVatmnU  1  Sdk. 
35.    2  £.  Atym.  931. 

^  A  prohibition  is  not  to  be  granted 
t^aisWtin  the  spiritual  court  for 
ealiing  a  woman  *'  whore/*  in  Lon- 
^9  oQ  suggestion  of  the  custom  of 
JLon^iti,  unless  thef  offender  lives 
within  the  jurisdiction  of  Lnndbn. 
Johnson  r/Biwick.  i:  LsEkym.VkU 


§B  Prdhi&itiOtt  Ites  6l  a  spiritual  court 
to  stay  proceedings  for  calling  wo- 
man whmre  in  London.  Brand  v.- 
Boberta.    4  Burr.  2418. 

34  Words  tantamount  to  whore  are 
within  the  custom  of  London.  Vi'* 
ears  v.  Worth.    1  8tr.  4/r\. 

89  No  prohibition  after  sentence, 
though  the  word  whore  appears  to 
be  spoke  in  London.  JirgtfU  v.  Bunt. 
1  Str.  isr. 

36  To  support '  prohibition  to  consis- 
tor;^  court  of  London,  for  ealling 
who  re  in  London,  there  must  bte  afli- 
davit  of  custom,  and  that  the  words 
were  spoken  there.  Theifcr  v.  Bast^ 
wick.    4  J9ttrr.  2082. 

37  Prohibition  to  the  spiritual  court 
to  stay  proceedings  for  restoring  a 
parish  clerk,  granted.  Tarrant  v. 
Haxiif.     1  BvLrr.  367. 

38  No  fees  doe  for  burials  unless  by 
eustom.     Dean  and  Chapter  ofJEhce-' 

^  tor's  Case,    i  Scdk.  834. 

89  A  prohibition  shall  not  be  graOtt^d 
to  a  suit  in  the  spiritual  eourt  fbr 
brawling  and  striking  in  the  beN 
frey,  upon  a  suggestion  that  the 
party  went  thither  as  a  peaee-officei* 
to  suppress  a  riot.  fFenmouth  ▼• 
Coilhis     2  L.  Laym.  890, 

40  No  fees  due  for  ehristening  or  bu- 
I'ying^  unless  by  custom,  and  th^A 
the  duty  must  be  done.  Boitrdeaux 
V.  Dr.  Lancaster  S^  another.  1  Salk. 
332. 

41  Prdhibition  to  a  suit  for  building 
charity-school  in  church  yard.  The 
Rector^  <^c.  of  St,  Qeorge,  Handver 
Square  v.  Stewart.    2  <Sh*.  i  i  S6 . 

42  Prohibition  lies  to  the  spiritual 
court  in  any  suit  for  denying  a  copy 
of  the  Kbel ;  but  not  to'  admiralty^ 
Anon.    2Mk.  903. 

43  The  ordinary  has  no  jurisdiction 
to  compel  churcHWaniens  to  bO 
swbrn.  Sfuitery.  Frestoh.  l*  iS*r. 
93.' 

44  The  court  wiH  grsfnt  a  prohibition 
if  a  proeioi*  or  other  officer  of  thd 
6pi^itiia^  cbwrt  sue  there  foP  his  fte, 
Pearson  V.  Ckinipion.     2  Dou<^.  629. 

49  Prohibition  tb  th>»  spiritual  court 
oi^BHmiJdt  dfrtlihgawafttian  il 
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fltrompet  in   the  city  of  BristoL 
Power  y.  Shaw.    1  frils,  63. 

46  Prohibition  granted  to  a  suit  for 
feet  for  swearing  ehnrchwardens. 
Ooslin  V.  Mison.    i  SM.  380. 

47  Frohibitiou  to  probate  of  will  of 
lands  and  goods,  upon  suggestion  of 
lion  eamposj  denied^  ParMdge^a 
Case.     2  8aUc.  552. 

4B  No  prohibition  for  ealling  a  wo- 
man jilt  and  strumpet.  Ferguson 
y.  Cuthbevt.    -Z  StVi  8^. 

49  Where  theordinarv  hath  a  power 
and  executes  it,  it  shall  not  oe  re* 
pealed.     Sir  Oearge  Sanies  Caset 

3  Salk.  22. 

00  Prohibition  to>scttling  ehnrchwar- 
dens' accounts.  AdaiM  v.  Husk*  2 
Str.  iiss. 

01  Prohibition  shall  not  be  granted^to 
the  spiritual  court,  they,  having  pro- 
nounced sentence.  Symes  v.  Symes^ 
2  Burr.  8t3. 

B2  Proliibiiion  may  be  granted  after 
•entence  where  cause  is  not  of  spi- 
ritual conunanoe ;  otherwise  for  cit- 
ing out  of  thedioeese.  Qardnar  v. 
Booth.     Z  Salk.  6^9. 

03  Nu  prohibit ion^foruoii  area  bawdl 
Lockey  v.  DanserfieU.    2  Str.  lioo. 

04  After  sentence,  prohibition,  shall 
.  not  go,  unless  want  of  jarisdiction* 

helow  appears  upon  the  face  of  the 
proceedings.     Buggin  ▼.  BenntUi 

4  Burr,.  2030. 

00  Register  of  spiritual  court  eannot' 

sue  there  for  fees.    Denial  of  jnss 

fees  is  a  disseizin.    Baliard  ▼•  G«- 

rard.    t  Salk.  333. 
06-  Suit  for  fees  in  the  ecclesiastical 

courts,  prohibited.    QiJ^atJPs  Case* 

i  Salk.  333. 
^f  Prohibition  to  a*  suit  by  a  clerk  of 

a  parish  for  fees.    Pitts  v.  Evans. 

92  Str.  i  t08. 

08  Prohibition  to  stay  &  suit  in  the 
spiritual  court  for  taking  bills. 
Aarkey  and  the  Churdiwardens  of 

,   WatH^on  in  Sussex.    2  Salk.  B^. 

09  Where  the  question  is,  whether 
-    the  rector  or  vicar  be  entitled  to 

tithes,  no  prohibition  lies.    Drake 
'    -*  Taylor.    1  Str.  87 

^>4erc  SLmadusia  pleaded  iunii. 


ecclesiastical  eonrt^  a  prohibAioiii 
may.  be  gpraoted  any  time  Vfore^not 
sentence.  Darby  v  Cozens,  i  Tersi 
Hep.  552.  And  JMIeu  and  Coxm. 
8.  P. 
6i  Prohibition  to  a  spiritual  eont 
will  be  granted  after  sentence,  if  it 
appear  on  their  proceedings  thst 
they  have  exceeded  their  juriidfe- 
tton.  Lemon,  ▼..  QouUn.  8  Term 
Rep.  8. 

62  Therefore,  though  they  may  eon* 
pel  churchwardens  to  deliver  in 
their  accoouts,  yet  as  they  eannot 
decide  on  the  propriety  of  the  ehar- 
gas,  a.  pEohibiiion  will  be  granted  if 
they  do.    8  Term  Hep.  3. 

63  Prohibitbn. was  granted  to  stays 
suit  in*  the- spiritual  conrt  for  break- 
ing open  a  cheat  in  the  church)  asd 
taking:  away  the- title  d«'ed8  to  the 
advowson.  Gardner  v.  Parker.  4 
Term  Hep.  8fit. 

66  Calling  a  person  tcAoreis  Ubellsof 
in  the  spiritual  courts  2  TermBi- 
portSy  h78. 

60  If  the  spiritual  court  hath  eof^i- 
autnoe  of  part  of  the  charge  only, 
and  not  the  rest,  the  court,  after 
sentence  below,  would  not  grast  a 
prohibition.     2  Term  Hep.  ^7S. 

66  A  prohibition  issued  to  the  bishop 
of  Chichester^  who  claimed  a  right 
te  present  by  lapse,  under  preteses 
of  liis  visitorial  authority,  to  the  of> 
fice  of  a  canon  nesidentiarv  of  his 
church ;  it  being  a  freehold  ofliee, 
and  the  right  of'  election  thereto  is 
the  dean  and.  chapter.  The  Bishop 
of  Chichester  v.  Harwood  Sf  d.  i 
jhsrm  Asp.  oaa 

6T  If  a  modus  be  not  proved  as  laid 
by  the  plaintiff  in  a  suit  in  prohibi' 
tion,  there  must  be^  verdiet  for  the 
defendant,  who  is  entitled  to  costs; 
bnt  if  any  modus  be  found,  though 
difPerent  from  that  laid,  that  if  s 
ground  for  the  conrt  to  refute  a 
consultation.  Brock  v.  Biehardson. 
1  Term  Hep.  427. 

68  Quercj  Whether  the  misinterpre- 
tation of  a  statute  by  an  inferier 
•  court,  the  consideration  of  ^^'^ 
arises  incidentally  ia  the  couise  oT 
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^fraeeediD(»  which  iseonfesged  to 
he    within    its   jurisdiction,    be  a 
^ood  for  9L  prokilntian  ?  Whether 
It  be  not  rather  a  matter  of  appeal  P 
Bat  dearly  in  such  aoase  a  prohi- 
bition will  not  lie,  unless  k  be  made 
appear  to  the  superior  court,  that 
ipe  party  applying  for  the  prohibi- 
tion, hail  in  the  eourse  of  the  pro- 
ceedings in  the  inferior  court  alleg- 
ed a  ground  for  a  contrary  inter- 
pretation of  the  statole,  on  which 
he  applies  for  the  prohibition,  and 
that  the  inferior  court  has  proceed- 
ed notwithstanding  such  allegation. 
2  H,  Black.  5SS. 
'€9  Where  the  spiritual  court  ineifleo- 
taJlj  determines  any  matter  of  com- 
ison  law  eoguizance,  such  as  the 
eoastruotion  of  an  act  of  parlia- 
ment, otherwise  than  as  the  com- 
mon law  requires,  prohibition  Kes 
alter  sentence  $  although  the  objoe- 
tioB  do  not  appear  upon  the  face  of 
the  libel,  but  is  collected  from  the 
whole  of    the  proceedings  below. 
Qould  ▼.  .Qappevy  Clerk.     8  East^ 

^0  The^onrt  of  C.P.  lias  no  power 
to  issue  an  original  writ  of  proAiAt- 
•tion  to  restrain  a  bishop  firom  com- 
mitting waste  in  the  possessions  of 
his  See ;  at  least  at  the  suit  of  an 
miinterested  person.  8emb.  That 
iio  eoort  of  common  law  has  that 
power,  (fu.  If  the  court  of  chan- 
H»ry  has  not.  Jefferson  v.  Durham, 
{BiAqp  1^,)  ^  at     ±  Bos.  ^  FUlL 

105. 

^^  Where  a  rector  was  eited  in  the 
episcopal  consistorial  coart  to  shew 
eaose  why  the  ordinary  ohoiild  not 
giunt  to  a  parishioner  a  faculty  for 
•topping  up  a  window  in  a  church, 
against  which  it  was  proposed  to 
erect  a  monument,  to  the  granting 
of  which  the  rector  dissented ;  not- 
withstanding which  the  eoort  below 
were  proceeding  to  grant  the  facul- 
}j  with  the  consent  of  the  ordinary ; 
held  to  be  no  ground  for  a  prohibi- 
tion, but  mere  matter  of  appeal,  if 
^  rector's  reasons  for  dissentii\g 


-were  improperlr  orer-Tuled.    But' 
wer,  CtenCy  f;  Hasek   8  Easty  ^17. 

72  After  sentence  in  the  ecclesiastical 
^«ourt  in  a  matter  of  tithe,  where  the 
question  tamed  upon  the  const rnc* 
'  tion  of  an  act  of  parliament,  upom 
a  doubt  ^raised  whether  that  court 
had  net  asiseoBstrned  the  act,  thia 
court  directed  the  plaintiff*  to  declare 
4n  prohibition,  for  the  more  sol- 
>emn  adjudication  of  the  qoestioDy 
^whether  supposing  the  conrt  below 
to  have  misconstme^  the  act,  a 
prohibilloR  shoidd  ^  after  sentence 
in  a  matter  in  which  the  court  be- 
low had  original  jurisdiction,   or 
whether  it  were  only  a  ground  of 
appeal  P  -Bare v.  Qapper-jWud  QouU 
V.  Oapper.    8  iSos^,  478. 

V2  Prohibition  granted  on  affidavit^ 
that  the  defendant  (to  a  libel  for 
tithes  in  kind  in  the  spiritual  ^eourt) 
mmwered  oa  oatky  or  pleaded  a  wo^ 
4us ;  without  its  appearing  that 
%lie  morfaft  was  regularly  pleadel 
^helow,  so  as  to  be  pot  in  issue  there. 
French  v.  Trade    10  Easty  848. 

31.  T9  the  zownM  of  aamiralty. 

t  A.  prohibition  *shall  net  be  grantd 
after  a  sentence  to  a  snit  in  the  ad« 
rBsindty,  upon  a  contract,  because 
the  contract  does  not  appear  to  have 
•been  made  within  the  jorisdictioa 
•of  the  admiralty,  if  it  stated  to  have 
been  made  infrafiuxum  et  reftuxum 
•marts  infra  jur&Uctioneui  admirali^ 
tatis.  fhilpot  v.  Wharton*  2  L* 
Baym.  i4f52. 

2  Prohibition  to  the  admiralty  deni- 
ed, anlets  the  defendant  wonid  ap- 
pear and  give  baiL  Wharton  v. 
Pftfs.    2  8aUc.$^. 

•8  No  prohibition  to  a  snit  in  the  Ad- 
miralty for  wages,  on  a  sug^stioa 
that  the  place  of  arrival  was  not  a 
•delivering  port.  Brown  v.  Bemi  A 
alios.    2  JL  Baym.  t247. 

%  A  prohibition  does  not  lie  to  the 
admiralty  court  for  refusing  the  co- 
py of  a  libel    Jinon.    1  L.  R^m. 
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B  PrnliibUion  riiall  gott^fao 
ratty  court,  in  a  suit  .there  for  nea* 
men's  vvai^eH,  if  agreement  lie .sf>eeif» 
ic  or  under  seal.  Howe  v.  Mbf^pw* 
4  JHurr,  l«4f. 

6  Wiiere  the  deed  jcomet  in  by  Inei* 
deiu,  the  admiralty  may  try  whetJb- 
cr  it  was  fraudaleat.  Bu(xk  v.  «4t« 
wood,     Z  Sir.  76  i. 

7  Froiubiiion  to  the    adniir«.Uy,  in 
.  %vhieh  one  part  owner  sued  against 

the  other.    Uimmodc  v.   Chandlsr, 
Q  Sir,  890. 

9  A  iirohibilion  will  be  granted  to  a 
court  of  apf>eal9  where  it  appears 
that  they  have  no  jurisdietion  over 
I  he  subjeet-inatterf  even  after  they 
Jbave  reovitted  the  suit  to  the  court 
below,  and  awarded  costs  against 
the  appellant,  and  though  the  party 
applying  for  .a  prohibition  appealed 
to  that  eonrt.    1  I'erin  Rm,  052. 

9    Court s^martlai,  courts  of  admiraU 
ty,  ^nd  courts  of  prize  are  all  liable 
to  tlie  eontrpling  authority  of  the 
courts  at  Weatminaier  ;  the  general 
ground  of  prohibition  being  an  ex« 
cess  of  juriadioiion,  when  they  as* 
Slime  a  power  in  matters  not  wathin 
their  eo;;nizance,  or  act  contrary  to 
the  rules  of  an  act  of  parliament 
anade  to  limit  their  authority.  That 
they  have  decided  wrongi  or  tiiat 
there  \%  error  in  the  proceedings, 
may  be  a  ground  of  appeal  on  re^ 
.view,  hut  not  fjfprohibitifm^  there  be- 
ing no  ground  for  the  interference  of 
the  eonrtg  at  ffestmnster  where  the 
matter  is  clearly  within  the  Juris- 
diction of  Mich  inferior  courts.    9 
H.  Black,  too.  101, 107. 
10    The  prize  eenrt  of  appeals  has 
jurisdiction  to  decree  that  one  who 
was   co-agent    of  the    captors,  in 
whose  hands  the  proceeds  of  the 
prize  afler  condemnation  and  sale 
were  placed,  should*  after  a  decree 
of  restitution  with  interest  pronoun- 
ced against  the  captors,  pay  interest 
on  such  proceeds  while  in  his  hands 
to  the  claimant.     And  B.  R.  will 
not  grant  a  prohibition  to  the  prize 
court  to  restrain  it  from  executing 
inch  decree,  either  on  the  gronnd 
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that  it  m  «^t  ^fmf  m  4w  f m* 

.ceding  belfov  tb|t  il^  agent  wu  » 
regi$teitei  agent  undeyr  tjbe  utatate 
99  0. 3^  6. 66 ;  hecansc  that  cptvt 
Jias  original  |ui*iadictioi^  in  mm  sad 
its  incidents  Midefienideiit^f  tiie sta- 
tute ;  nor  imi  the  grwind  U^tt  iJbe 

.  court  \)elow  vere  restrained  by  tke 

.  3  2d  elauae  of  the  aiH  from  decree* 
ing  restitution  of  mare  than  the  9id 
proceeds  of  the  sale,  awarded  up- 

"on  condemnation;  because  ivterest 
made  of  such  met  proceeds  io  tbe 

•  hands  of  the  holder  are  to  be  deem* 
ed  part  ^of  the  proceeds  $  nor  on  the 
ground  that  it  was  not  alleged  (hat fn* 

.  terest  had  in  fact  been  made  by  sueh 
agent ;  because  that  was  a  fact  Cor 
the  couK  below  to  decide  upoo,  tiid 
they  must  be  presumed  to  hare 
decided  on  aatisfaotory  evidence. 
WiUis  v.  Tie  CommisAmers  ffJtf- 
peals  in  Frixe  Cau$t$.    0  EaMi29> 

it  A  prohibition  iasoed  to  the  dii- 
trict  conrt,  in  the  ease  of  a  libel  ht 
damages,  vpon  the  capture  of  i 
vessel  at  pris^,  hj  a  belligerent 

Eower,  though  she  was  alleged  to 
e  neutral  Jmerican  property  $  tbs 
.   vessel  having  been  carried  ndrv 
praaidia  of  the  eaptora.     3  DwMi 
i2i  to  iBi. 


IIJL  Respecting  Bniis  in  oOer  Gmrt$. 

i    If  the  defence  stated  an  the  pro- 

.  ceedings  below  is  such  as,  if  ^^^ 
ousts  the  inferiour  court  of  its  joris- 

•  diction  (as  where  the  party  eats  vp 
^  moc^tis  in  answer  to  a  mit  fcr 
tithes,)  although  there  has  bees  sn 
inttflocntory  sentence  against  tbe 
defendant ;  apd  on  an  appeal  th^ 
sentence  has  been  confirmed  tiw 
costs  awarded)  the  party  sued  msj 
have  a  prohibition  both  to  the  eri- 
ginal  eonrt  and  to  the  conrt  of  9f 
peal,  tQ  stay  execution  lor  the  eosti. 
Ihrbff  V.  Cosens.    1  Doug^  378,  «• 

9  In  prohibition  the  contempt  is  b«t 
form,  and  the  jury  need  not  give  t* 
ny  verdict  about  it.  Theonsolity 
of  land  demanded  by  the  plea  msj 
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he  two  entire  {lant^,  viUiant  wyiog 
•tbirdB.orfourlkg.  Tiiovgii  t^e  firay- 
er  .of  die  jpka  jextends  to  lands  Hpt 
iuentiooed  in  llie  libel,  yet  there 
viaf  be  a  geneimi  award  of  a  eon- 
tultation,  for  it  depeiida  upoo  the 
libel.  Jf.  Btatford  v.  JS\ale.  1 
Sir,  482. 
8  A  defendant  eannot  «ioT.e  for  a 
prohibition  before  he  has  appeared 
in  the  eourt  to  whieh  he  prajs  the 
prohibition.  The  garnishee,  upon 
a  foreign  attaehmeut  in  an  inferior 
eourt,  may  plead  that  the  eanse  of 
action  against  the  principal  arose 
out  of  the  jurisdietion.  A  simple 
contract  debt  may  be  attached  upon 
a  foreign  attachment,  though  it  a- 
rose  out  of  the  jurisdiction  of  the 
•oort  from  which  the  attaehnent 
issoas.  Cook  v.  Licence*  l  L.  May" 
mond,  346. 
4  In  prohibition,  the  issue  laid  upon 
.  the  plaint ifl&,  who  did  not  appear 
at  the  trial,  the  defendant  pat  in 

•  his  reeord,  entered  into  the  merits^ 
and  took  a  verdict,  held  irregular ; 
lor  the  plaintiff  ought  to  have  been 
sailed  and  nonsuited.  Oardner  v. 
Davis,    i  ¥FUs.  300. 

A  nonsuit  at  nisi |)riics  eavnot  here- 
corded  in  bank.    Jfnd. 

i  A  prohibition  shall  not  be  granled 
to  a  court  because  it  has  no  power 
to  try  one  of  the  facts  stated  in  the 
pleadings,  anless  sueh  Ihct  is  deni- 
ed. A  man  may  libel  in  the  spirit* 
ual  court  for  disturbanee  in  a  pew 
he  claims  in  a  ehnreh  by  nreaerip- 
tion,  or  of  which  he  has  a  nare  pos- 
session only,  if  the  party  against 
whom  the  suit  is  instituted  has  no 
title  to  the  seat.  jKca6  v.  DoUqw^ 
3  L.  Rayiii,  765.    2  Salk.  651. 

$  Leave  to  declare  in  prohibition, 
only  granted  when  the  court  in? 
dines  to  prohibit ;  not  when  it  in« 
dines  to  the  eootrary.  The  King 
V.  ^Hie  Bishop  of  Ely.    1  Black.  81. 

7  Prohibition  denied  where  the  mat- 
ter of  suggestion  is  dehors  the jpro- 
eeedins^,  unless  verified  by  aflnda- 

•  vit.    Caton  V.  Burton,     Covtrp.  830. 
6    Prohibition  granted  to  a  suit  of  e^ 


quity  for  jbeov)ery  of  mattei« 
to  make  the  defendant  forieit 
his  freehotid.  Bit  BasU  FirC' 
brasses  Case.    2  Salk.  6^0. 

9  A  prohibition  is  not  to  he  granted 
to  the  court  of  ehaneery  to  stay  a 
sequestration  of  land,  on  the  appiiea* 
tion  of  a  person  claiming  as  pur« 
chaser  of  the  land,  before  the  se- 
questration issued  against  t  he  person 
on  whose  defauli  it  issued.  Maivy^e 
Case,    1  L.  Uoym,  031. 

10  The  exchequer  cannot  serve  pro^- 
eess  out  of  their  jurisdiction,  nor 
make  a  supplemental  ordt^r  to  sup- 
ply this  defect,  nor  proceed  when 
part  is  out  of  their  jurisdiction. 
Uowland  et  al.  v.  HockenHulle  et  aL 
Ea^chefuer.    i  L-  Raym.  698. 

11  The  court  will  not  put  the  party 
to  declare  in  prohibition,  if  they  are 
dearly  of  opinion  against  granting 
the  prohibition,  heeause  the  same 
application  may  be  made  to  (he 
other  courts.  Lindo  v.  Modmy.  2 
Dons.  6^0. 

i^  Ailer  rule  to  declare,  defendant 
may  submit  and  stay  proceeding. 
Q^g^  V  JoM^s.    2  8lr.  1149. 

13  A  prohibition  does  net  lie  after 
seutenee,  anless  the  want  of  juris* 
diction  appear  on  the  face  of  the 
proceedings.  Blaquie^  v.  Bawk* 
ins.    1  Doug*  371^. 

14  Prohibition  to  the  plaintiif  in  ehan* 
fsery,  nho  had  brought  a  hill  on  an 
indehiM^s  assumpsit  Man  v.  M^ 
ams.    3  8alk.  8i. 

i9  Prohibition  to  a  suit  in  Wales, 
where  the  process  was  served  out 
of  the  jurisdietion.  Vau^ffln  v.  £- 
vans,    i  Sir.  030. 

16  The  ancient  course  of  proceedings 
on  a  prohibition,    idnon.    8  Salk. 

289. 

17  Prohibition  shall  not  be  granted 
where  it  is  not  material.  BuUerwortk 
V.  Walker.    3  Burr.  1689. 

18  Where  an  inferior  eonrt  hath  no 
orii;inal  jurisdiction,  prohibition 
will  not  lie  after  sentence^  .^iton. 
3  Salk.  288. 

19  Prohibition  to  the  court  of  honour. 
Chambers  v.  Jenmngs.  2  Salk*  5S2. 


FR0MI8S. 

so  Costs  are  to  be  given  in  prohibi- 
tioD,  from  the  time  of  deelariog. 
Sir  Marry  Uaughion  v.  Starkoff* 
Rvchequer.    l  Str.  82. 

^1  Oath  oD^fat  to  be  made  of  the  troth 
of  a  plea  in  that  very  eourt  whose 
jurisaiction  is  devised  to  warrant 
prohibition.  Sparks  v.  JFood.  8 
(Bidk.  i7H. 

f^  No  prohibition  shall  be  granted 
•upon  a  sogfi^tioR,  anj  part  of 
whieh  is  false.  The  eommission* 
ers  of  appeals  from  the  commission- 
ers of  excise  must  examine  '(he  wiu 
nesses  de  nalxi ;  they  eannot  pro« 
«eed  upon  the  evidence  given  be- 
fore the  commissioners  of  excise. 
SKiden  v.  QiL    1  L.  Raytn.  319. 

38  Where  the  snbject  of  a  snit  in 
an  inferior  conrt  is  within  the  ioris- 
-diction  of  that  eonrt ;  though  in  the 
proceedings  a  matter  be  stated 
which  is  out  of  its  jnrisdietion,  yet 
unless  it  is  going  on  to  try  gneh 
matter^  a  pn)hibUion  will  not  He. 
DuUns  V.  Bobson,    i  H.  Blade.  lOO. 

M  The  conrt  of  C.  P.  refnsed  tu 
grant  a  prohibition  to  prevent  the 
exeentiou  of  the  sentence  of  a  conrt- 
martial,  passed  against  A.^  who 
had  received  pay  as  a  soldier  (bat  as- 
named  the  military  character  mere- 
ly for  the  purpose  of  recruiting  in 
the  usual  course  of  that  service,) 
though  the  proceedings  of  the  eourt 
martial  appeared  to  be  in  some  in- 
stances irr^lar.  Grant  v.  Sir 
Charles  OauM.    2  H.  Black.  69. 

M  Prohibition  denied  after  sentence, 
where  the  party  applying  had  per- 
mitted the  ouestion  of  fact,  wheth- 
er the  land  for  which  tithe  was 
claimed,  were  natural  meadow  or^ 
not,  to  be  tried  bdow.  Stainbank  v. 
Bradshaw.    lo  Easty  8^9. 


PROMISE. 

t  A  promise  to  pay  damages  by  a 
^hird  person,  in  case  the  plaintiff 
will  withdraw  his  record,  is  not 
within  the  statute  of  frauds.  Bead 
V.  Mish.    i  irUs.  905. 


FROPERTT. 

2  Note  of  hand  in  the  name  o(tw% 
but  signed  by  one  only,  promising  to 
pay  on  d^th  of  G.  M.  ^provided 
he  leaves  either  of  us  sumeient  to 
pay  the  said  sum,"  or  ^  if  we  sbidl 
be  otherwise  able  to  pay  it,"  is  not 
a  negotiable  note.  Roberts  y.Fealu. 
1  J9iirr.  828. 

8  Where  one  throogh  a  mistake  of 
the  law,  acknowledges  hiniself  ud«- 
der  an  obligation,  which  the  law 
will  not  impose  upon  him,  he  shall 
Doi  be  bound  thereby.  Hoarder  et  sL 
V.  l^ueker.  7 Mass.  440.  l^reHuni 
et  aL  V.  Boyntotu    7  Mom.  M3. 


PROPERTY. 

1  A  bank  note,  though  stolen,  be- 
comes the  property  of  him  whs 
gives  a  valuable  consideration  for 
it,  having  no  notice  or  knowledf^of 
the  robbery.     Miller  v.  Mase.  i 

JBtMT.  46^ 

S  A  man  hao  the  property  ratitme  bh 
ei  in  animals,  whieh  SLrtferm  nottt- 
rm,  on  his  land ;  hut  this  property 
ceases  when  they  quit,  or  are  hooU 
ed  off  the  land.  Sutton  y.  Moodji. 
1  L.  Baym.  200.    2Salk.  856. 

8  Where  Ji.  contracted  with  B.  to 
bmiM  a  vessel,  and  Jl.  was  to  fsr^ 
nish  the  timber  requisite  4o  com- 
plete the  frame  of  the  vessel,  and 
S.  was  to  advance  money  to^.,  and 
also  to  furnish  the  materials  for  the 
joiners'  work ;  and  the  vessel  while 
Btanding  on  land  hired  by  w9.  and  ii 
an  unfinished  state,  was  seized  os- 
iler  h  fieri  faeiaSf  issaed  against  JL 
and  sold  by  the  eheriff  to  €,  whs 
afterwards  completed  the  vessel 
and  sold  her  4:6  A.  In  an  action  of 
trover,  brought  by  B.  ag>^iii*t  D.  it 
was  held,  that  the  property  in  the 
vessel  was  in  D.  and  tnat  B  eoold 
not  have  any  property  in  the  vessel, 
under  the  contract,  until  she  was 
completed  and  delivered  to  him* 
Merrit  v.  Johnston.  7  Johns.  Bef* 
4ffZ. 

When  the  materials  otJokn  are  mn* 
ted  with  the  materials  of  JNcMr 
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hj  Ibe  labour  of  Ridiardf  who  ftir- 
nishes  the  principal  materialt,  and 
ihoie  of  John  are  only  aceessorvy 
the  right  of  property  in  the  whole 
beioogs  to  Kichard  by  right  of  aC' 
cession.    IlniL 

4  A  pareha»e  at  a  constable's  sale 
at  auction,  it  not  enough  to  prove 
property,  in  an  action  of  trespass^ 
uniesi  the  authority  of  the  officer 
be  also  shown;  for  a  sale  by  him 
without  authority-,  would  f^ve  no 
title  to  the  purchaser.  Carters. 
Sampson.    7  Johns,  Rep.  5B9* 

Vide  tit.  Bess. 

5  What  acts,  between  the  chapman 
and  a  shopkeeper,  do  not  amount  to 
a  ehange,  or  transfer,  of  the  proper- 
ty.   1  Dallas^  ira 


PROPRIETORS. 

IToder  an  authority  given  by  an  an- 
eient  statute  of  the  colony  to  pro- 
prietors of  common  and  undivided 
lands  to  dispose  of  their  estates, 
the  priucipal  construction  has  been 
that  they  nave  power  to  sell  any 
part  of  them  to  a  stranger:  the 
eoart  will  not  now  make  a  different 
SDUstmetioik    2  Mass.  475. 


PROSECUTOB. 

t  The  act  of  assembly  does  not  in- 
tend that  a  prosecutor  should  be  in- 
dorsed on  all  indictments  ;  but  only 
wKere  a  prosecutor  really  exists. 
1  Dallas^  5. 

3  The  defendant  is  not  m  competent 
witness  to  prove  the  person  prosecu- 
ting, it  must  be  proved  by  indiffer- 
ent witnesses.    1  DaHns,  6. 

S  The  jodice  who  tries  the  cause,  not 
being  authorised  by  the  act  of  as- 
sembly to  certify,  so  as  to  exempt 
the  informer  from  costs^  he  cannot 
do  it    1  DaUaSj  03. 

PROTECTION. 
^    A.  writ  of  protection  is  not  neces- 


sary to  one  whose  duty  brings  kink 
to  court,  whether  as  juror,  witness^ 
or  party :  and  it  will  not  protect 
one  who  is  not  lawfully  entitled  t» 
it.  Case  of  Archibald  M'Mhd.  8 
Mass.  2SS. 

2  A  party  to  an  action^  referred  to 
the  decisioB"  of  the  court  upon  » 
case  stated,  is  privileged  from  ar- 
rest during  his  attendance  upon  the 
court.  ExforUM^Mal.  6«Mass» 
S40. 

3  Where  one  attends  the  court  as  m. 
witness  without  being  snmmonedv 
he  is  not  privileged  from  arrest,  al- 
though he  has  a  writ  of  protection. 
Ex  parte  M^MaL    6  Mass.  264. 


PUBLIC  TEACHER. 

i  A  person,  who  in  the  character 
of  a  public  protestant  teacher  of  pi- 
ety, religion  and  morality,  demands 
the  taxes  paid  by  his  hearers  for 
the  support  of  public  worship,  &c« 
must  be  the  teacher  of  an  incorpo* 
rated  society.  Bams  v.  First  Rar* 
ish  in  Falmouth.    6  Mass.  401. 

2  One  claiming  ministerial  taxeo 
must  be  the  public  teacher  of  one 
society,  and-  that  society  most  be  an 
incorporated  one.  'Turner  v.  The 
2d  Precinct  in  Brookjteld.  7  Massi 

«0i 

3  When  one  would  have  his  ministe- 
rial taxes  paid  over  tohis  own  teacher 
he  must  notify  the  parish  of  his  e- 
lection,  and  his  teacher  must  de* 
roand  the  money  within  a  year  after 
the  taxes  are  assessed.  Lovell  v^ 
The  Pari^  of  Bytfeld.  7  Massi 
S80.         * 

8ueh  teacher  must  be  the  teacher  ot 
an  incorporated  society.    Ibid. 

4  A  person  officiating  as  a  reader  in 
an  episcopal  church,  without  ordi- 
nation, is  a  publie  teacher  within 
the  constitution.  Sar^er  v.  Bd  Par-* 
ish  in  Roocbury,    8  Jmtss.  260. 

Nor  is  it  any  oljection  to  his  recover^ 
ing  taxes  paid  by  his  hearers  to  a« 
nother  teacher,  that  he  was  engag* 
ed  by  contraot  for  part  of  a  year  on* 
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ly,  provided  such  oontraci  ivaa  re- 
newed and  coQtinued  for  a  whole 
year.    Ibid. 


PURCHA80R. 

i  If  one,  kuowing  of  a  judgment, 
purchase,  thoug;h  for  a  valuable 
consideration,  the  purchase  is  frau- 
daient  and  void  against  the  judg- 
ment creditor.  Dwon  v.  Watts,  i 
Doug.  86. 

2  A  contractor  for  the  purchase  of  a 
real  estate,  to  which  the  title  proves 
(without  coUusion)  defective^  enti- 
tled to  no  satisfaction  for  the  loss 
of  his  bargain.  Flureau  v.  Thorns 
hill.    2  Black.  t078. 

3  The  word  jmrchjoaej  impKes  a  pur- 
chase in  fee.     1  Dallas^  20. 

%  The  purchaser  of  land  from  a  col- 
lector of  tates  must  show  the  au- 
thority of  the  collector  to  sell^ 
SU(Bul  V.  Cbiirss.    4  Cranch^  403. 


Q 

QUAKERS. 

i  A  Quaker^s  affirmatioii  entitles 
him  to  admission  into  the  Turkeif 
company,  without  taking  the  oaths. 
Bex  V.  Turkey  Company,  2  Burr, 
0^3. 

2  The  court  refused  to  Teceive  the 
affirmation  of  a  Quaker,  on  a  mo- 
tion for  an  attachment  for  non-per- 
formance of  aft  order  of  court. 
Skipp  V.  Harwooi,     JViUes^  201. 

It  cannot  be  received  when  the  object 
of  the  prosecution  is  criminal,  even 
though  the  proceeding  be  civil  in 
form,  unless  against  a  Quaker.    Ih. 

But  where  the  object  is  or  a  civil  na- 
ture, though  the  proceedings  be  in 
the  name  of  the  king,  the  affirma- 
tion of  a  Quaker  may  be  received. 
ibid. 

3  A  rule  to  shew  cause  why  an  ap* 
pointmeot  of  overseers  for  CireneeS' 
ter  should  not  be  quashed,  was  ser- 
ved by  aQuaker^  and  on  his  affir- 


mation Aiadie  absolute ;  not'  beingi 
looked  on  as  a  criminal  prosecu- 
tion. The  Kin^  v.  Turner  end  a- 
nother.    2  8tr*i2\^, 

4t  Qaaker^s  solemn  affirmation  not 
allowable  in  criminal  case*.  HUion 
V.  Byron.    8  SaHc.  2iS. 

0  The  afirmatiott  of  a  Quaker  cso- 
not  be  read  in  support  of  a  erimioal 
charge,  nor  in  resisting  a  criminal 
dMirge,  unless  it  be  by  the  defesd- 
ant  himself.  Rex  v.  Suhn  Qardmr. 
2  Burr.  11  ir. 

6  Criminal  case  not  withip  the  stat- 
ute for  the  ease  of  Quakers.  Hi/lUm 
V.  Byron,    S  SaUc,  188. 

7  It  was  denied  to  read  a  Quaker's 
affirmation  on  a  motion  for  an  in- 
formation for  a  misdemeanoc.  7A« 
ICing  v.  JfFyeh.    2  8tr.  872. 

8  Quaker  cannot  exhibit  articles  of 
the  peacie  without  oath.  The  King 
V.  Oreen.    i  8tr.  527. 

9  No  role  to  answer  on  the  affirma- 
tion of  a  Quaker.  OUver  v.  Ifffir* 
rence,    2  Sir.  9*6. 


QUARE  IMPEDIT. 

1  In  a  quare  impedit  the  crown  as 
well  as  the  subject  most  allege  a 
presentation.  A  commendum  ffti' 
nere  does  not  amount  to  one.  Bat 
where  the  verdict  finds  that  the 
crown  was  seized  in  fee  ut  de  uno 
ttrossoy  it  cures  the.  want  of  the  ai* 
legation.  The  King  y.  Episcopal 
tandaff.    2  Str.  1000. 

9  In  quare  impedit  by  the  kin^  for 
the  next  return  of  a  living  void  by 
promotion,  defendant  pleads  that 
the  crown  presented  D.  wlio  i^sinfc 
dead,  and  that  he  himself  is  now 
presented,  &c.  parson,  imparsooee 
with  a  traverse,  that  the  chorch  j* 
still  vacant  by  the  promotion ;  tln| 
is  a  confession  and  avoidance,  and 
the  traverse  being  therefore  bad,  li 
may  "be  passed  over,  and  isM©  t»' 
ken  upon  the  avoidance.  Where 
the  declaration  havinG^  set  forth 
that  B.  the  late  archbishop  vjis 
seiaed  as  of  fee  in  right  of  hitf  arch- 
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iiUhoprie  of  the  advbwsoQ  of  Jl,  &c. 
Hod  the  archbishop,  by  his  plea  ad-^ 
mits  this  seizin  and  the  vacancy  by 
promotion,  as  alleged,  but  pleads 
Turther,  that  the  crown,  by  patent, 
granted  to  D.  the  deanery  of  ^.  %viih 
all  ltd  rights  &e.,  by  virtue  whereof 
he  was  possessed  of  the  church  of 
«i .  as  a  member  of  the  deanery,  &c. 
this  is  ill,  as  k  neither  shews  a  pre- 
sentation,  or  that  the  church  is  a 
meoiber  of  the  deanery,  l^he  Kin^ 
V.  Jhxhbishofp  (^  Armagh  and  Vnuu-' 
ley.    2  ^r.  837. 

8  Upon  the  creation  of  a  bishop  thd 
king  Jias  a  prerogative  to  fill  all  the 
presentive  benefices  he  vacates; 
this  prerogative  is  not  satisfied  by  a 
temporary  commendum  retinere^ 
which  expires  in  the  lifetime  of  the 
bishop ;  nor  barred  by  a  statute  di-* 
reeling  that  the  several  patrons 
shoold  present  in  particular  turns. 
The  King  and  Qfiem  v.  Episcop. 
Londin.  and  Dr.  Birch,  1 L,  Raym^ 
28.    2  8alk.  5%0. 

4    Where  the  ordinary  refuses,  quia 


the  Bishop  afJjmiatu     1  Li  Satjm. 
192. 

9  Judgment  for  defendant,  patron  of 
an  incumbent,  on  demurrer,  he 
claiming  under  a  term  never  creat- 
ed, is  turned  into  a  right  in  plain-* 
tiff  who  levied  a  fine,  when  nil  ha* 
buerunt  gave  no  title.  JFallwyn  v. 
Bishop  of  Landcfff  and  others.  i£ 
Wil$.  233. 

10  In  quart  impeditj  the  declaration 
may  describe  the  church  with  an 
aUas^  though  the  writ  did  not.  A 
covenant  between  joint  tenants  of 
an  advowson  in  gross  to  present  by 
turns,  amounts  to  a  partition,  and 
will  enable  each  of  them  individu- 
ally in  his  turn  to  maintain  a  qaarc 
impedity  even  against  a  stranger. 
A  bishop  defendant  in  a  quart  impe- 
dit  dannof,  after  insisting  on  a  right 
by  lapse,  and  confessing  and  avoid- 
ing a  presentation  stated  by  the 
plaintiff,  object  to  the  sufficiency  of 
the  right  set  out  in  the  declaration 
to  present.  Bishop  of  Salisbury  v. 
Philips.    1  L.  Baym,  635.  Salic.  43. 


insufficiens  in  literatura^  he  must  11  If  the  right  of  nomination  be  in 

shew  in  what  particular.     Udt  v.  one,  and  of  presentation  in  another. 

The  Bishop  of  Exeter.    2SaUc.  6S9.  and  either  impede  the  other  in  his 

In  case  of  a  prerogative  turn,  the  right,  a  quart  imptdit  lies.   8  Term 

writ  is  general,    quc0  ad  no^ram  Rgo.  640. 

spectat  donationein.    The  King  and  12  Where  the  right  of  nominating  is 


6 


ifueen  v.  The  Bishop  of  London  and 
Dr.  Lancaster.    2  aatk.  559. 

A  quart  impedit  may  be  brought 
for  a  church  and  an  hospital.  The 
Mayor  ^c.  of  Bedford  v.  The  Bish- 
op of  Lincoln,     fvilles.  608. 

7  in  quart  impedit y  nonsuit  after  ap- 
pearance is  'peremptory.  Berkely 
V.  Hansard.    2  Sath.  059. 

S  Tenants  in  common  must  foin  in 
quare  impedit.  In  qiuire  impedit  for 
a  anited  church,  after  the  patron 
ha<9  had  a  presentation,  he  may  de- 
clare that  he  was  seized  of  every 
second  tnm  as  in  gross.     In  quare 


in  Jl,  and  of  pr^sentimi;  in  JS.,  B,  is 
to  judge  of  the  qualification  of  the 
person  nominated,  in  the  same  man* 
ner  as  a  bishop  does ;  but  if  the 
person  presenting  object  to  the  nom- 
inee on  the  ground  of  immorality, 
that  must  be  tried  by  a  jury.  3 
Term  Rep.  646. 
13  In  pleading  a  right  in  coparceners 
to  present  to  an  advowson  by  turns, 
it  is  fl^od  to  state  that  the  right  a- 
rose  bes ause  they  did  not  agree  to 
present,  which  is  synonimous  to 
saying  they  could  not  agree.  1  XT. 
Black.  376. 


im^dit  for  an  united  ehurch  wheth-    14  If  three  coparceners  of  an  advow- 


er  the  patrcvn  must  shew  a  presen 
latioQ,  either  to  the  united  church 
or  to  one  <^  the  old  churches?  In 
that  case  a  presentation  need  not 
h^  stiewn.    Beynoldson  v.  Blake  and 


sou  do  not  agree  to  present  on  a  va- 
cancy, the  eldest  (or  her  assigns) 
may  present  to  the  first  turn ;  and 
the' second  and  third  (or  their  as- 
signs to  the  next  turns,  according  to 
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iko  cyriler  of  the  birth  of  the  copar-       of  Litchfield  and  Coventry.     3  80^* 
ceners.     1  H.  Black.  412.  S^  Full  44>i. 

\ri  A.^  B.y  an()  /'./  three  sisters,  are  ±7  Semb.  That  tf  it  had  appeared  by 


coparceners  of  an  advowson.     A, 

marries  7A,  on  whom  wj's  third  is 

K (Allied  I    B,  marries   E, ;    and   C, 

dies,  havins?  devised  her  third  to  F. 

the  son  of/;,  and  E. — D.,  E,  and 

i'l  bcino;  thus  entitled,  under  or  in 

ris^ht  of  the  several  orit^inai  cnpar- 

c!enprs,  a  qiiare  imped  it  is  brought 

by  G.,  a  stranf^r,  a£;ainst   /).  and   A  47Moc/;>eriniftaf  lies  against  the  cmn- 

E, — E.  dies  pending  the^  writ,  and       ers  of  the  lands,  his  heirs,  or  feoffee, 


the  plea  that  the  plaintii!'  had  pre- 
sented (0  the  third  tarn  by  usurpa- 
tion, he  would  still  have  been  emit' 
led  to  the  fourth  turn  by  right.  1^ 


QUOD  PERMITTAT. 


in  respect  of  a  nuissanee  levieffby 
a  stranger.  The  time  of  limitation 
is  iifiy  years,  and  a  quod  permittat 
prostemere  quasdam  cBdificia,  i«  good* 
SJialmer  v.  PuUney.  1  L.  Ratpn. 
27  a. 


the  share  of  B,  (previously  ileceas- 
ed)<  thereupon  descends  to  F„  iikad- 
di4ion  to  the  share  devised  to  him 
hy  C.'^IJ.  suffers  judgment  by  de- 
fun4t. — This  judgment  <igainst  D.  is 
H  bar  to  a  quare  vnpedit  brought  by 
jO.  and  F.  (in  whieh  D,  is  summon- 
ed and  served,)  to  reeo.ver  tfie  sttme 

jpr^seirfa^Mw;  bntisnfttabartoF's   QUO   WARRANTO    INFORMA- 
right  to  Feeover  ub  the  next  avoid-  TIONS. 

auce  in  h-is  tiirn.     Barker  Sf  aL  v. 

London  (^Bishop)  Sf  aL    1  H,  Black.      I.  Llmif^ition  of  time  in  applying  for. 
413;  and  IVilleSj  659.  II.  Other  causes  for  refusing, 

16  In  giMtre  impedit  the    defendant  Hi.  For   what    offences    or  purposf^ 

1>leawd  that  oneJ^f.  O.,  under  whom  grantable  ;  and  on  whose  apfli- 

le  claimed,  l)erng  seised  in  fee  of  cation. 

one  moiety  of  the  advowson  to  pre-  IV-  Proceedings  and  pleadings  on. 
sent  to  one  turn  in  every  two  turns, 

presented  one  J.  O.  in  her  proper  I*  Limiiaiion  of  time  in  applying  /or. 
turn  ;  that  the  elmreh  being  afier- 


ivanU  vaeant,  one  J.  W.^  under   1 
%vh(in»  (he  plaintiff  claimed,  pre- 
sented m  his  proper  turn ;  that  the 
ehurch    being  agai»   vaeant,    the 
plaintiflT  presented;   and  that  the 
ehnreh   being-  the  fourth  time  va- 
eant, it  belonged*  to  the  defendant  ^ 
to  present.      On  demurrer  to  this 
plea,  the  court  held  that  the  defen- 
dant had  not  shewn  a  title  to*  pre- 
sent, since  he  had  not  shewn  wheth- 
er the  third  uresentatioii  was  by  u- 
mirpation  or  by  agreement,  and  that 
it  oould  not  be  presamed   that  the  ^ 
defendant  was  intitled  to  present  in 
(he  first  and  fourth  turn,  and  the 
plaintiff  in  the  second  and  third, 
since  the  plea  averred  that  M,  O. 
Iiiid  presented  to  the  first  turn  in 
her  proper  turn,  and  J.  W.  in  his  4 
proper  tum»     Birch  Y.  The  Bidiop 


^w>  warranto  information  sball 
not  be  granted  after  a  great  length 
of  time,  and  uninterrupted  posses- 
sion of  the  persons  under  whontde- 
leiidaut  claims.  Bex  v.  S^efhins, 
1  Burr.  4:^8. 

Informations  in  the  nature  of  ^ 
warranto  denied,  ai\er  an  acquies- 
cence of  near  twenty  years,  wilb 
•ther  coneurretiC  eircum  stances. 
The  King  v.  Dawes;  and  the  K^ 
V.  Martin.    1  Black.  634.   4  Bttrr. 

2120. 

The  discretion  of  the  court,  in 
granting  an  information  in  the  na- 
ture of  a  quo  tvarranta  within  twenty 
years  is  to  be  guided  by  cirourastan- 
ces.  JBe,i7  v.  Binsteed  Sf  al.  Bwr^ 
gesses  of  Portsmoidh*     dowp.  76. 

Information  in  the  nature  of  a  f<^ 
warranto  granted  where  the  right 
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depends  upon  a  matter  of  doubtful 
laWf  ID  order  to  its  being  finally  de- 
lermioed.  Tlie  queKtion  in  this 
case  was,  whether  a|ii  infant  of  nine 
years  old  wad  capable  cf  being:  e- 
lecled  a  burgess.  Rex  v.  Carter. 
Cowp,  59. 
•9  Dberetion  of  the  conrt  in  granUniG; 
quo  warranto  informations,  guided 
by  length  of  time  and  other  circum- 
siaoces.  Hex  v.  Dawes.  4  Burr. 
20^3. 

8  Length  of  time  not  taken  into  eon- 
sideration,  because  title  to  franchise 
clear.    Rejc  v.  Wardroper.  4  Burr. 

2024. 

y  Three  years  and  an  half's  acqui- 
escence, no  bar  to  information  in 
nature  of  quo  warranto.  The  King 
V.  Lathorp.    i  Black.  *rx).  3  Burr. 

U83. 

8  N4>t;gr{mting  (^uo  warranto  infor- 
liDiAions  after  twenty  years,  strictly 
adheared  to.  Rex  v* Rogers^  Bur^ 
ge»  of  Belston.    4  Burr.  252S. 

^  Where  (here  is  an  entry  of  having 
administered  outh^,  there  must  be  a 
Jiscent  prosecution,  if  the  fact  he 
false.  The  ICing  v.  Wiltiams, 
Ma^jar  of  Selstone.    2  f^lr.  err. 

[See  statute  32  (i.  3,  c.  68,  "  for  rhe 
amendment  of  the  law  in  the  pro- 
eeedings  upon  information  in  naltrrc 
of^Mo  warranto  ;^^  under  s.  i,  of 
^hieh  a  defenHaut  may  plead  that 
be  has  held  or  cxeoutea  his  office 
for  sii  years  or  more;  and  on  n 
Tcnlict  on  such  issue  shall  be  enti- 
tled to  judgment  in  his  favour  with 
costs ;  and  this  extends  to  informiv- 
lions  by  the  attorney  general  ;  ty 
8.  2,  derivative  titles  are  also  pro- 
tected. Under  that  act  a  defend- 
ant may  plead  several  pleas  even 
though  he  do  not  plead,  (in  one  of 
them)  the  limitation  imposed  by 
the  statute.  Rex  v.  ^utridge.  8 
Term  Rep.  467. 

The  following  eases  were  determined 
previoHs  to  that  act.] 

iO  The  court  will  consider  all  the 
circumstances  of  the  case  before 
they  disturb  the  peace  of  corpora- 
I1011S.  Rex  V,  Stacey.  4  Term  fie- 
JportSyB. 


11  The  court  determined  that  they 
would  not  grant  an  information  in 
rtlie  nature  of  a  quo  warranto  afier 
20  years^  quiet  possession.  1  Term 
Hep.  1. 

But  even  rfter  20  years*  quiet  pos- 
session, tiie  king  might  ])n»i<ceute  by 
4iis  attoniey  general.  1  'Term  lie" 
ports^  3. 

12  And  4t  ^as  held  (hat  lertgth  of 
tiine,Hiough  less  than  twenty  yeara^ 
might  induce  the  court  to  refuse 
such  an  information  under  certain 
circumstances.     1  Term  Rep.  3. 

13  Fourteen  years  qnket  ]>osscss]on 
held  a  sufficient  length  of  time  for 
refusing  an  information.  Rtx  v. 
Pike  and  Braddock.  1  Term  Hep. 
3,  R. 

14  Aud  in  the  principal  case,  a  qurr 
warranto  information  against  a 
freeman  of  the  borough  oifVinchel- 
sea  was  refused  after  sixteen  yeari»^ 
.acquiescence  under  the  election  of  a* 
mayiyr,  {under  which  the  defendant 
claimed,)  where  a  mere  blunder 
was  committed,  as  to  the  person 
who  ought  to  have  presided  there- 
at in  the  absence  of  the  old  mayor, 
whose  duty  it  was.  The  corpora- 
tion consisted  of  a  mayor,  Jurats, 
and  freemen;  and  the  election  of 
mayor  was  made  annually  by  ftte 
body  of  freemen  out  of  the  jurats, 
which  latter  have  no  right  to  vote  ; 
and  on  that  occasion  the  elect iofi 
appeared  to  have  been  held  before 
the  new  mayor  himself,  instead  of 

-  the  oldest  freeman :  but  all  parlies 
had  concurred  at  the  time,  nex  v. 
Staceij.     1  Term  Rep.  1. 

±5  The  court  said  they  would  in  no  case 
grant  a  quo  warranto  information 
after  twenty  years'  quiet  possession. 
Rex  V.  J.  Jfewling.      3  Term  Rep, 

^10. 

1^  And  that  applications  made  with- 
in that  time  might  be  refui»ed  on 
particular  circumstances.  3  Term 
Rep,  310. 

17  Such  an  application  refused  after 
fourteen  years'  quiet  possession.  7?. 
V.  Fike  and  Priaeaux,  3  Term  J?^-i>.. 
311. 
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JLS  At  leni^th  the  eoart  resolved  to  li- 
mit their  own  discretion,  and  that 
they  would  not,  under  any  eircam- 
3taiiccs,  grant  an  information  in  na-» 
lure  oi*quo  warranto  against  a  per- 
giin  who  has  been  in  the  peaceablo 
possession  of  his  franchise  six  years. 
Jiex  V.  IHckin.    4  Term  Rep.  2S2. 

i9  And  8oo!i  afierwards  the  court  de- 
tenniui'd  that  they  would  not  grant 
u  quo  warrmito  information  to  im* 
peach  a  derivative  title,  if  the  per- 
j»ou  claiming  the  ori;;inal  title  has 
heen  iu  the  undisturbed  possession 
of  his  oilice  six  years.  R.  v.  Q,  Pear 
cock.    '^  l^eniiRep.^S^ 

IL  Other  ceruses  for  refusing, 

i  Common  freemeii  need  not  be  qual- 
ified by  tatving  the  test,  and  infor<> 
mat  ion  refused.  Borough  of  Christ' 
church,     2  Str,  828. 

^  No  qua  warranto  for  a  fopfeiture 
by  nonattendanee.  JiOrd  Bx}tce^^ 
Case.     a5^/r.  819. 

3  No  information  for  erecting  a  war- 
ren, it  being  of  a  private  nature. 
The.  Kins:  v»  Sir  WiUiaxn  UwUier. 

1  Str.  037.- 

i  A  private  person  shall  not  he  per* 
milted  to  file  a  quo  warranto  inibr- 
Qiation,  in  respect  of  any  thing  of  i^ 
private  nature.  Lowtlier-s  Case. 
Z  L'  Raym.  1109.    Str.  637. 

ft  In  for  oration  in  nature  of  a  quo 
warranto  will  not  lie  against  a 
M'hole  corporation,  as  a  body,  at 
the  relati.vn  of  a  private  person,  in 
tlic  nam'*  of  tke  clerk  of  the  crown, 
though  leave  he  asked  of  the  court. 

,  Rev  V.  Corporation  of  Cartnarthen. 

2  Burlr.  8159. 

5  No  information  iu  nature  of  quo 
warranto  against  a  corporation  for 
acting  as  such*  but  only  against  in- 
dividual members.  The  King  ▼. 
Carmarthen,    i  Black.  187. 

7  Information  in  nature  of  quo  war" 
rantoy  against  the  steward  of  a  cor- 
poration foi^ acting  as  a  capital  bur- 
gess refused.  The  King  v.  TrdaW' 
fiPif.    3  Burr.  1615. 

8  Whether  the  court  will  grant  an 


ioformation  to  impeaeh  a  derivative 
title,  where  the  person  from  whom  it 
was  derived  died  in  the  undisturbed 
possession  of  it  i  ^u.  Rex  v.  Sla* 
cey.    1  TVrm  Rep.  4. 

9  8uch  title  shall  not  be  impeached 
by  those  who  have  acquiesced  ant} 
acted  under  it.    1  Tenn  Rep.  4. 

10  After  the  death  of  a  mayor,  Blaek- 
stone^  J.  would  not  suffer  his  elipr 
hility  to  be  disputed,  but  merely  the 
fact  whether  he  was  mayor  or  not, 
which  the  corporation  books  shew- 
ed ;  and  if  he  ^  as  in  fact  mayor,  it 
was  to  be  taken  that  he  had  been  reg- 
ularly so.  Rex  V.  Spearing^  Spring 
^ss.  at  IFe^minster^  1771,  cited  in 
Rex  v.  Stacey.    1  Term  Rep.  4,  a. 

11  It  was  held  that  possession  ofs 
corporate  franchise  for  less  than 
twenty  years  was  not  of  itself  a  saf- 
ficient  objection  to  an  information 
in  nature  of  a  quo  uarranto  to  try 
the  validity  of  the  title  to  such  fran^ 
chise.    Rexy.  Bond.    2  Term  Sep. 

nr. 

i2  But  that  the  circttmstanee  of  thft 
relator's  standing  in  the  same  sitsn 
ation  with  the  defendant,  or  its  apt 
pearing  that  the  eorporatioo  most 
necessarily  be  dissolved  by  impeacb^ 
ing  the  defendant's  title,  and  the  ti- 
tle of  those  who  claim  under  liiiR» 
would  eovern  the  discretion  of  the 
eourt  in  refusing  such  an  appli^* 
tion.     2  Term  Rep,  767. 

i3  The  fact  of  the  defendant's  title 
having  been  before  attacked  by  a 
similar  information,  whieh  was  af- 
terwards abandoned,  was  not  al- 
lowed to  have  any  weight.  2  IVrsi 
Rep.  767. 

14  The  court  refased  to  grant  a  f» 
%varranto  information,  because  the 
party  applying  for  it  had  tgwed 
not  to  enforce  a  bye  law  upon  which 
he  now  grounded  his  attempt  is 
impeaeh  the  defendant^  title.  BiX 
V.  Martlock.    3  Term  Rep.  800. 

10  The  court  refused  to  grant  an  io- 
formation against  one  who  had  scr« 
▼ed  the  office  of  mavor  twelve  years 
before,  when  the  role  to  shew  ea»«^ 
was  obtained  upon  an  aflidarit|that 
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ifae  relator  did  not  h^eve  he  had 

been  duly  sworn  in,  ^nd  the  rule 

was  opposed  by  an  affidavit,  which 

did   not  expressly  allege    that  he 

had  been  duly  sworn,  but  stated 

that  he  tmpeared  by  the  corporation' 

hooks  to  nave  been  sworn  in.  2  Term 

iZep.  810. 

i6  Refused  after  eight  years,  thduefa 

applied  for  on  an  affidavit  of  the 

fown-elerk  that  defendant  had  not 

taken  the  oaths  ^f  allegiance,  &c., 

it  appearing*    by    the    corporation 

books  that  he  had,  and  it  not  being 

a  recent  complaint.    Jlex  v.  Mayor 

fjf  Sellestan.    s  Term  liep,  811. 

17  In  general  the  title  of  the  eleelort 

is  not  to  be  brought  in  question  by 

attacking  the  litl^  of  the  person  e« 

iected  by  them  :    but  this  rule  does 

not  apply  where  there  is  no  method 

of  prosecution  by  which  the  titl^ 

of  the  electors  may  be  questioned  in 

the  first  instance.     8  Term  Bep. 

696. 

i8  There  must  be  an  ^aer  as  well  as  a 
tlaim  of  a  franchise  in  order  to 
found  an  application  for  an  infor- 
Bation  in  nature  of  a  miotoorran^o^ 
itating  that  the  defenaant,  who  was 
sleeted  to  an  office,  had  tendered 
himself  to  he  sworn  in,  is  not  suffi- 
eient.  Bex  v.  ffhitwdl  6  Term 
Sep.  S5. 

t9  Bqt  a  swearing  in,  though  defect- 
ive in  law.  yet  being  such  whereby 

.  the  parly  claimed  at  the  time  to  be 
ft  free  burgess  of  a  corporations 
beld  a  sufficient  user  of  the  office  to 
warrant  an  information  in  nature  of 
A  quo  warranto  against  him  and  not 
like  a  mere  claim  of  the  office. 
J?ea?  V.    TaU.    4,  East,  337. 

^  UpoQ  a  question  concerning  the 
validity  of  an  election  to  a  vacant 
fellowship  made  by  the  fellows  of 
Trinity-Hall,  GamSrtJ^,  which  was 
disputed  by  the  master,  the  court 
held  that  an  information  in  nature 
^tquo  warranto  would  not  lie  ;  but 
thought  the  proper  remedy  in  such 
case  was  by  mandamus^  or  by  an  ac- 
tion hrouj^ht  by  the  fellow  appoint* 
^  ^y  the  master,  to  try  his  right 


IZer  V.    Oregory.     4  Tenn  Sep. 

Si  The  court  will  not  grant  a  guo 
trarranto  information  to  try  the  va* 
lidity  of  an  election  to  the  office  of 
churchwarden,  because  it  is  no  ti» 
surpation  on  the  crown.  Sex  v; 
Shepherd.    4  Term  Bep.  881. 

29  MThere  an  information  in  nature  of. 
quo  warranto  was  moved  for  on  the 
ground  of  a  disputed  mode  of  elec- 
tion, which  alone  was  in  controver- 
sy at  the  time  of  the  defendant's  e* 
lection,  and  which  ground  was  af* 
terwards  answered  on  shewing 
cause,  the  court  would  not,  in  their 
discretion,  make  the  rule^absolote 
to  try  another  incidental  and  se- 
condary question,  as  to  whether 
there  were  a  sufficient  interval  of 
time  allowed  between  the  nomina- 
tion and  election  of  the  defendant; 
no  person's  right  having  been  act  a- 
aide  by  means  of  such  acceleration 
of  the  electionf  if  it  were  accelera- 
ted.   Rex  V.  Osboume.  4  East^  827* 

98  Where  a  corporation  was  dissolv- 
ed, and  no  corporate  body  existed 
in  &ct  at  the  time,  the  court  refu- 
sed to  grant  an  information  in  na- 
ture of  auo  warranto  against  an  ini» 
dividual  for  an  impertinent  claim- 
to  be  returning  officer  at  an  eleetioii 
of  members  to  serve  in  parliamenti 
by  virtue  of  his  having  been  elected 
an  alderman  while  the  corporation 
existed  in  fact ;  there  being  no  civ- 
il right  in  controversy,  but  it  being 
rather  the  ground  of  a  proceeding 
in  poenam  by  the  attorney-general, 
Bex  V.  Saunders.    8  East^  ll9w 

^4  The  court  will  not  award  an  in* 
fbrmation,  in  nature  of  a  quo  war" 
ranto  against  a  town  officer,  who  is 
elected  for  one  year.  Commonwealth 
T.  Atheanu    3  Mub.  289. 

Upon  snch  an  information  being  de- 
manded the  respondent  is  not  enti" 
tied  to  costs.  Ibid. 

25  The  court  will  not  give  leave  to 
the  attorney-general  to  file  an  in- 
formation, in  the  nature  of  a  quo 
warranto  against  an  officer  when  it 
appqan  that  his  office  will  expira 
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before  the  inquiry  caD  have  any  ef- 
fect. The  granting  leave  to  file 
sneh  infurmation,  is  a  matter  of  dis- 
cretion with  the  court.  TkeTpoplt^ 
f.r  rdat.  2'eei  v.  Su^eeting,  2  Johns. 
Itep.  18*. 

III.  For  wfiat  Offences  or  Purposes 
grantable  f  and  on  whose  Applica' 
tion. 


10  An  information  in  nature  of  a  (^ 
warranto  eranted  against  a  port- 
reeve of  a  Dorough  and  manor,  who 
as  such  was  the  returning  ofiiber  of 
the  borough.  Rex  v.  MJein.  8 
Term  Rep!  090. 
il  Information  in  nature  of  a  ^iro 
tcarranto  lies  against  a  person  elaifii- 
ing  to  Slave  a  right  of  voting  by 
virtue  of  a  burgages  tenement. 
Horsham  Case.  3  Term  Rep.  599,  n. 
Information  in  nature  of  quo  war'   X2  Information  in  nature  of  quo  icot' 


rantoy  for  holding  a  eourt  of  record 
within  a,  charter  borough,  and  pre- 
siding therein,  in  the  absence  of  ttie 
hailitts,  defendant  not  being  one  of 
them,  will  lie,  and  judgment  of  ous- 


ranto  iies  for  the  office  of  bailiff  of 
a  court  ieet,  being  a  prescriptive 
oflicer,  having  a  power  to  summnn, 
and  select  the  jury.  Rex  v.  Biug" 
ham^  Clerk.    2  East^  308. 


ler  thereon,  but  not  costs.    Reitc  v.   43  In  considering  whether  they  should 

j  H'iUiams.    1  Burr.  402.     l  Black.       give  leave  to  file  a  quo  warranto  i&- 

I  93.  formation,  the  court  u  ill  judge  from 

2    ^uo  irarranfo  will  not  lie  for  en-      .all  the  circumstances  who  are  the 

it  couragingtheexercise  of  a  franchise.       real  prosecutors,     (i  Term  Rep.  $03, 

Qu.  If  it  will  lie  for  holding  a  fair  or   14  It  is  no  objection  to  an  application 

market?     The  King  v.  Marsden.       for  an  information  in  nature*  of  s 

1  Black.  579.    3  Burr.  1812.  quo  tcarranto  against  a  mayor  for 

Information  for  holding  a  conrt     '  not    having  taken    the  sacrament 

within  the  pro|»er  time  before  bis 
election,  according  to  statule  t3 
'  Car.  2,  statute  2,  c.  1 ;  that  the  re- 
lators concurred  in  the  election; 
because  that  defect  is  a  latent  one, 
arising  from  the  omission  of  an  act 
positively  required  by  the  legisU- 
ture.  Rex  v.  Smith.  8  Term  Sep. 
673. 
Id  And  the  court  for  such  an  omissioa 
will  grant  an  infurmation  at  the 
prayer  of  a  mere  st  ranger  to  the  cor- 
poration, because  it  concerns  the  in- 
terest of  the  whole  kingdom.  Rex 
V.  Brown.    3  Term  Rep.  874, «. 


leet,  after  long  disuser,  without  de- 
ducing a  title  from  the  original 
grantee.  The  King^.  Bridge,  l 
Black.  46. 

4  ^tto  warranto  lies  for  tliie  office  of 
constable.  ^  The  King  v.  Ooudge. 
2  8tr.  12t3. 

9  ^o  warranto  lies  against  steward 
of  a  court  leet.  The  King  v.  Hul- 
ston.    1  Str:  621. 

6  A  quo  warranto  information  lies  in 
respect  of  any  office  which  concema 
the  public.  Rex  v.  Boyles.  2  L. 
Raymond,  1589.    2  Str.  830. 

An  office  touching  the  government  of 


a  Till,  and  the  administration  of  16  It  is  no  objection  to  relotors  ap- 
pilblic  justice  within  it  concerns  the       plying  for  a  quo  warranto  infoi^a 


8 


public.     Ibid. 

^uo  warranto  lies 'for  a  ferry. 
Rex  V.  Sir  Thomas  ReynelL  2  Str* 
1161.  -" 

No  qtio  warranto  for  office  of 
churchwarden.  Rex  r.  Dawheny. 
2  Str.  1106. 

Informations  in  nature  of  a  quo 
warranto  have  been  considered  of 
Inte  years  merely  as  civil  proceed- 


icgs. 


2  Term  Rep,  4S*. 


tion  against  the  defendant  for  eier- 
cising  the  office  of  an  alderman 
(his  election  to  which  they  had  op- 
posed,) that  they  afterwards  made 
no  opposition  to  his  election  to  (he 
principal  office  of  magistracy^  (to 
which  the  other  was  a  ncccsiary 
qualification ;)  or  that  they  afier- 
terwards  attended  at  and  concnrred 
in  corporate  meetings  whereat  he 
presided  or  whereat  he  attended  * 
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Kts  official  character ;  such  appli- 
cation beiog^  made  within  the  time 
limited  by  law,  viz.  in  four  years 
after  Che  defendant's  election  &%  an 
alderman.    Rex  v.  Clarke,    i  East^ 

36.  , 

t7  It  seems  that  though  such  an  in* 
formation  may  be  granted  on  the 
relattoo  of  a  stranger  to  the  corpo- 
ration ;  yet  he  ought  to  make  out  a 
very  strong  ease  for  the  interference 
of  the  court.  Sex  v.  Klimp,  1 
East^  46,  n. 

18  Where  sufficient  appears  by  the 
affidavits  to  draw  the  merits  of  an 
eieciioQ  to  a  corporate  office  into 
question,  the  court  will  grant  an  iu- 
formation  in  natare  of  a  quo  war* 
ranto ;  though  the  fact  of  the  de« 
fendaut's  usurpation  no  otherwise 
appeared  than  by  the  deponent's 
»\veiu*iiig  t-ii  their  informatiai»  and 
belief,  tkatt  the  defendant  was  ad- 
milieil  a  -freeman,  and  sworn  and 
fiiroUed  accordingly,  the  defendant 
M»t  denying  the  fact  when  called 
upon  by  &.  rule  to  shew  cause.  R, 
V.  Harwood.    2  Rasi^  177. 

19  It  \%  no  objection  to  the  person  ap- 
plyiug  for  an  information  in  nature 
of  a  quo  tcarrMnto,  which  would  o- 
perate  in  its  effect  to  dii^solve  the 
corporation,  that  they  attended  the 
meeting  at  which  the  mayor  was 
elested,  whose  election  they  im- 
peached on  the  gronnd  that  the  cor- 
poration was  then  dissolved  by  the 
lo4s  of  an  integral  part,  and  that 
they  voted  for  another'  candidate, 
and  afterwards  attended  other  cor- 
porate meetings  at  which  such  may- 
or presided.  Rex  v.  Morris  and 
Stewart,     3  EasU  218.^ 

^  An  application  for  a  auo  warranto 
information  made  on  tfie  affidavits 
of  several  persons,  r^whom  all  but 
one  have  consented  to  the  election 
proposed  to  he  impeaohed,  may  be 
granted  on  the  affidavit  of  that  one, 
if  he  avow  himself  to  be  the  rela- 
tor. Rex  T.  Symmons.  4  Term 
Hep.  223. 

•*  The  court  w ill  not  permit  one  cor- 
porator to  Gle  an  information  in 


nature  of  a  quo  warrarde  against 
another  for  a  defect  of  title  which 
equally  applies  to  his  own,  or  to 
the  title  of  those  under  whom  he 
claims.  Bex  v.  Cudlipp.  6  Tenn 
Rep.  003. 

22  I'he  statute  15  Car.  2,  c  17,  cre- 
ating the  corporation  of  the  Bed* 
ford  Level  directs  that  they  shall 
appoint  a  registrar^  &e.  and  other 
officers  at  their  pleasure ;  the  duty 
of  which  registrar  is  to  register  ti- 
tles to  land  within  the  level ;  and 
he  takes  an  oath  of  office;  held, 
that  an  information  in  nature  of 
quo  warranto  does  not  lie  against 
such  an  officer;  he  being  a  mere 
servant  of  the  corporation,  and  hi9 
office  not  afleeting  any  franchise,  or 
other  authority  holden  under  the 
crown.  Rex  v.  Bedford  Level  Cor* 
poration,    6  East^  356. 

^  But  an  information  in  nature  of 
quo  warranto  was  granted  aeainst 
several  for  exercising  the  office  of 
-commissioners  for  paving  the  towA 
of  Taunton^  under  an  act  of  the  tt 
O.  3,  to  whom  a  power  was  given  to 
impose  rates  and  taxes  on  the  in- 
haiutantft.  Bex  v.  Badcoek  Sf  al. 
6  East^  S50. 

24  An  information  in  nature  of  a  q^ 
warranto  grajited  in  order  to  try 
whether  a  residence  in  a  boroogh, 
previous  to  an  ekction,  one  of  tlio 
qualifications  fur  which  was  resi- 
fience,  were  bona  fde  or  not.  Rex 
v.  Richmondj  D.    6  Term  Rep.  MO. 

25  An  information  in  the  nature  of  a 
quo  warranto  Is  grant  able  at  the  re- 
lation of  any  individual  interested 
in  the  election  or  admission  of  an 
officer  or  member  of  a  corporation: 
But  an  iformation  for  the  purpose 
of  dissolving  the  corporation,  or 
of  seizing  its  franchises,  cannot  he 
prosecuted,  by  the  authority  of  the 
commonwealth,  exercised  by  the  le- 
gislature, or  by  the  attorney  or  so-  * 
licitor  general.  Commontvealth  v. 
The  Union  Ins.  Co.    B  Mass.  230. 

26  If  a  turnpike  company  open  a  road 
through  the  land  of  a  person,  with- 
out making  him  compensation^  par- 
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snaiit  to  the  direetions  of  (he  aetf 
the  eoort,  at  the  relation  of  (he  per- 
son injured,  will  not  grant  an  infor- 
mation in  the  nature  of  a  9110  trar- 
ranioj  against  the  eompany,  but 
leave  him  to  his  remedy,  in  the 
course  of  common  law.  The  Pe(h 
jle  ex  reUU.  Mieey  and  others  v. 
The  HiUsdaU  and  Chatham  Turn- 
pike  Company.   ^  Johns.  Bep.  190. 

IV.  Froeeeditige  and  Pleadings  on. 

i  No  proeest  can  ist ne  on  informa- 
tions before  reeoMisanee  given  by 
informer.  The  S^ng  v.  The  May* 
CT  and  Mkrmen  of  Hertford.  1 
SaUc.  876. 

5  Information  quo  warranio^  they  ad- 
mit persons  to  be  freemen  who  are 
not  inhabitants.  The  King  r.  The 
Mayor  of  Hertford,  l  8alk.  S74. 
1  £.  Raym.  490. 

Defendants  finable,  if  guilty,  and  fran- 
chise seized  to  the  King.    Ihid. 

9  Proeess  out  of  the  crown  office 
may  be  retarnable  in  fifteen  days, 

.  except  of  outlawry,  whieh  must  be 
de  tennino  in  terminum.    The  King 

V.  Tkie  Mayor  of  Hertford.  2  8alk. 
699. 

4  If  defendant  upon  information,  in 
nature  of  a  quo  warrantOj  fails  in 
the  title  he  sets  up,  judgment  must 
be  for  the  crown.  Bex  v.  Leighy  ^c. 
«  Burr.  3143. 

#  If  defendant  in  such  information, 
discovers  before  trial,  that  he  has 
pitched  upon  the  weaker  defence, 
DC  may  upon  terms  quit  it,  and  in- 
sist upon  the  stronger.  Bex  v. 
Blatchford.    4  Burr.  2UT. 

6  ^10  warranto  information  cannot 
be  quashed  on  motion,  though  both 
parties  cansent.  Bex  v.  BricheU. 
4  Burr.  920r. 

7  Poar  informations,  in  nature  of  quo 
warranto^  were  consolidated  into 
one,  where  the  several  rights  were 
properly  determinable  in  one  infor- 
mation. B^v  V.  CilUns^ufood  Fors" 
ter.  Blioari  Otllon^  Charge  Setby^ 
ani  Thomas  MUle.     i  JB^irr.  078. 

9    Coats  not  given  on  information  in 


nature  of  ^uo  warranto^  unless  oil 
an  usurpation  of  an  office  or  free- 
dom in  a  corporation.  The  Kmg 
T.  Williams.  1  Black.  08. 
But  there  is  judgment  of  ouster, 
though  the  usurpation  is  not  eoDtiD- 
ned  till  the  trial.    Ibid. 

9  In  quo  warranto  the  court  will  not 
set  aside,  upon  motion,  a  plea  (of 
false  additions)  jn  abatement.  The 
King  v.  The  Mayor  ofHeydon,  1 
Black.  84. 

10  ^ere.  Whether  the  rights  of  elee- 
tors,  de  facto  possessed  of  the  frio- 
chise,  can  be  examined  in  mo  irar- 
ranto  against  the  eleetedr  IM 
471. 

11  Where  the  defendant  sets  ont  a 
bad  title  to  the  office,  the  court  will 
give  judgment  on  the  plea,  as  im- 
porting a  confession  of  the  usurpa- 
tion. Where  a  charter  appointf 
a  particular  method  of  eleetiiu;  a 
mayor,  and  directs  that  he  shall 
taWe  an  oath  t<r  execute  the  office 
for  a  year,  and  until  another  shall 
be  chosen ;  and  a  subsequent  ehsr- 
ter,  after  reciting  the  former  man- 
ner and  time  of  election,  and  of  eon- 
tiuuanee  in  office  under  it,  and  that 
the  corporation  had  petitioned  to 
alter  qiudenue  modum  et  tempus  ^' 
gendiot  the  mayor,  and  theneoo- 
Irming  all  their  former  rights 
and  privileges,  abolishes  the  former 
manner  eligendiy  nominandi,  it  ep- 
mtnctuandi  the  mayor,  and  appoiuis 
nis  election  to  be  in  a  different  man- 
ner, and  upon  a  differenl  day,  Jiro 
una  anno  tntegro  tune  proxhm  ff- 

.  quen^ ;  the  right  of  holding  oyer  if 
thereby  taken  away.  The  King  v. 
Philips.    1  Str,  .S94. 

13  Upon  an  infbrmation  in  nalare  01 
quo  warranto  against  a  mayor,  he 
claims  under  an  election  and  swear- 
ing,  pursuant  to  a  mandamus  iQ^i'^ 
tne  of  statute  11  O.  t,  c.  ♦,  ft"»« 
shews  an  election  aeeordingiy ;  d^s 
specifies  a  swearing  acjordin?  l» 
the  charter,  but  not  to  the  diree- 
tious  of  the  mandamus  act;  replj*' 
tion  takes  issue  on  this  swcano^r 
which,  with   eleven  other?,  trert 


QtfO  WABRANTd  INPOttMAttOlJfS  IV- 


249 


iottod  for  the  king  without  ^videned 
(ihougli  admiitea  to  have  been 
rightly  found ;)  the  eoart^  consider- 
ing the  defendant*8  whole  title  as 
one  entire  title,  were  unanimous  in 
setting  aside  the  verdiet,  upon  de- 
fendant's payment  of  costs,  and  on 
giving  him  liberty  to  amend  his 
plea.  The  King  v.  Roger  Phillips, 
Matfor  of  Carmarthm,    1  Burr.  29  2. 

13  When  a  proper  case  has  been  laid 
before  the  court  to  induee  them  to 
grant  an  information,  they  have  ne- 
ver exercised  any  controul  over  it 
afterwards,  as  to  the  manner  in 
whieh  it  is  to  be  conducted.  4  Term 
Rep.  276. 

14  If  the  affidavit  in  support  of  the 
role  for  such  an  information  omit  a 
material  fact,  which  is  stated  in  the 
affidavit  filed  on  the  other  side,  the 
latter  affidavit  may  be  read  by  the 
proseeutor  *  in  support  of  his  rule* 
3  Thm  Rep.  d9e. 

iS  Where  le&ve  had  been  granted  hy 
the  court  t«  file  an  information  in 
nature  of  a  quo  warranto  against  a 
party  for  eiaiming  to  be  common 
council  man  of  Forky  and  the  rela- 
tor by  his  replication  attacked  also 
the  defendant's  title  as  freeman, 

-  which  had  been  stated  in  the.  intro- 
ductory part  of  his  pUa,  the  court 
refused  to  strike  it  out,  or  direct 
their  officer  to  enter  a  nolle  proieqtd* 
JS^af  V.  Brown.    4  Term  Rep.  376. 

W  The  defendant  in  a  duo  warranto 
ioformation  derived  title  under  a 
custom  for  '^  the  mayor  and  burgpfises 
of  N.  in  common  council  assembled^ 
under  their  various  names  of  incor- 
poration^  from  time  immemorial  till 
the  granting  of  letters  patent  by  Q. 
Elizabeth^  and  for  the  mayor,  bailiffs^ 
and  capital  burgesses,  in  common 
council  assembled  since  that  time," 
to  admit  every  person  of  the  age 
•  of  twenty-one  whom  they  chose; 
after  verdict  for  the  defendant  es« 
tablishing  this  custom,  the  court 
hejd  it  well  pleaded ;  it  appearing 
to  them  to  have  been  always  exer- 
•ised  by  the  same  body,  sj.  the  com* 
mon  cottnctZ,.though  constituted  of 
vox.,  zii.  M 


different  persons  at  different  tieies. 
4  7Vrm  Mep.  ^ZB. 

17  After  a  defendant  in  a  qao  itatranto 
information  has  appeared,  the  pro«. 
seeutor  roust  give  two  four  d«ys 
rules  to  plead,  and  after  the  expiV- 
tion  of  the  last  most  also  move  in 
term  time  ibr  a  peremptory  rule  to 
plead,  otherwise  the  defendant  has 
Until  the  next  term  to  plead.  Eex 
V.  Oinever.    6  Tertn  Rep.  594. 

18  Whether  a  prosecutor  of  an  infor- 
mation in  nature  of  a  quo  warranto 
can  demur  to  part  of  the  defendant's 

Slea,  and  reply  to  the  rest  P   ^uere^ 
\ex  v.  Gt«6i»r.    6  Ter^n  Rep.  733. 

19  Upon  an  information  in  nature  of 
quo  warranto  against  one  for  claim- 
ing the  office  of  alderman,  if  he  dis- 
claim, and  judgment  of  ouster  be 
given  against  him,  he  is  concluded 
from  showing  to  a  second  informa- 
tion, for  exercisin&f  the  same  office, 
that  he  was  duly  elected  before  such 
first  iuformation  and  judgment  of 
ouster,  and  that  he  was  afterwards 
sworn  in  hy  virtue  of  a  peremptory 
fnandumus  from  this  court.  But, 
senMe,  if  the  election  to  the  office 
were  good,  and  only  the  first  swear- 
ing in  irregular,  the  first  judgment 
shonid  not  have  been  an  absolute 
judgment  of  ouster;  but  either  a 
judgment  of  capiatur  pro  fine  only^ 
for  the  temporary  usurpation,  or  a 
judgment  of  ouster  quousque,  &e« 
The  Idn^  v.  Clarke.    2  East,  75. 

20  A  mandamus  to  swear  one  into  aa 
office,  confers  no  title  in  itself  to 
such  office.  Per  Lawrencet  J.  Ibid. 
B5.  And  The  King  v.  The  Burgess* 
es  of  Truro.    Ibid. 


R. 


RAMSGATE  HARBOUR. 

No  ships  but  sueh  as  sail  into^the 
Downs  are  liable  to  the  duties  for 
Ramsffaie  harbour.  Polsr.Jonson. 
d  Black.  704. 


!&50' 


RANSOKf. 


RANSOM. 


Jl  An  enemy's  ship  which  has  ran- 
somed a  Britisli  vessel,  beins;  retak- 
en'with  the  hostage  and  ransom  bill 
vn  board,  but  the  bill  being  secret- 
ed, and  not  delivered  up  to  the  re- 
eaptor,  the  orij^inal  captor  ma.y  re- 
cover in  an  action  of  assumpsit  on 
the  ransom  bilk  Corntt  v.  Black' 
bume.    2  Doug.  640* 

S  And  it  has  been  holden  to  be-  no 
objection  (at  least  on  the  plea  of 
non  assumpsit)  that  the  plaintiff  is 
an  alien  enemy ;  bat  that  point  was 
otherwise  deternuned.  Fislier  v, 
dnihon.    2  Doug.  690,  n. 

The  death  of  the  hostage  does  not  dis- 
charge the  contract.    Ibid. 

The  ransom  of  British-  ships  or  goods 
taken  by  the  enemy  is  made  vaid, 
and  prohibited  under  a  penalty  of 
fiOOl.  by  22  G.  a,  c.  25.    Ibid. 

S  Ransom  bills  are  payable  to  an  a* 
lien  enemy,  thon^h  the  hostage  giv- 
en with  them  died  in  prison.  jfZt- 
cord  V.  Bettenham,    1  Black,  068. 

4  In  the  case  of  a  ransom  bill,  the 
owners  are  not  liable  beyond  th& 
valne  of  the  ship  and  cargo.  Helly 
V.  Grant.  Cited  in  Yates  v.  HalL 
1  Term  Sep.  76. 

B  But  a  promise  by  a  captain  of  a 
«hip,  on  behalf  of  his  owners  when 
the  ship  was  taken,  to  pay  monthly 
wages  to  one  of  the  sailors  in  order 
to  induce  him  to  become  a  hostage, 
is  binding  on  the  owners,  although 
they  abandon  the  ship  and  cai^o. 
Yates  V.  Hall.    1  I'erm  Bep.  7Z. 

•  ^u.  Whether,  after  a  capture  ^ni 
rausom,  the  owner  is  liable  to  pay 
wages  for  the  time  which  elapsed 
previous  to  the  capture  ?  i  2b*ni 
mp.  79.    See  shitute  2-2  6. 8,  e.  25. 

7  A  sentence  of  condemnation  of  a 
BrUish  ship  (which  had  been  cap- 
tured by  a  French  privateer  and 
carried  into  Bergen  in  nNhrway)  by 
th«  French  consul  at  Bergen^  is  an 
illegal  sentence.  If  after  such  a 
•eftiicuoethe  awaeir  repurehase  his 


RECEIPT. 

slitp  at  a  pnblie  auction  at  Bergen^ 
he  cannot  recover  the  money  so 
paid  from  the  under wnter.  Sucb  a 
contract  is  a  ransom  and  illegal,  ud« 
der  the  acts  22  G.  3,  c.  2.9,  35  G.  8, 
c.  66,  s.  37, 8, 0.  Hawlock  v.  Roek- 
wood.    &.  Term  Rep.  268. 

8  The  statutes  prohibiting  ransoms, 
being  remedia<l  acts  are  to  be  con- 
strued liberally.     8  Term  Rep.  277. 

5^  A  ransom  may  take  place  on  nhors 
in  a  neutral  country  as  well  as  on 
the  high  seas.    Ibid. 

10  It  ij$  not  necessary  that  an  hostage 
should  be  given  to  ooustitnte  a  ran- 
som.    Ibid. 


RECEIPT. 

i  A  receipt  may  he  explained  by  pa* 
rol  evidence.  House  v.  Law.  i 
Johns.  Bep.  378. 

2  P.  gave  the  following  receipt  to  a 
master  of  a  vessel,  fur  goods :  ^'  Re*- 
ceived  of  Capt.  Smith,  50  barrel§of 
provisions,  on  account  of  Daniel  C. 
M'Instryj  5th  Ihcember,  t803."  In 
an  action  brought  by  M'Instry  a* 
gainst  P.  for  goods  sold  and  delir- 
ered^  it  was  held,  that  the  receipt 
was  not  evidence  of  a  sale  of  goodf, 
nor  that  they  were  received  on  ao  ae* 
count  due  from  M^Instry,  but  rather 
to  sell  on  commissions,  in  the  uiual 
course  of  business  i  and  that  parol 
evidence  was  admissible  to  show 
that  ^le  goods  were,  in  fact,  so  re* 
ceived,  and  so  far  to  explain  the 
written  receipt.  M-Instry  v.  Pwf* 
sail.    8  Johns  Rep.  3t9. 

»  Where  d.  being  indebted  to  B.  for 
two  quarters  rent,  gave  to  B.  the 
note  of  C.  fisr  part,  and  paid  the  re« 
sidue  in  money,  and  B.  indorsed  on 
the  lease,  a  receipt  in  full  for  the 
rent,  and  the  note  not  being  paid, 
B.  aflewards  brought  his  aetioo  for 
the  rent ;  it  wa^  held  that  th^  re* 
ceipt,  though  absolute  in  terms,  was 
not  conclusive  evidence  of  the  pay* 
ment  of  the  rent,  and  that  parol  evi- 
dence was  admissible  to  show  tkai 


KECITAL. 


VECOONIZANCE. 
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ftic  Qtite  was  part  of  th^  snm  ia- 
cluded  in  the  receipt  Tobey  y. 
Barber.    6  Johns,  Eep.  as. 

iVo/  evidence  is  admissible  to  ffX- 
plaiu  or  contradict  the  terms  of  a 
receipt.     IbicL 

4  A  receipt  in  futl  of  all  deinnnds, 
Xor  a  book  debt,  does  not  preclude 
the  pUintift'  from  showing  the  cir- 
cumstances  nnder  which  it  was  giv- 
en. Putnam  v.  Lewis,  8  Johns. 
Sep.  3S9. 


KECITAX. 

4  The  won!  "  tenor"  binds  the  par- 
ty to  a  strict  recital.  1  JUass.  5Q^ 
203. 

^  6o  if  a  writing  is  alleged  to  be 
^  iu  the  words  and  figures  follow- 
aog."    i  Mass.  ds,  62. 


RECOGNIZANCE. 

1  Upon  removal  of  an  indictment, 
the  defendant  enters  into  a  recog- 
nizance to  try  it ;  yet  this  is  not 
forfeited,  unless  the  prosecutor  gives 
roles.  The  King  and  ^ueen  v.  BaU. 
1  8alk.  870. 

^  A  recoguizance  of  bail  by  the  par- 
ty, that  he  «hon]d  not  withdraw 
himself  from  the  execution  of  the 
judgment,  if  judgment  shall  be  giv- 
en against  him,  is  good ;  paying  the 
condemnation  money  is  a  compli- 
ance with  the  condition  of  snch  re- 
eognizauee.  Read  v.  Chamley.  2 
L,  Raym.  1324'. 

^  Where  part  of  (he  condition  of  a 
recognizance  is  to  give  a  notice  to 
a  man,  or  his  clerk,  it  is  a  fatal  va- 
riance to  -state  it  to  have  been  to 
give  notice  to  him  and  his  clerk. 
"i^he  ^ueen  w  Ewer.     2  J^  ttatftn* 

7o6.  3  SaUc.  369.  2  Salk.  564i 
4  Recognizance  to  remove  an  indict- 
loent  from  the  court  of  Oyer  and 
Terminer  at  Hicks^s  Hall^  U  a  re- 
cognizance at  cdmmon  law,  and  not 
within  0  and  6  fF.  Sf  M.  c  It,  s.  2, 
•ARd  the  same  may  be  discharged 


with  costs.  The  King  v.  Fonseevu 
1  Burr.  10. 

0  To  a  scire  facias  upon  a  recognt- 
4Eanee  entered  into  in  the  mnnicipal 
'Court  by  one,  who  had  been  adjudg- 
ed the  putative  (father  of  a  bastard 
child,  the  .defendants  .pleaded  ait 
award  and  satisfaction,  and  upon 
^competent  evidence  -a  verdict  was 
taken  for  them;  the  plaintiff  upon 
.a  motion  for  a  new  trial,  was  not 
allowed  to  object  to  the  plea. 
Ihvyerv.  Brannott  et  al.  6 Mass.  330. 

'^Vheiher  the  municipal  court  can  by 
*law  take  a  recognizance  in  such  a 
case,  or. is  confined  to  a  bond.  Qtu 
Ibid. 

6  In  an  action  of  debt  on  a  recogni* 
zance  taken  by  a  justice  of  the 
peace,  conditioned  to  prosecute  an 
appeal  from  his  judgment  to  the 
common  pleas,  it  must  be  alleged 
that  the  recognizance  was  returned 
to,  and  made  a  record  of  that  court. 
Biidge  v.  Ford.    7  Mass.  209. 

"7  A  justice  of  (be  peace,  taking  a 
recognizance  for  appearance,  must 
return  the  recognizance  to  the  courts 
where  the  recognizor  is  to  appear "s 
And  if  such  court  has  not  power  to 
award  execution  upon  a  scire  faciasy 
it  must  certify  4he  recognizance  to 
some  court,  where  such  execution 
•can  be. awarded.  Johnson  t.  Aon- 
dall.    7  Mass.  340. 

8  A  justice  of  the  peace  ban  binfl 
the  putative  father  of  a  bastard 
child  to  answer,  unly  by  taking  a 
bond,  and  not  by  recognizance.  Ik 
Merrill  >y.  Tvince.   7  Mass*  396. 


HECOVERY. 

1  A  recovery  suffered  of  an  ndvow- 
son  in  gross,  and  one  acre  of  land 
•on  a  writ  of  entiy,  sur  disseizin  in 
le  post^  is  good.  Baytey^.  The  U^ 
niversity  ^Oxford.    2  fVHs.  it 6. 

2  A  common  recovery  found  by  spe~ 
cial  verdict,  without  any  writ  of 
seizin  a^varded,  is  bad,  and  no  bar  ; 
as  the  awarding  the  writ  of  seizin 
cannot  be  presumed  by  the4!onrt,i 
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and  a  te.  fa.  de  novoj  shall  not  go.  13  In  a  writ  of  error-of  eommon  re*- 
HUham  v.  Lewis  ex  demiss.  Earl  of      eovery,  the  tenant  to  ihc  precipe  m 

the  common  recovery  was  made  by 
a  fine,  the  recovery  was  8utlere% 
and  the  fine  was  reversed^  yet  it 
was  held  a  good  recovery,  for  there 
was  a  lenarit  to  the  frecife  at  .the 
time.     Uoyd  v.  Evehfn.     2iiaik. 

068. 

14  Keeovery  amended  hy  insertios;  a 
new  vill,  not  mentioned  in  (be  deed 
of  uses,  but  comprised  under  gener- 
al words.  Hewgel  v.  Lodge,  3 
Black.  7^7. 


J)erby9  in  error.  1  fVUs.  48.  a 
8tr,  1185. 
Lands  pass  by  a  ^vill  made  before 
a  recovery  actually  suffered,  but  atV 
ter  the  deed  to  lead  the  uses ;  tlie 
recovery  being  in  fact  afterwards 
had.    8dioin  v.  Selwin.    1  Black, 

Tbe  judgment  in  a  eommon  recov- 
ery shall  not  relate  back  to  the  first 
day  of  the  term,  when  such  relation 
would  make  it  previous  to  the  re- 


turn of  the  writ  of  entry.     Selwin   16  What  is  a  suiTicient  descHption  in 


15 


5 


» 


V.  Selwin,     1  Black.  Z22j  251. 

Christian  name  of  vouchee  amend- 
ed by  the  deed  to  lead  uses  and  a 
fine.    Mayre  v.  Cotdthard.  2  Black. 

1230. 

The  vouchee  dying  before  the  re* 
ii^rn  of  the  writ  of  summons  ad  war* 
rantizandum^  the  recovery  is  void. 
Wynne  v.  Wynne,     i  Wih.  85,  42. 

On  error  to  reverse  a  eommrj^n  re- 
covery, there  must  be  a  scire  facias^ 
agoiust  the  terre-tenants.  Hall  et 
ilvk  v.  Woodcock,    1  Burr.  .S59. 

Where  a  bad  deed  to  make  a  ten- 
ant appears,  the  court  will  not  pre- 


a  common  recovery.  J^hssey  v, 
Uice  Sf  al.  Cowp.  346.  ^ 
16  Recovery  good,  though  the  teoaat 
t*  the  precipe  hdid  no  freehold  at 
the  return  of  the  writ,  so  lung  as  it 
is  conveyed  to  him  before  judgmeiiL 
Though  the  tenant  in  a  real  actios 
had  DO  estate  in  the  land  at  the 
time  of  the  writ,  yet  if  he  after- 
wards acquires  one  by  his  own  aet, 
he  shall  not  plead  non-tenare  is  a* 
batement;  otherwise  if  the  estats 
eomes  to  him  by  act  in  law.  ffil^ 
liams  V.  Lacy.  1  L.  Saym.  327  simI 
475.    2  Salic.  069. 


some  a  good  one,  though  to  support   17  If  the  vouchee  dies  on  the  retoni 
and  old  recovery^    Keene^  on  thede-       day  of  the  writ^f  summons,  being 


9 


mise  of  the  Earl  of  Portsmouth^  and 
another  w.  The  Earl  of  Effingham^ 
2  Sir.  1267. 
To  j9.  and  his  ^ife  for  life,  re- 
mainder to  the  heirs  male  of  •^.  on 


Sunday.  Hja.  Whether  the  leeove* 
ry  good  ?  Swan  v.  BroomB.  Nst 
good.  M.  0  0. 8,  and  in  Ihm.  Proc. 
1  Black.  *96,  526,  532.  8  Bm* 
1505. 


the  wife  begotten;  w?.  cannot  dock  18  Deed  (o  lead  uses  and  recovery 

tliis  during  the  wife's  life.     ClUhe-  subsequent,  are  ail  one  eonveysflce- 

ro    V.   Franklin  and   another.      ^  Declared  in  Roe  v.  GriffiOis jiom 

Salk.BQ7.  the  i^round  of  the  determifiatioB  « 

10  Recovery  suffered  l»y  an  infant  al-  Selwin  v.  Selunn.    1  Black.  606. 
lowed  iu  some  special  cases..    Sir  19  Common  recovery  may  be  sufferer 
John  St.  man's  Qtse.    2  Salk.  667.  by  tenant  in  tail,  who  has  power  to 

11  A  recovery  snflvred  in  a  court  of  suffer  it ;  but  the  remainder  w^ '" 
ancient  demesne  with  double  voucL- 
er^  is  a  good  bar  to  an  estate  tail. 
Hunt  V.  Browne.     3  Salk.  34.    1 
Salk.  S7. 

12  A  recovery  in  which  the  tenant  in 


tail,  if  not  in  possession,  cannot  sat- 
fer  a  recovery,  unless^the  tenant  for 
life  surrender  to  him.  GoodiWe  ex 
de^niss.  Bridges  et  al.  v.  Duke  of 
Chmides.     z  Burr.  <065. 


tail  is  vouehed,  and  vouchei^  joint-    20  No  amendment  allowed  of  a  reco- 
ly  with  anolher  person,  bars  the  in-       very,  by  insertinfrone  county  jw*  sj' 


tail.     Jentdn^s  v.  Bogers*      2  L 
Raym.  753. 


other,  where  the  vouchee  had 
in  both  counties,  and  ought  to  W^ 
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«ttflered  a  reeov^ry  ia  eaeh.    J9^ofi 
r.  Baldiojfn.    2  Black.  874. 
21  To  Ji.  and  tke  heir»  of  her  body, 
bj  oiie  by  the  uame  of  SearUy  is  aa 
edlate  tail.    A  eondttion  that  runs 
with  the  land  eannot  be  barred  by 
recovery  ;  aliter  of  a  condition  col- 
lateral.    Tenapt  in  tail,  and  he  in 
remainder,  may  be  vouched  jointly ; 
if  the  tenant  vouehes  a  strans^er, 
ivho  vouches  tenant  in  tail,  anc)  he 
eQlers   into  warranty,  it  is  g;ood; 
and  tenant   in  tail   coming  in  as 
vouchee,  comes  in  in  privity  of  all 
estates  he  ever  had.    Page  v.  Hay* 
ward,    2  Salk,  dTO. 
$i  The  court  will  amend  a  recovery 
whenever  it  can  be  done  consistent* 
ly  with  Che  rules  of  law*     Wynne 
V.  Thomas.     WiUes^  063. 
9ttt  they  cannot  amend  the  teste  of  a 
writ,  where  it  is  not  the  misprison 
of  the  clerk^and  where  there  is  no** 
thing  to  amend  by.    Ibid. 
The  common  vouchee  cannot  appear 
by  .attorney  before  the  day  of  the 
return  ofthe  writ  of  summons.  IM. 
If  the  voueliee  die  before  the  retorn  of 
the  writ  of  summons,  the  recovery 
is  erroneous.    Ibid. 
^3  Recovery  amended  by  the  deed  of 
uses,  by  enlarging  and  particulariz- 
inj^  the  deaeription ;  and  instead  of 
^  the  town  of  Kingdom  upon  Hull^^ 
oiakiag  it  ^  in  Mytan  in  the  town 
and  county  of  Kingston  an  Hull.^ 
Wtdsan  v.  Cox.    2  Black.  1065. 
^  Court  will  not  enlarge  the  return 
of  the  writ  of  summons,  so  as  that 
a  term  may  intervene  between  the 
teste  and  the  return.    Barnard  r. 
IFoodcock.     Gibbons  v.  Stevenson^ 
2  Black.  i20ij  1223. 
The  irregularity  how  cured.     Ibid. 

?3  If  tenant  in  tail  of  lands  by  pur- 
chase under  a  settlement,  made  by 
aii  ancestor  ex  parte  matema^  with 
the  reversion  in  fee  by  descent  ex 
parte  matema^  sufftr  a  common  re- 
covery to  the  use  of  himself  and  his 
heirs,  the  lands  will  descend  to  his 
heirs  ex  parte  paterna.  Martin  on 
UiA  demise  of  Tr^gonwell  v.  Strach^ 


an  and  ESvrrieon.  WiUes^  414.  % 
8tr.  1179.    1  Wils.  2,  66. 

It  would  have  been  otherwise^  if  he 
had  taken  both  estates  by  deseent 
from  his  mother.    Ibid» 

If  Ji.  seized  in  fee  bv  descent  export^ 
iwxtema  enfeoff  JB.  and  then  B.  re- 
enfeoff  .A.,  -d.  and  his  heirs  ex  parte 
paterna  will  take  (cases  referred  to 
in^  Ibid,  403,  n.  (. 

So,  if  Ji.  seized  in  fee  of  copyhold 
lands  of  inheritance  by  deseent  ex 
parte  materna^  surrender  to  B.  in 
fee,  (a  mortgagee,)  who,  on  pay- 
ment  of  principal  and  interest,  sur- 
renders again  to  Ji.  and  his  heirs, 
the  descent  is  broken,  and  the  lands 
will  descend  to  «t2.'s  paternal  heirs* 
Ibid. 

26  The  nature  and  operation  of  com- 
mon recoveries  stated  and  explain- 
ed at  large.  JIfortiii  d.  Tregonwell 
V.  Sirachan.    5  Tenn  Rep.  107,  n. 

27  The  tenant  to  the  precipe  must 
have  a  freehold  in  possession,  olher« 
wise  a  recovery  suffered  by  him  is 
invalid.  Roe  d.  Hale  v.  Iregg.  6 
Term  Rep.  708. 

28  Though  the  deeds  to  make  a  ten- 
ant to  the  precipe  be  not  executed 
till  after  the  execution  of  the  writ 
of  semn,  still  the  recovery  will  be 
good  by  statute  14  G.  2,  c.  20,  if  the 
deeds  be  executed  in  the  term  in 
which  the  recovery  is  suffered. 
Ooodrighi  d.  Burton  v.  Rigbtf.  2 
H.  Black.  46 ;  affirmed  in  K.  B. 
B  Term  Rep.  177. 

29  Ji.j  tenant  for  years  remainder  to 
B.  for  life,  remainder  to  the  first 
and  other  sons  of  B,  in  tail,  remain- 
der to  B.  in  tail ;  •^.  and  B.  join  in 
a  lease  and  release  to  make  a  ten- 
ant to  the  precipe,  and  snffer  a  re- 
covery ;  the  estate -tail  limited  to 
the  sons  of  B.  is  not  divested  by  the 
recovery,  nor  is  there  any  fr»rfeiture 
of  the  respective  estates  of  Jl  and 
B.  Smith  d.  Richards  v.  Clyfford. 
1  Ter^n  Rep.  738. 

80  By  suoh  recovery  B.  only  barred 
his  remainder  in  tail,  subsequent  to 
the  remainder  in  tail  to  his  first  and 
other  sons,    l  Term  Rep.  788. 
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Si  If  a  tenant  in  tail  by  purchase  an* 
der  a  settlement,  made  bj  his  an- 
cestor ex  parte  materna^  suffer  a  re- 
covery, and  declares  the  uses  to 
bimself  ill  fee,  he  takes  the  fee  as  a 
parehaser  descendible  to  his  pater- 
nal heirs.  Roe  d.  Crow  v.  Baldtcere, 
5  Term  Rep.  104. 

92  If  tenant  in  tail  by  descent  from 
the  maternal  ancestor  suiter  a  reco- 
very, and  declare  the  uses  to  him- 
self iu  fee,  the  estate  will  descend 
to  the  heirs  ex  parte  materna,  wheth- 
er it  be  copyhold  or  freehold.  S 
Term  Rep.  lot. 

98  It  is  no  objeetion  to  the  passing  a 
common  recovery,  that  the  order  of 
the  names  of  the  vouchers  in  the 
precipe  at  bar  and  the  dedimus  va- 
ries, Dor  that  the  warrants  of  attor- 
ney of  the  several  vouchees,  are  on 
separate  pieees  of  parchment.  Lang 
4*  at.  V.  fFoodhouse  Sf  aJU  1  Bos. 
^  Putt.  31. 

34  if  the  different  vouchees  in  a  reco- 
very execute,  and  acknowledge  sev- 
eral warrants  of  attorney,  though 
upon  the  same  piece  of  parchment, 
the  court  will  not  suffer  the  recove- 
ry to  pass.  Jennings  v.  Sireet.  3 
Bos.  SfFuU.  Bet. 

85  And  if  under  a  dedimus  potestatem 
to  take  the  acknowledgment  of  nine 
persons  to  a  fine,  the  commissioners 
take  the  acknowledgment  of  six  on 
one  piece  of  parjhment,  and  of  three 
on  another,  the  court  will  not  allow 
the  fine  to  pass.  Batch  v.  Phelps. 
3  Bos  ^  Pidl.  366. 

36  In  every  common  recovery  where 
the  vouchee  shall  personally  appear, 
the  writ  of  entry  shall  be  sued  out, 
and  produced  at  the  time  of  the  re- 
cording of  the  vouchee's  appearance 
at  the  foot  of  the  precipe  in  such  re- 
covery. Reg.  Oen.  1  H.  Black. 
626,  r. 

57  In  every  common  recovery  where- 
in the  tenants'  or  vouchees'  war- 
rants of  attorney  shall  he  taken  un- 
der a  dedimus  potestatem^  there 
shall  be  written  on  every  copy  of 
the  praecipe  and  of  such  warrant  of 
atlarney  (having  the  affidavit  re- 
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quired  by  (he  rule  of  ff.  14  G.  3, 
thereto  annexed)  then/Zoco^uroflhe 
L.  C.  Justice,  or  some  other  Jus- 
tice, in  the  same  manner  as  on  fines 
taken  by  dedimus  potestatem  ;  and 
the  copy  of  the  praseipe  and  v^ar- 
rants  of  attorney,  Hith  the  allocatur 
thereon,  shall  be  filed  as  directed 
by  the  said  rule  :  and  at  the  lime 
of  signing  such ,  allocatur^  the  writ 
of  entry  for  such  common  recore- 
ry  shall  lie  produced  before  (lie 
judge  signing  such  allocatur,  who 
may  mark  such  writ  with  his  title, 
name,  or  initials ;  and  saeh  writ 
shall  also  be  produced  at  the  time 
of  the  arraignment  of  such  recov^ 
ry.    Reg.  Gen.    i  H.  Black.  6^7. 

38  No  common  recovery  (or  fine)  sliaH 
pass  unless  the  taking  of  the  war- 
rants of  attornies  be  before  one  of 
the  justices  or   barrons    at   West' 

*  minster  J  or  aserjeant,  witboataoaf' 
fidavit  being  filed  that  the  comfflis- 
^i oners  taking  the  same  are  either 
barristers  of  five  years  standby  or 
■solicitors -or  attornies  ofsomeof  (be 
courts  at  FFestmin^er  ;  the  judges 
of  the  court  of  session  and  ezche- 
qaer  or  advocates  and  elerks  to  the 
signet,  of  five  years  standina;,  is 
Scotland.  Reg.Uen^  t£os.^Ml 
862. 


RECORDARI  FACIAS  LOQUB- 

LAM. 

Beq.fa.  loq.  staya  all  furfher  pmeced- 
ings  in  county  court,  though  deltve^ 
ed  after  interlocutory,  if  before  final 
judgment  Sevan  v.  Prothedc.  % 
Burr.  IXBi. 


RECORDER. 

1  This  court  has  the  same  power  «h 
•ver  the  proceedings  of  ihe  recorder 
of  JVew-Forfc,  while  acting  a«  com- 
missioner, as  when  actincrasfPfOT" 
er  ;  but  they  will  not  exercise !»« 
power  where  the  recorder  has  a  dis- 
cretion by  the  act,  and  has  acted 


RECORDS. 

definitively^  as  id  {^ranting  a  superse" 
deas  uader  ihe  act  eoneerning  al)« 
scoodiiH;  debtors.  The  regular 
course  is  to  briug  up  the  proeeed* 
ing»  of  the  reconler,  by  certiorari^ 
not  by  an  order  of  thig  eourt.  Leartu 
ed  and  others  v.  Duval,  8  Johns. 
Cos.  IM. 
S  The  ceeorder  of  Fhiktphdphia  is 
Dot  a  judge,  within  the  meaning  of 
the  eoQStUtttion.    4  DallaSy  229. 


RECORDS. 

1  Matters  of  record,  pleaded  by  n'Ay 
of  dilatory,  if  of  another  eourt,  must 
be  subpede  sigiili:  Car  wen  v.  Fletch- 
er,   ±Str.  620. 

2  Lo!S8  of  record  supplied  by  a  new 
entry.  Klag^  qui  tatn^  v.  Bolton,  1 
Str.  no, 

3  A  bill  of  MiddUse;c  is  well  descri- 
bed as  the  precept  of  the  king. 
Barris  v.  Bernard.    2  Sir.  1069. 

4  Keeords  found  in  the  proper  ofiice| 
must  be  intended  to  have  been  al- 
ways in  the  plight  in  which  they 
are  found ;  and  parol  evidence 
shall  not  be  admitted  to  prove  that 
it  was  once  wrong,  and  has  since 
been  altered.  Dickson  ▼.  Fisher. 
1  Black,  ew-.    4  Burr.  2207, 

i  When  all  the  requisites  have  been 
performed  which  airthoriasea  reeor- 
diog  otfi^er  to  record  any  instru« 
ineot,  and  the  order  for  that  pur- 
pose has  been  given,  the  instrument 
iS)  in  law,  considered  as  recorded,  af- 
tbough  the  manual  labour  of  insert- 
Vi^  it  in  a  book  kept  for  that  pur- 
pose may  not  have  been  performed*. 
Mirbury  v.  Mtiison.  i  Cranch^ 
160. 

"f  be  keeper  of  a  public  record  cannot 
efaw  therefrom  a  commission  which 
has  been  recorded,  nor  refuse  a  co- 
py to  a  person  demanding  it  on  the 
terns  prescribed  by  law.    Ibid* 
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*   (Rule.')    That  no  reference  what- 
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soever  of  any  cause  depending  io 
this  court,  should  stay  the  proceed- 
ings of  this  court,  unless  it  was  ex- 
pressed in  the  rule  of  reference  ta 
be  agreed,  that  all  proceedings  in 
this  court  should  be  stayed.  «/9Ron« 
2  L.  Raym.  789. 

2  Hereafier  it  is  recommended,  that 
where  the  parties  intend  to  refer  all 
dii»putes,  the  tenor  of  the  reference 
be  ^^  of  all  matters  in  difterence  be- 
tween the  parties ;"  and  when  the 
reference  is  only  intended  to  be  of 
the  matter  in  the  particular,  cause, 
it  be  ^'  of  all  matters  in  difference  in 
the  cause."  Smith  v.  MuUer.  3 
Term  Rep.  ^26. 

3  The  court  of  K.  B.  refused  to 
make  a  submission  to  an  award  a 
rale  of  court,  part  of  the  matter  a- 
greed  to  be  referred  having  been 
made  the  subje4it  of  an  indieimenl 
Watson  V.  M^CuUum.    8  Term  Rep. 

520. 

4  A  reference  entered  into  before 
the  judge  of  probate,  by  an  execu- 
tor or  administrator  of  any  demand 
which  he  has,  as  such,  is  void.  1 
Mass.  200. 

B  The  statement  of  the  demand,  up- 
on which  a  submission  of  referees  is 
entered  into  before  ajustice  of  peace, 
must  shew  on  what  account,  or  for 
what  cause,  the  demand  was  made* 
Jones  v.  Hacher.    5  Mass,  9^^. 

6  A  reference  of  a  cause  will  not  bo 
granted,  if  it  appears  that  law  ques- 
tions will  arise.  De  Hart  v.  Coven-' 
haven.    2  Johns.  CaseSn  402. 

7  The  eourt  will  not  order  a  cause 
to  be  referred,  when  it  appears  that 
questions  of  law  will  arise  in  the 
cause.  Mamsv.  Bayles.  2  Johns. 
Rep.  374. 

8  Where  a  motion  to  t^^  &  cause 
is    repelled  by  an   amdavit    that 

Soestions  of  law  will  arise,  such  af- 
davit  must  also  state  what  the 
points  of  law  are,  to  enable  the 
court  to  judge  of  the  •propriety  of 
granting  or  refusing  the  application. 
SaiUbwry  v.  Scott.  6  Johns.  Rep. 
329. 
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REFEREES. 


8    ^uere,  Whether  referees  We  kti- 
thority  to  consolidate  actions  sub- 
mitted to  their  discretion  P  tlkUas, 
I,  Power  qf.  1*5.    See  l  DallaSj  3d3. 

U.  Report ;  conjirmngf  or  seUing  B     Referees    cannot    delegate  their 
aside.  trust,  and  authorilj  to  others.   4 

III.  Enforcing  their  report,  Dallas^  71, 

IV.  Other  points  relative  to. 

II.  Report ;  confirming  or  seUii^  a* 

I.  Power  of.  «^ 


3 


i  4  justice  of  the  peace  who  takes 
the  acknofvleds^ent  of  the  parties 
to  a  rule  of  reference  cannot  him- 
self be  one  of  the  referees,  i  Mass* 
108. 

i  Report  of  referees  upon  a  rnle  en- 
tered into  before  a  justice  of  the 
peace  must  be  made  to  the  court  of 
common  pleas  holden  next  after  the 
award  made.  1  Miss.  411. 
A  report  of  referees  appointed  pur- 
suant to  statute  of  1786,  c.  21,  can 
be  lawfully  made  respecting*  no 
matters  not  contained  in  the  a£;ree- 
inent  of  submission.  Tudor  v.  Peck. 
^  Mass.  942. 

ii  The  report  of  referees,  appointed 
as  aforesaid,  must  be  made  to  the 
n^it  court  of  common  pleas  after  it 
is  agreed  upon :  and  if  not  so  made, 
the  submission  is  ipso  facto  void. 
Matt  v.  Anthony.  6  Mass.  489. 
Southworth  ▼.  Bradford.    5  Mass. 

524f. 

#  Where  referees  are  appointed  pur« 
suant  to  the  statute  or  1786,  c.  21, 
it  is  iudispensible,  that  they  all 
hear  the  parties ;  althooa:h  the  ma- 
jor part  only  may  make  report. 
Short  et  aL  v.  Pratt  etaL  6  Mass. 
496. 

Referees  appointed  pursuant  to  the 
statute  of  1786,  c.  21,  have  no  juris- 
diction of  ouestions  concerning  the 
title  to  real  estate.  Fowlerv .  BigS' 
low  S^ux.    8  MasSr  i. 

Where  the  rule  of  reference  in  a 
cause  requires  the  referees  to  report 
within  a  limited  time,  the  power  of 
the  referees  is  at  an  end,  if  they  do 
not  report  within  the  time  limited. 
Browzr  t.  Kinsley*    1  Johns.  Cases^ 

334. 


S 
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Where  the  facts  in  a  case  are  rt- 
rious  and  intricate,  and  the  matters 
involved  in  doubt  and  obscurity,  a 
report  of  referees  will  be  set  aside, 
in  order  to  let  in  new  light,  and 
have  the  merits  reexamiaed.  Jlbrd 
Y.  Mouchong.    1  Johns,  Cases,  280. 

I  Where  a  cause  was  referred  to 
three  persons,  and  two  of  them  met, 
and  made  a  report,  withoot  fipvifig 

*  notice  to  the  other  to  attend,  (here- 
port  was  set  aside,  as  irregular. 
Brower  v.  Kinsley.  1  Johns.  QaeSj 
834. 

If  referees  in  a  cause  unreasonably 
refuse  an  adjournment  reqsested  hj 
a  party,  to  enable  him  to  prodoce 
witnesses,  the  report  will  be  set  a* 
side.  Forbes  v,  Frany.  %  Jafe«* 
Cas.  224. 

Where  referees  in  a  cause  areetiO' 
sen  by  consent  of  parties,  and  with* 
out  a  rule  of  court,  the  eoart  will 
not  listen  to  any  application  to 
to  set  aside  the  report  MJHet  o"^ 
UnderhiU  v.  Vaughan.  1  /o^ 
Bep  315.  ^      . 

If  parties  voluntarily  submit  (neir 
cause  to  referees,  the  court  will  "jot 
set  aside  the  report,  even  on  an  aft* 
davit  of  merits.  Stevenson  v.  Ikel^' 
er.  survivor^  ^c.  i  Johns  Bep-  ^^ 
The  report  of  referees  will  not  W 
set  aside,  because  the  referees  »*« 
a  report  in  a  different  coantv  froj" 
that  in  which  the  venue  was  hjdm 
the  plaintiff's  declaration.  Jw^ 
land  V.  West.    2  Johns.  Rep^  <««• 

y  Report  of  referees  set  aside  foror- 
derine:  the  parties  to  withdraWi*M 
examining  tl>e  witnessosiatbeirafc- 

senee,     l  Dallas.  83.  • 

8    Report  that  «  73l.  was  dt»m^ 
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ef  Mirch  kdy  4'<^."  set  aside  for  in*  first  report  eould  not  be  naintaiDed '; 

certaioty.    1  DaUas^  119.  and  that  the  second  was  irr^ular. 

9  Fireseveral  actions  being  referred^  ±  DallaSyBSS. 

aod  only  one  report,  the  report  was  16  Report  of  referees  set  aside,  be- 

coofirmed,  contrary  to  the  opinion  cause  they  declined  (o  consider  the 

of  Skippetiy  president*     l  Dallas,  most  material  ground  of  the  contro- 

140.  versy,  upon  a  mistaken  principle, 

10  The  admission  ofan  interested  wit*  leading  to  real  ioiustice  to  one  of 
oess,  will  not  be  sufficient  to  set  a^  the  parties.    1  DMas,  486. 

side  the  report  of  referees,      l  Dal'  17  A  report  set  aside  because  the  ac 

las,  161.  tion  was  founded  on  an  unlawful 

11  Report  set  aside  for  allowing  ex  contract.    4  Dallas,  298. 
farie  evidence  to  be  given '  for  the 

earrent  price  of  coachmaker's  work,  III.  Enforcing  their  rqpart, 
at  the  time  the  action  was  brought. 

1  Dallas,  187.  1    A  rule  of  reference  to  report  the 

13  It  is  not  sufficient  to  invalidate  a  next  tena,  does  not  authorize  issu- 

report,  that  the  referees  sent  for  the  ing  executions  upon  a  report  into  of* 

plaintifl'  alone,    and    asked    him  fice  during  the  vacation,  although  a 

whether  he  would    agree   that  a  term  had  intervened  between  the 

quarter's  rent,  which  accrued  after  entry  of  the  rule  and  the  appoint* 

the  action  brought,  should  be  cred-  ment  of  the  referees.   1  Dallas,  BBS* 

itedtothe  defendant    1  DalL  188*  2    Where  the  report  of  referees  a- 

13  Report  of  referees  set  aside  for  wards  money  to  be  piud  on  one  side, 
the  error  of  the  clerk  in  making  and  certain  other  things  to  be  done 
out  the  role  or  agreement  to  refer.  on  the  other,  if  the  court  cannot  en- 
i  Dallas,  a%S.  force  both,  they  willcertainly  en<* 

14  If  the  court  would  grant  a  new  force  neither,  i  Dallas,  364. 

trial  had  the  exceptions  been  made  But  thoueh  the  court  may  not  be  able 

to  a  verdict,  they  onght  for  the  to  do  this  by  execution,  yet,  if  they 

same  reasons  to  set  aside  a  report.  eannot  do  it  by  attachment,  the  rem- 

1  DMas,  314.  edies  are  mntual,  though  not  by  tha 

Report  of  referees  set  aside,  1st,  Be-  same  kind  of  process.    Ibid, 

eanse  the  referees  gave  interest  up-  An  attachment  would  lie  for  a  con* 

on  an  unliquidateil  account :   and  tempt  in  not  performing  an  award 

^ly.  Because  they  allowed  a  chai^  of  referees  at  common  Yaw,  before 

of  preminm  and  commission  for  ma-  the  statute  of  9  and  10  W.  3.  Ibid^ 

king  insurance,  without  requiring  In  all  cases,  where  matters  are  awar* 

the  policy  to  be  produced,   or  any  ded  to  be  done  on  both  sides,  tba 

proof  of  its  being  lost.    Ibid.  court  will  exercise  their  equitable 

The  court  have  always  confined  them-  powers  in  such  a  manner,  as  not  to 

selves  to  two  points  on  motions  to  sttfier  either  party  to  elude  the  per- 

set  aside  reports  of  referees  :  1st,  jfofmalJMie  of  his  part  of  the  award. 

Whether  there  is  an  evident  nriis'^  Jbid. 

take  in  matter  of  fact ;  2dly,  wheth-  3    If  any  part  of  an  award  be  impos*- 

er  the  referees  have  clearly  erred  in  sible  to  be  performed,  the  court  will 

matters  of  law«    tlnd,  refuse  an  attachment  for  that  part 

16   Two  actions  between  the  same  1  Dallas,  8^d. 
parties  on  diflferent  promisnory  notes 

being  referred^  the  referees*  made  IV.  Other  paints  relative  to. 
report  for  one  sum ;  but  afterwards, 

filed  a  supplementary  report   dis-  1    The  court  will  not  presume  that 

tinguishing  what  was  due  in  each  matters  in  difference  submitted  to 

aetioo :   and,  it  was  held>  that  the  ajrbitration  by  an  assignee  of  debto 
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(iiDd'  wBo  was  mado  an  attorney  to 
Feeeive  the  same)  arose  subsequent 
to  the  deed  unoer  whieh  the  as- 
signee was  empowered  to  sabnrit 
the  same;  bat  sach  matter  may  be 
pleaded  by  way  of  defence  to  an 
action  jEor  (he  money  awarded.  S- 
Term  Rep.  571. 
S  Where  parties  by  bond  a^ree  to 
submit  matters  in-  diSbrenoe  be- 
tween them  to  arbitration  and  that 
the  submission  should  be  made  a 
rule  of  eourt^  it  is  eon^>etent  to  ei- 
ther,  even  since  the  statutes  9  and 
11  W.  8,  e.  IS)  to  revoke  by  deed 
his  submission,  and  notify  the  same 
to  the  arbitrators  beftre  their  au- 
thority b^  execnted  :  and  he  eauntk 
be  attached  for  a  eonten^H  of  courts 
if  at\er  such  revocation  and  notice 
the  arbitrators  make  an  award  and 
the  submission  be  made  a  rule  of 
court.  But  it  seemi;,  that  it  would 
be  a  contempt  to  revoke  the  submis- 
sion after  it  had  been  made  a  rule 
of  court.  MUm  et  aL  assignees  of 
Modes  and  Aistamond,  bankrtqttSy  v. 
Gratruv,    7  East^  608. 

3  The  time  Hmited  by  the  statute  9^ 
and  11  W.  3^  e.  iff,  s.  12,  for  setting 
aside  awards,  made  under  submis- 
sion, by  vtrtne  of  that  statute,  does 
not  attach  on  awards  madie  under  or« 
ders  of  nisi  prius.  Sf^ge  v.  Jer^ 
voice.    8  Bast^  446. 

4  Where  an  action  brought  on  ad- 
ministration bond,  in  the  name  of 
the  judge  of  probate  for  the  benefit 
oC  legatees  is  referred,  although  the 
reference  is  void,  the  report  of  the 
veferees  may  be  good  fnima facie 
evidence  of  the  amonnt  due  to  such 
kgatees  upon  a  hearing  in  chance- 
ry after  the  bond  is  adjudged  to  be 
foriSeited«  Paine^judge^  v.  Ball  a 
al.    8  Mass.  280. 

#  An  action  brought  in  the  name  of 
the  judge  of  probate,  upon  an  ad- 
ministration bond,  cannot  be  refer- 
red.   2  Mass.  i52. 

8  A  report  of  referees  made  pursu- 
ant to  a  submission  before  a  justice 
of  the  peace,  may  be  recommitted 
If  t]|^  t^ommon  pleas  ia  tl^  same 


manner  as  a  report  madie  pnrMtaist 
to  a  rule  of  that  court.  Boardman 
T.  England.    6  t^foss.  70. 

7  Upon  a  role  entered  into  befoie  s 
justice  of  the  peace  pursuant  tb  sta- 
tute 1788,  c.  :21,  it  is  necessary  that 
a  demand  be  annexed  to  the  role. 
BuUard  v.  Coaitu^    9  Msiss.  SU. 

^  And  sttcli  demand  must  be  sib- 
scribed  by  the  party  making  it 
MEinsfield    v.   Doughty.     B  Mass, 

898. 

to  After  a  raiort  t^  referees,  appeiiH 
ted  by  a  rule  entered  into  before  a 
justice  of  the  peace,  pursuant  to  the 
statute  of  1786,  e.  21,  has  been 
made  at  the  next  terra  of  the  court 
of  common  pleas  after  it  was  a(i;reed 
upon,  and  it  is  recommitted,  the 
parties  to  the  rule  still  have  day  in 
court,  and  the  amendied  Kport  may 
be  well  made  at  a  succeeding  term, 
dkiring  which  tfie  reftrees  shall 
have  agreed  upon  it.  '  WhUne^  ad* 
min,  V.  Cook.    3  Mass.  139. 

Such  a  rule  may  be  made  between  «l. 
and  the  administrator  of  B.  and  C 
who  were  partners  in  trade,  and  of 
whom  C.  survived,  submitting  all 
demands  between  Ji.  and  the  de- 
ceased partner  or  either  of  then. 
Ibid. 

If  in  such  case  the  referees  award  that 
a  sum  of  money  is  due  fW»m  the  es* 
tate  of  C.  the  surviving  partner,  and 
that  the  administrator  snail  pay  the 
cost  of  reference,  tliese  costs  are  a 
charge  on  the  partnership  fwd* 
Ibid. 

11  If  the  common  pleas  refuse  to  ac- 
cept the  report  for  a  defect  of  at- 
thority  in  the  referees,  they  cannot 
award  costs,  but  are  to  order  the 
parties  t»  go  without  day.  Jones  v. 
Hacker.    5  Mass.  284. 

±2  Where  parties  have  submitted 
all  demands  to  referees,  and  the  rth* 
rees  have  made,  their  report,  on  all 
the  demands  submitted  to  the  com- 
mon pleas,  who  have  rendered  jodg^ 
ment  thereon,  it  is  still  competent  for 
oneofthepartiestoshew  thatthepar- 
ticular  demand,  not  being  in  dispotCr 
was  not  laid  before  the  referees,  aid 
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B^M  this  beinepro  ved,  an  aetion  may 
be  saiotftined  upou  such  demani 
Webster  v.  Lee.    6  JUasa^.  884. 

13  On  the  affidavit  of  the  defendant 
of  Che  absence  of  anateriai  witness, 
Vfh9  bad  ijone  abroad,  the  meetins 
of  referees  was  ordered  to  be  pot  off 
for  two  months.  Bird  v.  Sands,  d 
Jshns.  Cktses^  398. 

a  Where  referees  appointed  by  the 
•eourt  refuse  to  report,  the  proper 
eourse  is  to  proceed  by  attachment 
against  them.  Thommon  and  Goles 
T.  Farker,    3  Johns,  mp.  260. 

iB  Notice  of  the  time  and  place  of  the 
meetiiu^  of  the  referees,  must  be 
served  en  the  party,  not  his  attorney 
unless  the  rule  so  eipress  it.  i  JDal- 
to,  81. 

M  Where  the  exceptions  to  a  report 
of  refereeo  arise  from  the  face  of 
the  repoK,  asd  depend  on  a  con- 
iitmetion  of  law,  they  need  not  be  fiU 
«d  in  wntlng.    1  DMas,  120. 

47  Whal  kind  of  evidemie  may  be  ad- 
mittedt  befoi'fi  refbrces.    i  DM.  161. 

18  An  attorney's  •i^e^raent  to  refer, 
binds  his  elimit.    t  Dallas^  i84. 

lU  It  is  an  invariable  role  not  to  ap- 
psint  referees,  bat  in  the  presence 
of  bath  parties.    1  Dalitts^  S91. 

SO  The  Cerent  kinds  of  awards  in 
i^sfmiyivaitul.    1  DtMas^  814. 

fii  Thfi  eooJt  refused  th^  application 
of  referees  fer  instmctions  on  a 
point  of  law.    i  AtOcr^,  84r. 

28  II  is  too  late  to  annnl  the  rule 
for  reference,  when  the  referees 
have  investigated  the  whole  trans- 
action, agreed  upon  their  report, 
and  were  clear  from  any  imputation 
of  misconduct.    1  Ila/Za5,430. 

^  A  rule  to  refer  and  report  next 
term  \  after  t Ik  next  term  the  refe- 
rees were  changed  by  consent,  and 
report  retnniabie  into  office:  Deter- 
mined that  the  rule  to  report  to  next 
term  was  expired  by  its  own  limita- 
tion.   1  DaUas^  340. 
2^  The  usage  of  referring  ejectments 
ai  well  as  accounts,  is  very  ancient  $ 
and  it  has  been  the  constant  usage  to 
confirm  awards,  though  no  damages 
91  costs  are  f^nnd.    2.DaUaSf  ±d7. 


StB  A  report  of  referees  cannot  ^ve  a 
aright  to  land,  but  it  may  settle  a  dis- 
fpute  about  land,  eiiher  in  ejectment 
or  trespass.    4  Dallas^  l  '^o. 

M  When  it  48  loo  late  for  the  plaintiff 
to  strike  "^ff  the  rule  of  reference 
and  discontinue  the  sait.  4»  ikdlaSy 
222, 

27  An  umpire,  -chosen  by  referees, 
^ost  himself  hear  the  parties  and 
examine  the  witnesses.  ^Dallas, 
28-i,  271. 

28  Where  as  award  is  good.  4  BaUas^ 
284. 

2»  Ex  parfs  communications  to  refe- 
rees condemned.   A  IhllaSf  800,  (l.) 

SEaiSTER, 

If  an  American  registered  vessel  ba 
aold  while  at  sea  to  a  citizen  of  tha 
United  StaieSf  it  is  not  necessary 
that  there  should  be  a  bill  of  sals, 
or  a  new  register,  until  the  vessol 
return  to  some  port  of  the  UnUeS 
States.  Untied  Spates  v.  Willinge 
wid  Francis.    4  Cranch,  4(8. 


REGISTRY  OF  DEEDS. 

1  With  respect  to  the  register  act  7 
Ann.  c.  2Q,  ihongh  it  is  positive- 
ly said,  that  a  registered  deed 
shall  take  plaee  oi*  unregistered 
deed,  equity  will  not  set  it  aside  in 
fbvoor  of  a  party  who  knew  of  it  at 
the  time,  because  hd  had  that  notice 
which  the  act  of  parliament  intend- 

.  ed  he  should  have.     Doe  r.  Bout'' 
le^.    2  Cmep.  705. 

2  Registering  an  assignment  is  not 
registering  <lie  lease.  Htmeycomb 
ex  demiss.  Halpen  etux.y.Waldron 
et  al.    2  Str.  i065. 

8  A  lessee  of  land  in  the  'Bedfoft 
Level  cannot  object  1o  an  action  by 
his  Itindlord  for  a  breaeh  of  cove- 
nant in  not  repairing,  that  the  lease 
was  Toid  by  the  slatute  iS  Car.  2, 
c.  17,  for  fiant  of  being  registered  ; 
ftuoh  act  enacting  that  ^^  no  lease, 
^.  tthoiild  be  of  force  but  firom4lHf 
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time  itsboiild  be  fegistered/'  not  a- 
Toidiii^  it  as  between  the  parties 
themselves,  but  only  postponing  its 
priority  Mjtb  respect  to  subsequent 
ineu  inbraneers,  registering  their  ti- 
tleii  before.  Hod^  v.  8&rpe*  10 
East^  S6Q, 

4  Although  a  deed  of  conveyance  be 
not  acknowledged  or  registered,  yet 
the  conveyance  shall  be  good  a- 
gainst  a  second  purchaser  with  no- 
tice ;  and  snch  notice  may  be  either 
express  or  implied.  Famsworth  v. 
ChildH.    4  Mass,  687. 

Where  a  second  bona  fide  purchaser 
had  read  a  prior  deed  of  convey- 
ance, but  the  grantee  neglected  for 
two  years  to  put  it  on  record,  and 
for  personal  reasons  permitted  the 
grantor  to  remain  in  the  visible  pos- 
session and  oecupation  of  the  land^ 
the  first  purchaser  was  held  not  en- 
titled to  relief,  and  the  second  pur- 
chaser entitled  to  the  land.    Ibid. 


RELIGIOUS  SOCIETr. 

i    .tf.  was  called^  in  1798,  by  the  dea- 
eons  and  elders  of  a  church  not  in- 
corporated, as  their  minister,  who 
entered  into  an  agreement  with  him 
for  a  stipulated  yearly  salary.  The 
church  became  incorporated  in  1706, 
and  «^.  was  a  party  to  the  act  of  in- 
corporation, and  acted  as  president 
of  the  ctkrporation*     One  half  of 
the  elders  and  deacons  were  elected 
annually,  and  «/9.  regularly  received 
liissalai^  from  (he  deacons  and  el- 
ders of  the  church,  for  the  time  be- 
ing, from  1793  to  1804,  when  ho 
was   dismissed  by  the  consistory, 
and  the  payment  of  his  salary  refu- 
sed.   .A.  brought  an  action  of  as^ 
sumpsU  against  the  surviving  el- 
ders and  aeacons  who  signed  toe  a- 
greement  in  1793, in  their  individn- 
ar  capacity,  for  the  salary  due  to 
him  after  1804;    it  was  held  that 
the  acts  of  t^.  and  of  the  elders  and 
deacons  amounted  to  a  waiver  of 
the  original  contract  of  1798,  by  a 
mutual  understanding  of  the  par- 


ties ;  that  after  the  ineorporatifinof 
the  church  in  1796,  the  previous 
eontraet  became  extinguished,  as  s 
private  and  simple  contract,  and  the 
corporation,  acting  by  their  seal, 
having  assumed  the  contract,  and 
became  the  debtor  of  .fl.  with  his  as- 
sent and  concurrence,  the  def^d- 
ants  were  not  responsible  to  him.  in 
their  individual  capacity.  Van  Vli* 
eden  v.  Welles  and  ethm.    6  Johns. 

JS^.  8$. 

2  Where  the  members  of  an  incorpo- 
rated religious  society,  subscribed  a 
written  agreement  with  the  trustees 
of  the  society,  by  which  they  indi- 
vidually engaged  to  pay  thetras- 
tees,  or  such  person  as  the  trustees 
should  appoint,  the  sums  set  oppo- 
site to  their  respective  names,  lor 
the  purpose  of  raising  a  salar^^  for 
the  support  of  S.  a  miatster  of  lbs 
gospel,  to  be  paid  annually,  so  lone 
as  8*  should  administer  the  gospu 
in  the  said  society,  and  so  long  as 
the  subscribers  should  reside  within 
four  miles  Ihim  the  meetiDg-bouse 
in  the  said  society,  &c.  It  was  held 
that  this  was  a  valid  eontraet,  in 
law,  and  binding  on  the  subseriben 
so  long  as  8.  continued  to  adoioii- 
ter  the  gospel,  and  the  subscribers 
to  reside  within  the  distance  of  foor 
miles,  and  conld  not  be  dissolved 
but  by  mutual  consent,  nor  cease  to 
be  obligatory,  until  the  mioiitef 
ceaAed  to  render  the  services  stipi- 
lated.  BeUgiaus  Society  of  Wldki- 
town  ▼•  8Ume.    7  Johns  i&p.  it^ 
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i    A  release  of  all  right  to  the  pe^ 

sonal  estate  of  an  intestate,  will  fot 

discharge  a  debt  due  from  him. 

TofOum  V.  ToUier.     2  L  Bsf^ 

786. 
2    A  release  of  all  his  right,  will  Dst 

release  a  judgment  not  exeeoted. 

Lacy  V.  E^masUm.    8  Salic.  998.  i 

L.  noum.  688. 
8    A  release  can  only  operate  on  f*- 
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istini;  riglifd.  Drage  v.  Mtter.  i 
Id*  Rayw,  65. 

i  A  general  release  will  not  dis- 
charge a  deodand  a  man  had  in 
right  of  >anotlior,  if  he  had  any  de* 
Band  in  his  own  right,  upon  which 
the  release  ecu  Id  operate  at  the 
time  of  making  the  release.  Hutch* 
ittsony.  Savage.     2  L.  Raym.  1306* 

5  Growing  rent  not  released  by  re- 
lease of  all  demands.  Stevens  v. 
Snaw.     2  Salk.  578. 

I  What  possession  of  Flats  is  suffi- 
eieot  to  enable  the  tenant  to  take  a 
release.  HambUt  4*  ux.  v.  Frands. 
4  Mass.  79. 

7  A  release  when  neither  of  the  par- 
ties to  it  have  any  possession,  actu- 
al or  legal,  in  the  land  released, 
passes  nothing.  Porter  v.  Ferkins 
dal.    S  Mass.  338. 

^  A  release  of  damages  hy  a  husband, 
for  the  personal  abuse  of  his  wife, 
is  a  good  bar  to  the  joint  action  by 
the  husband  and  wife  for  the  same 
cause.  Southward  v.  Packard^  7 
Mtm.  05. 

9  A  release  lo  one  not  in  possession, 
if  made  for  a  valuable  considera- 
tion, will  be  construed  to  be  any 
lawful  eonveyance,  by  which  the 
estate  might  pass.  Pray  v.  Peirce. 
7  Mass.  381. 

10  Where  one  of  several  partners  ex- 
ecuted a  release  of  all  demands,  un« 
der  his  hand  and  seal,  to  a  debtor  of 
the  eopartnership,  it  was  held  to  be 
binding  on  the  eopartnership ;  and 
that  parol  evidence  was  inadmissi- 
ble to  show  that  a  particular  debt 
was  not  intended  to  be  released. 
Pterstm  v.  Hooker.   8  Johns^  Rep.  68. 

11  Where  »!.  and  B.  being  joint  own- 
ers of  a  hogshead  of  rum,  the  sher- 
iff', by  virtue  of  an  execution  against 
B,  seized  the  whole,  and  sold  it  to 
€.y  and  aj.  brought  an  action  of  tro- 
ver against  C.  tor  his  share,  it  was 
Iteld  \hat  a  release  of  all  actions 
from  Ji.  to  the  sheriflT,  was  no  bar 
to  a  suit  against  C.  and  that  the 
•heriff  was  not  a  trespasser,  ffil- 
son  and  Oibbs  v.  Seed.  3  Johns* 
&p.  175. 


12  Where  two  ace  jointly  and  sever- 
ally bound,  the  release  of  one  of  the 
obligors  is  the  release  of  both ;  but 
a  covenant  with  one  of  the  obligors 
not  to  sue  him,  does  not  discharge 
the  other  obligor.  Rowley  v.  Stod' 
dard.    7  Johns.  Rep.  MY. 

A  release  of  one  of  two  joint  and  sev- 
eral obligors,  must  be  a  technical 
release,  under  seal,  in  order  to  dis* 
charge  both.     Ibid. 

A  receipt  in  full,  given  to  one  of  two 
joint  and  several  debtors,  on  his 
paying  half  the  debt,  is  no  release 
of  the  other  debtor.    Ibid. 

13  Where  J.  and  B.  gave  a  sealed 
note  to  C.  and  «J.  afterwards  gave 
a  bond  and  mortgage  to  C.  for  the 
amount  due  on  the  note,  and  C.  co- 
venanted to  procure  and  cancel  the 
note^  it  wsls  held,  that  though  the 
bond  and  mortgage  were  not  an  ex** 
tingui'hment  of  the  note,  yet  the 
coveuaot  made  with  «i.  was  for  the 
beuelit  otJi.  and  0.«and  a  covenant 
not  to  8ue«  which  amounted  to  a  re- 
lease of  the  nute.  Phelps  v.  John* 
son.    8  Johns  Rep.  54. 

14  Where  a  special  letter  of  attorney 
was  given  to  institute  a  suit,  and 
afterwards  a  person  having  a  gen** 
eral  power,  executed  a  release  to 
the  defendant  in  the  suit,  the  court 
held  the  authority  to  be  sufiieient, 
and  discharged  the  party,  l  Dal- 
Zas,^449. 

15  Release  of  one  joint  debtor,  how 
far  a  discharge  of  the  other.  4 
Dallasj  275. 


REMAINDER. 

i  Remainder  may  be  of  a  rent  de  nO' 
vo.     Weeks  v.  Piach.    2  SaJOc,  577. 

£ .  The  right  of  a  remainder  man  or 
reversioner  will  not  be  barred  or 
taken  away  by  descent  cast,  or  the 
statute  of  limitations,  during  the 
coutiuuance  of  the  particular  estate. 
Jacson  ex  demise  Hardenburgh  v. 
Schoonmaker.    4  Johns.  Rep.  390. 

The  acts  or  laches  of  the  tenant  of  the> 
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partieular  estate,  will  not  ^Sact  tke 
party  entitled  ia  remainder.  Ibid, 

REMITTITUR. 

If  a  ma^  avows  for  more  than  upon 
the  face  of  the  avowry  is  due,  and 
obtains  a  verdict  thereon,  he  may 
enter  a  remittitur  for  the  excess,  and 
take  judgment  for  the  residue  and 
costs.  Jion^is  Y.  Gelder.  l  L. 
.Maym»  317. 


RENT. 

A  Lessor  dying  on  the  day  that  rent 
becomes  payable  before  -sutt  set,  it 
shall  go  to  the  heir,  not  the  execu- 
tors. Bockingham  and  another  v. 
Oxenden  und  another.    2  8alk.  678. 

jjB  A  feefarm  reat.is  a  rent  granted 
in  fee  of  at  least  one  fourth  the  ya- 
lue  of  the  land  at  the  time  of  the 

frant.     Bradbury  v.    Wright.     2 
^aug.  637 f  lind  it. 
ilt  may  either  .be  a  rent  service,  rent 
seek,  or  rent  charge.  2D(nig.6^jtL 
'I'houeh  some  think  the  term  is  pro- 
perly onl^  applicable  to  rent  ser* 
vvice.    .Ibid.  j6;27,  n. 


REPAIRS. 

(He  to  whom  the  use  of  a  thing  is 
granted  is  bound  to  repair  it,  unless 
'  there  is  a  stipulation  to  the  contra- 
ry.    Taylor  v.  Whitehead.   2  Doug. 
748. 


REPLEADER. 

4  A  repleader  awarded  after  an  inn^ 
material  issue.  Enys  v.  Mohutu  2 
Str.  8*r. 

4  Where  defendant  makes  default 
at  nisi  priics,  no  judgment  can  be 
given  for  him,  nor  repleader  award- 
ed. In  personal  actions,  the  first 
default  before  and  the  second  after 
issae  joined,  is  peremptory.    Staple 


V.  Edyden.     i' 8alk.  di6.    2L 
Baym.  922. 

3  In  a  cause  in  which  issue  is  joined, 
a  repleader  eannot  be  granted  ustU 
after  verdict,  for  a  fault  which  t 
a  verdict  might  core.  Staples  r. 
MeydotL  1  L.  Bayou  707.  ftft. 
fi79.  / 

4  A  bond  for  payment  of  money  on 
or  before  a  day  certain;  plea  of 

.  payment  on  the  same  day ;  and  ver- 
dict for  plaintift*.  A  repleaders 
warded  for  issue,  immaterialf  as 
payment  might  have  been  made  en 
a  prior  day.     Try&n  v.  Gtrter.   ^ 

,    Str.  994. 

B  Where  in  an  action  of  amtmp^ 
against  the  corporation  of  tli&oojS 
to  recover  the  amount  assessed  by 
a  jury  for  ground  of  the  plaintiff 
taken  to  widen  a  street,  the  plain- 
tiff set  forth  Ihe  praceediogs  and 
judgment  of  the  mayor's  court,  tnd 
the  defendants  pleaded  ml  HA  ft- 
cordy  and  isstte  was  joined  thereos; 
it  was  held,  after  a  trial  by  record, 
that  the  issue  was  immaterial)  and 
a  repleader  was  awarded.  £KqfoHl 
v.  The  Mayor,  Sfc.  of  Mm.  « 
Johm  Bep.  i. 


■REPLEVIN. 

M  Where  the  defendant  pkiids  pnn 
•perty,  he  need  not  makia  a  sugsc^' 
lion  pro.  ret.  habendo.  Mutdier  t. 
Poricr.    d  Salk.  94. 

2  Where  plaintiff  in  rtpUfis  dies 
alter  a  declaration  m  bcfofe  a- 
vowry,  no  retu^  hahend.  can  1^  is- 
sued. Cu^fidd  v.  Coney  md  ow* 
2  WUe.  83. 

8  Beelaration  for  taking  cattle  at 
M.  /  defendant  pleads  tm  cipUm- 
do  et  forma.  Tiaintiff  proved  tfce 
eattlewere  in  the  defendant'*  eat- 
tody  at  Ji.  f  defendant  proved  wey 
were  or^inally  taken  at  E  f^ 
ment  for  the  plaintiff,  ffem^' 
Kersop  and  another.    sJFih.^^ 

4  If  plaintiff  in  replevin  be  nowoit- 
ed  for  want  of  a  plea  in  b«n  ^'^^r' 
vowant  may  aue  the  suretie«  oa  w 
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bond,  and  not  exeeute  a  vrit  of  en-  eliidiag  preni  paktper  reeordum*. 

qoinr  frr  bis  daniagei.     Waterman  Barker  v,  Hmion.    WUleSy  460. 
V.  rimj  m  replevin  ;   Lyde,  Sheriff  10  In  a  plea  in  abatement  in  repleviip 

of  Somersetaktre^  v,  Lawrance  and  (except  that  of  property,)  the  de> 

two  others.    2  Wih.  4t.  fendant  may  sug^st  matter  for  a^ 

^  Arowry  that  defendants  were  own-  return;  bnt  that  is  not  trayersable. 

eri  and  oeeupiers  of  certain  mes-  Foot^s  Case.    1  Salk.  93. 

mees,  and  preseribe  for  common  li  On  a  nonsnit  in  replevin,  avowant 

in  the  laous  in  tjUOj  i^nd  avow  dam-  executed  a  writ  of  inquiry  after  a 

^feasanij  this  is  a  bad  prescrip-  writ  of  second  deliverance ;    and 

tkm;  there  is  a  difference  between  held  good.    Cooper  r,  Skerbrooke, 

a  defective  title  and  a  title  defec-  3  ^i/&  116. 

lively  set  forth^.    Et^H^  v.  JBur-  i^  In  replevin,  the  defendant  arowed, 

mU  and  anotherr*  ^  WUs.  258.  and  did  not  set  forth  any  title ;  not 

«   The  court  will  hot  grant  an  at-  good,      Ckallaner  v.   Clayton.     8 

taefament  against  a  sheriff  for  not  oalk.  806. 

takhig  are^em  b««d  on  his  grant-  A3  In  replevin,  the  place  is  material 

ii^a  replevin.     TeUes  v.  Colville.  ivhen  defendant  insist  upon  a  re- 

Willes,  875.    '  •  '^                             '  tBfU.     Johnson  v.  WoUyer.    l  Str. 

not  an  action  vtiiX  lie  against  him  for  ©07. 

not  taking  a  replevin  bond.    So  for  1*  In  replevin,  avowry  must  setoufr 

taking  insafllicient  p!,edge».  Ih,  n.  h,  an  attornment  on  a  fine  to  one  under 

lotliat  action  the  parly  can  only  re-  a  devisee  from  whom  he  claims, 

•over  to  the  amount  of  donble  the  liong  v,  Buckeridge:     1  fi^fr.  106. 

value  of  the  goods  distrained.  Ibid,  45  In  replevin,  upon  a  plea  which 

^   Whether  an  action  be  real  or  per-  goes  to  the  point  of  the  action,  the 

wnal  depends  <^n  the  thing  to  be  re-  defendant  shall  have  a  return  with- 

tovcred  by  it,  and  not  on  the  nature  out  an  avowry.     Fiirker  v.  Millor. 

of  the  defence.    Eaton  v.  Southby.  ±  L,  Raym,  217. 

^lUes,  la*.  te  In  avowries  for  damage  feasant^ 

2d.  And  therefore  a  replevin  is  a  per-  the  avowant  nnist  she%v  where  the 

swial  action,  though  the  title  to  land  fee  is,  and  howthe  particular  estate 

be  brought  in  question.    Ibid.  is  derived.     Freeman  v.  Jug^,    S 

*  An  action  of  replevin  to  recover  Salk,  807. 

damages  is  an  action  within  the  47  No  replevin  of  goods  taken  upon  a 

meaning  of  the  statute  24  G.  2,  c.  eonvicfion.      The  King  v.  J^onk- 

♦J-j  which  requires  a  plaintiff  to  de-  house,    2  Str.  ii8#. 

inand  a  copy  of  the  warrant  of  the  48  Replevin  for  l*  skimmers  and  la- 

jnjtice  under  which  an  officer  (de-  dies,  certain  enough.      Bourn  v. 

iendaot)  acted  before  he  brings  his  Matialre,    2  Str.  lb  15. 

aelion.    Pearson  v.  Roberta.    fFiUes,  ll>  'Where  defendant  pleads  prisal  in 

•^8.  miter  lieu^  he  must  make  suggestion 

««ods  taken  under  a  distress  for  a  pe-  for  return.    Jnon.    i  SaUc.  94. 

ttally,  on  a  conviction,  nnder  an  act  20  Second  deliverance  is  a  supersede 

of  parliament,  cannot  be  replevied.  os  to  a  retomo  habendo^  but  not  to 

^™.                                   -  the  writ  of  inquiry.     Pratt  v.  Rut" 

^  It  not  appearing  in  a  declaration,  lidse*    1  Sa!k.  95. 

I»y  the  assignees  of  a  replevin  bond,  2±  'uie  high  and  nnder  sheriff  and 

that  the  plaintiff  was  the  avowant  replevin  clerk  are  all  answerable 

Ar  person  making  recognizance,  the  to  the  defendant  in  replevin  for  the 

eourt  of  themselves  referred  to  the  sufficiency  of  the  pledges  de  retomo 

replevin  suit,  it  being  of  record  in  habendo,      Richards  v.  Jidon.     2 

tail  court,  and  the  declaration  con-  Black,  1220. 
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^2  In  replevin,  if  the  defendant  sets  of  the  distress  taken,  whieh  wa^ 

forth  a  custom  of  a  lord  of  a  manor  not  equal   to  the  rent  in  arrttar. 

to  appoiut  a  i^uardtan  to  the  custo-  Feay,Lethbridge,  4  T^nn  i^.  433. 

dy  of  ihe  lands  of  any  of  his  infant  ^^  But  in  a  similar  action  it  was  rul- 

tenants,  and  avows   takinj^  eattle  cd  by  the  eourt  of  C.  F.  on  great 

dainaze  feasant,  the  plaintiff  can-  .    coosiderationy   that    the    plaintiff 

not  plead  that  he  is<  guardian  in  might  recover  damages  to  the  ex- 

sooage.     Guardian  of  the  land  may  tent  of  the  injurj  which  he  had  ae- 

avow  in  his  own  name.      fVade  v.  tually  sustainec^  though  they  ex- 

Baker  and  CoU.    l  L.  Sayin.  130.  oeeded  double  the  value  of  the  thiogs 

28  In  replevin,  if  the  defendant  had  distrained.     ConcanenY.LMnridp. 

the  possession,  it  U  a  good  bar  a-  ^  ^*  Black,  ad. 

gainst  the  plaintiff  if  he  has  no  ti-  ^^  in  a  subs^q^uei^   ease   however, 

tie  I   but  he  cannot  give  a  return  i^yre^  C.  J.,  BuiUr^  J.,  and  Botkij 

unless  he  shews  a  property  in  the  J-9  having  succeeded  Lord  lAntghho- 

goods,  and  it  is  sutficient  if  they  roughs  C.  J.,  Qouldy  J.,  and  ff  t/son, 

were  delivered  to  him ;  for  other-  J-9  &t  the  time  of  the  former  deter- 

wise  the  judgment  must  be  quod  quz-  mination)  the  court  of  C.  K  declar- 

fens  nil  caniat  per  biliam,  but  no  re-  cd  that  the  good  ^  sense  and  juidiee 

turn.   ParJcer  v.  MeUer,   3  Salk.  54!.  of  the  case  was,  that  the  sherif 

24i  Whether  G^ods  taken  under  a  war-  should  be  liable  no  farther  thsD  tbe 

rant  of  distress  granted  by  eommis-  sureties  would  have  been  if  he  had 

sioners  of  sewers  may  not  be  reple-  done  his  duty  under  statute  ii  0, 

▼ied  while  in  the  hands  of  the  offl-  2,  c.  19,  viz.  to  the  amooot  of  dm- 

ear  P    ^u.    Pritehard  v.  Stevens,   6  ble  the  value  of  the  goods  distrained. 

Term  Rep.  B22.  Evans  v.  Brandar  ^cd,   2  RBbek, 

23  WJiether  they  may  not  be  replevi-  <54.7. 

ed   by  the  sheriff  or  his  deputy  P  ^^  A  defendant  in  replevin  is  entitled 

^u.    Ibid,  to  an  assignment  of  the  replevin 

26  if  they  be  actually  replevied,  and  bond,  if  the  plaintiff  in  replevin  do 
the  proceedings  in  replevin  be  re-  not  appear  in  the  county  court  and 
moved  hore,  this  court  will  not  prosecute  according  to  the  tooditios. 
quash  the  proceedings  on  a  summa-  I)ias  v.  Freenutn,  6  Term  Bep.  i^S- 
ry  application,  but  will  leave  it  to  ^^  And  he  may  sue  on  the  bond  a* 
the  defendant  in  replevin  to  pat  in  assignee  of  the  sheriff  in  the  supe- 
his  objection  on  the  record.    Ibid,  rior  courts,  though  the  replevin  be 

27  If  insufficient  pledges  de  retamo  not  removed  out  of  the  county  eoort. 
Iiabendo  be  taken  by  the  officer  of  0  Term  Rep.  190. 

the  eourt  below  in  replevin,  the  re-  ^^  A  replevin  bond  may,  under  sts' 

medy  against  him  is  by  action,  and  tute  li  6.  2,  e.  19,  be  assi^cd  to 

this  court  (C.  P.)  will  not  order  the  avowant  only,  and  he  ma^  brin;; 

him  to  pay  the  costs  recovered  by  his  action  upon  it  without  joining 

Ihe  defendant  in  replevin.     Tessey-  the  party  making  coguizaiiee.   •^ 

man  v.  OiUart.    Mw  Bjep.  293.  cher  v.  Dudley.     1  Los.  ^  M 

28  The  action  on  the  case  againit  the  881,  n. 

sheriff  for  taking  insufficient  pledges  ^^  The  con  rt  will  stay  theproeeed- 

in  replevin,  ought  t<f  be  brought  by  ings  in  replevin  on  payment  ini* 

the    person     making   eognizanee,  eourt  of  the  rent  avowed  for,  ana 

where  there  is  no  avowant  on  the  payment  also  of  the  costs  of  the  ae- 

reeord.      Page  v.  Gainer  eieL    i  tion.      Vemcm  v.    Wynne,     i  ^• 

Bos  Sc  Pull.  378.  Black.  2%. 

29  In  such  an  action  the  court  of  K.  36  So  before  avowry,  on  payment  of 
B.  held  that  the  plaintiff  could  not  the  rent  due  aud  costs  up  to  wt 
recover  damages  beyond  the  value  time,  including  those  of  Ihc  apP'^' 


BBPtEVm- 


265 


ealloii.    Oopkins  v*  Skrde.    1  Bos. 

87  But  oat  npon  pajm^t  of  the  reot^ 
and  of  the  oosts  to  the  time  of  it 
tender  wbieh  had  been  made  of  sueh 
reol  and  eosts,  after  the  distrest 
and  before  the  replevin.    Ibid» 

88  Nor  upon  payment  of  cogts,  on  the 
aj^eation  of  the  defendant;  thou^ 
BO  tpecial  damage  were  assigned  in 
the  declaration.  Hodgkinsan  v« 
Snibstm.    8  Bos,  4*  Pi^ll'  008. 

89  The  eondition  of  a  replevin  bond 
is  not  satisfied  by  a  prosecution  of 
the  auit  in  the  county  eourt ;  but 
the  plain ty  if  removed  by  re.  fa.  lo. 
into  a  superior  court,  must  be  pro- 
seeoted  there  with  effect^  and  a  re* 
torn  made  if  adjudged  there.  QwU* 
Urn  Y.  HMrook.    i  Bos.  S[  Pull.  410. 

40  The  plea  ds  irguria  sua  jrropria 
absque  tali  causa  to  cognisance  for 
rent  in  arrear,  is  bad  upon  speeial 
demurrer.  Jones  v.  JkilcAen.  1 
Bos.  Sf  PuU.  76. 

41  The  11  6.  2,  e.  19,  respecting  a* 
vowries  in  replevin  does  not  extend 
to  an  avowry  fur  a  rent  charge. 
Bulpit  V.  Clarke.    J^Tew  Bep.  06. 

48  The  defendant  in  replevin  having 
made  eognizaoce  for  rent  service  as 
bailiff  of  li.  B,  and  C,  who  were 
lawfuUy  possessed  of  a  certain  ma- 
nor of  which  the  locus  in  quo  was 
parcel,  and  holden  at  a  certain  rent; 
the  plaintiff  replied,  that  ^.  B.  and 
C,  were  not  seized  in  their  demesne 
aa  of  fee  of  the  manor  $  held  bad 
•Q  demurrer.     Ibid. 

43  A  defendant  in  replevin  is  not  en- 
titled to  move  for  judgment  as  in 
ease  of  a  nonsuit  under  statute  14 
6.  2,  e.  17,  s.  I.  Shortridge  ▼•  Hi- 
em.    5  Term  Hep.  400. 

44i  One  tenant  in  common  cannot  a- 
vaw  aiane  for  taking  cattle  damage 
feasant^  but  he  ougl^  also  ta  make 
eognizunee  as  bailiff  of  his  compan- 
ion. CuUy  V.  8p6armitti0  2  IT. 
Black.  880. 

M  A  judgment  in  replevin  ^^  ihat  the 
defendants  have  a  return  of  the  cat- 
tle, and  reeoTer  tl|cir  damages  and 


.coslK  assessed  by  the  jary,''  &o.  ia 
good  eiiher  ai  a  judgment  at  com- 
mon law,  though  the  return  be  not 
judged  irreplevisable,  or  as  a  judg- 
ment under  statute  2±  H.  8,  e.  10^ 
which  entitles  the  defendants  to  da- 
mages and  eoets.  Qammmi  v.  Jones, 
in  error.    4  jE^rm  Bep,  800. 

46  Wheno  the  defendant  in  replevin 
made  cognizance  for  two  years  and 
a  quarters  rent  in  arrear ;  and  al- 
leged that  for  a  long  time,  viz.  for 
two  pears  and  a  quartefff  ending  at 
CknsinuiSj  1808,  the  plaintift'  held 
and  enjotfed  the  premises  as  tenant' 
iherec^  to  A.  B.  by  virtue  of  a  cer- 
tain demise,  &c. ;  to  ,  whieh  the 
plaintiff  pleaded  in  bar,*  that  he  did 
not  hM  and  enjoy  the  premises  as 
tenant  thereof  to  d.  B.  by  virlite  of 
the  supposed  demise  tftoofo^/onmi^ 
it  is  sntfieient  to  entitle  the  defen* 
dant  to  a  verdict  on  such  issue  if 
he  prove  that  the  plaintiff  held  of 
A.  B.  from  the  9dd  of  Ike.  1801 ; 
and  to  recover  for  two  years  rent. 
Forty  V.  Imber.    6  Easty  4S4u 

47  Under  the  plea  fi^  itoa  eepU  the  de^ 
lendant  cannot  give  evidence  in  jus*!* 
tifieation.     I  Mass.  153. 

48  If  the  plaintiff  be  nonsuited,  the 
defendant  recovers  six  per  cent.  da« 
mages  on  the  penal  sum  of  the  bond« 
as  well  where  the  taking  was  oa 
mesne  process  as  on  execution.  1 
Mass.  4^1. 

49  If  a  writ  de  homine  repHegiando^  in 
the  form  prescribed  by  the  statute 
for  one  ^^  held  without  order  of  law" 
be  brought  to  the  eourt  of  eomiQoa 
pleas  to  replevy  one  committed  by 
a  jusfice  of  the  peaee  in  punish-' 
ment ; '  npon  the  appeal,  this  eourt 
will  dismiss  the  action  for  want  of 
jurisdiction  in  the  court  of  eommoii 
pleas,    a  JKtss.  207. 

The  defendant,  who  was  the  original 
complainant  before  the  justice,  is 
not  entitled  to  eosts  1(1  such  ease. 
Ibid. 

00  A  part  owner  of  a  ehattel  cannot 
maintain  replevin  for  his  undivided 
part ;   and  if  it  appear  from  the 
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plaintifTt  own  shewinf;  that  fie  is 
but  part  owner,  the  eourt  will  abate 
the  writ  e^  officio,  2  Mass,  009. 
9±  Goods  are  attached  upon  mesne 
process^  and  replevied  out  of  the 
nands  of  the  sheriflf  by  a  coroner  $ 
the  creditor  in  the  ort<j:inal  suit  can* 
not  maintain  an  aetion  against  the 


which  authorizes  defiNid&nts  ini  ae« 
tions  triable  before  a  justiee  of  the 
peaee,  to  give  a  special  jostifieatiorti 
or  exease  in  eridenee  ander  the  gen- 
eral issn^;  but  the  pleadings,  ver- 
diety  and  judgment  must  porsae  the 
ritles  of  the  eommoa  law.  Holmes . 
▼.  Wood,    0  «Mass.  1. 


coroner     for     taking     insutiicieot  57  Where  the  master  of  a  ship  has 
pledges  upon  the  replevin,  or  for       received  goods  oo  board,  under  a 


other  misfeasances  in  the  service  of 
it ;  such  action  lies  for  the  sheriff 
only,  who  had  a  special  property 
in  the  goods,  the  general  property 
heing  in  abeyance.    2  Mass.  014. 

•9Z  The  aetion  of  replevin  survives  the 
deatb  of  the  plaintiff,  but  not  the 
defendant.  Mellen  et  aL  v.  Bdd- 
win,    4  Mnuis^  48(X 

08  The  statute  of  reju^evins  1789,  e. 
^,  has  prescribed  six  per  cent,  on 
the  replevin  bond  as  the  measure  of 
the  defendant's  damages,  when  the 
plaintiff  shall  fail  to  prosecute  his 
suit ;  and  wtien  goods  taken  in  ex* 
eeution  are  unlawfully  replevied; 
in  ail  other  eases  his  damages  are 

•  »left  to  be  assessed  according  to  the 
magnitude  of  the  injury.  Bruce  v. 
Learned.    4  Mass,  614. 

In  replevin  a  verdict  being  fbund  ibr 


eontraet  to  deliver  them  at  a  cer- 
tain poll,  and  heing  with  the  ship- 
Ser  in  a  port  short  of  the  port  of 
estinatioB,  there  refuses  to  proceed 
with  the  goods  to  the  port  of  desti- 
nation, the  shipper  may  replevy  the 
goods,  or  maintain  trover  for  them. 
Portland  Bank  v.  Stubbs  U  tU^     6 
Mass,  432, 
If  after  the  goods  are  se  replevied 
from  the  master,  the  owners  of  the 
ship  will  again  replevy  them  from 
the  shipper,  upon  these  faeCs  being 
disclosed  in  a  plea  in  abatement, 
sueh  second  writ  shall  abate ;  other- 
wise if  the  master  and  owners  claim 
hy  distinct  rights^    In  such  second 
writ  of  replevin,  it  is  improper  io 
jmn  the  officer,  who  served  the  6rst 
writ  as  a  defendant  with  the  ship^ 
per.     Ibid*  . 


the  defendant,  and  damages  assess-  08  The  action  of  replevin  is  loeal  in 


ed,  the  plaiVitiff  reviews  the  action, 
and  obtains  a  reduction  of  the  de- 
fendant's damages;  the  defendant 
shall  notwithstanding  recover  his^ 
costs.  Ibid. 
04  Chattels  in  the  custody  of  the  law 
cannot  be  replevied  at  common  law ; 


its  nature,  and  must  be  brought  in 
the  county  where  the  goods  and 
chattels  are  taken,  or  distrained. 
JSo6ifisoR  V.  Mead.  7  Mass.  803. 
5^  Defendants  in  replevin  cannot  stay 
execution  by  ^ving  hond  to  review. 
Luckfort  V.  it^ne.    7  Mass.  000. 


hut  by  the  statute  of  1769,  c  26^  re-  60  In  debt  on  a  bond  to  prosecute  a 


plevin  lies  against  an  officer  for 
chattels  attached  or  seized  in  exe- 
cution by  him,  provided  the  debtor 
be  not  the  plaintiff  in  replevin.  lis* 
ley  ei  oL  v.  Stubbs,  0  Mass.  280. 
00  iu  replevin  issue  is  joined  upon  the 
plaintiff's  property  in  the  chattels; 
the  jury  6nd  the  property  of  part  in 
the  plaintiff,  and  of  pairt  not ;  each 
party  is  entitled  to  damages  and 


writ  of  replevin,  the  plaintiff  is 
entitled  to  recover  the  value  of 
the  goods  replevied,  with  the 
damages  and  costs^  recovered  in 
the  writ  of  replevin  and  interest  on 
such  damages  and  costs  from  the 
date  of  the  judsrment  in  replevin  to 
the  time  of  rendering  jud^ent  on 
the  bond.  Jimoldy  Bailey  ^oL  8 
Mass.  140. 


costs.    Powell  V.  HvnsdaU.    0  Mass*  61  The  condition  of  a  replevin  bend 

s  (3.  was  to  prosecute  the  action  at  the 

06  The  aetion  of  replevin  is  not  wkh-  eoutdy  court  next  to  be  holden  at, 

^  the  statute  of  1788;  t.  42/s.  7»  &c*  rightly  describing  the  next  terns 
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t>f  the  common  pkas,  and  held  good. 
AmoU  v.  Men  ^aL    S  Mus.  I4r. 

^2  It  is  00  floffieient  giround  to  quash 
m  writ  of  repleiin,  that  the  officer 
has  taken  bond  for  a  larger  snm 
than  the  writ  directed.  Ciap  v. 
OuiU.     8  Mt88.  158. 

03  In  repleyioy  the  avowant  mnst  set 
forth  his  title,  and  alleee  the  es- 
tate of  which  he  is  seised,  or  the  o- 
vowry  is  bad.  Hdrrigon  v.  MIw 
to§h.     1  Johns.  Sep.  880. 

iVoperty,  in  a  stranger,  is  a  good  plea 
in  bar  or  abatement,  and  entitles 
the  party  to«  return  without  an  o- 
vowry;  and  a  reBlication  to  soeh  a 

J  lea,  that  the  defendant  entered  the 
oiise  in  the  nigfU  ii%M^  is  bad.   /6. 

M  If  the  replication  states  that  the 
^odii  were  delivered  to  the  plain- 
tiff' by  B,  for  safe  keeping,  and  that 
the  plaintiff  has  a  special  property 
Hk  them,  or  authority  to  make  the 
deposit,  such  replication  is  bad. 
Marrieon  v.  M^Moah.  1  JMns.  Be- 
portSj  880. 

■CO  Replevin  lies  for  any  iorfiotis  or 
unlawful  taking  pt  goods  $  and  not 
merely  in  eases  of  aistresB,  Pang* 
bum  T.  Patridge,   7  Johms.  Rep,  140. 

^66  There  are  no  replevin  in  Pennsyl* 
vana,  either  under  the  statute  Jdarl" 
bridge^  or  at  comnum  law  ;  but  only 
nnder  the  act  of  assembfy*  i  Ati- 
lasj  155.  1 

The  act  of  assenibly  does  tiot  rtttg- 
nize  two  kinds  of  replevin,  one  bv 
plaint,  and  the  others  by  writ  Ilfia, 

Replevins  are  made  always  returna- 
ble  writs  by  the  act  of  assembly, 
and  the  parties  appearamee  requir- 
ed on  the  return.    Ibid* 

The  act  directs  repleyins  to  be  deter- 
mined in  the  common  pleas.    Ibid. 

Replevin  lies  in  Pemisytwmia  where- 
ever  a  man  -elaims  goods  in  the  pos- 
session  of  another.    Ibid. 

Indicial  writs  de  proprietate  probanda 
cannot  be  issued  in  Pennsylvania. 
Ibid. 

87  The  sheriff,  in  an  action  of  trespass 
brought  against  him,  cannot  justify 
under  a  writ  of  replevin  if  ho  re- 
li9Bed  the  defendant  in  repleyin  a 
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reasonable  time  for  finding  security^ 
on  a  claim  of  property,  kMefore  the 
goods  in  question  were  removed* 
1  DaUaSy  225. 

58  As  the  law  gives  the  remedy  of  % 
distress  to  a  landlord,  it  is  incum- 
bent upon  the  sheriff  to  see  that  th0 
securityt  is  good,  before  he  returoa 
the  property  oii.a  replevin.  1  DaU 
/as,  8^1. 

The  value  of  the  distress  at  the  time 
of  the  replevin,  and  not  the  amount 
of  the  rent  due,  is  the  proper  mea- 
sure of  damages.    Ibid. 

Goods  distrained  oudit  to  be  valued 
before  they  are  delivered  on  reple- 
vin.   Ibid.  • 

50  The  sheriff  is  responsible  for  the 
sufficiency  of  the  sureties  in  a  re- 
plevin bond,  at  the  end  of  the  suit, 
when  the  landlord  has  established 
his  right  to  the  rent,  for  which  the 
distress  fvai  taken,    i  Dallas^  849. 

70  No  evidence  ought  io  be  admitted 
io  contradict  the  sheriff's  return  of 
^UmgatuTy  after  judgment  de  retomo 
JiabSudo  in  ireplevin.    i  Dallas^  489. 

71  The  goods  <u  a  stranger,  being  re- 
moved before  the  distress,  cannot 
be  pursued  within  thirty  days,  l 
AiiZos,  440. 

72  Where  replevving  cannot  be  main- 
^ned.    4  DauttSj  84^ 


REPRESENTATION. 

If  a  person  proceeds  upon  the  infor- 
mation of  another  to  do  an  act  in 
his  favour,  the  person  in  whose  fa- 
vour the  act  is  to  be  done,  is  bounds 
at  his  peril,  to  see  that  the  infor- 
mation given  is  correct.  Fauguier 
V.  BaUelt.    2  Johns.  Cases^  238. 


REflHuUE* 

1  On  motion  to  submit  to  a  fine,  the 
defendants  being  returned  rescuers, 
affidavits  read  denying  the  fact  or 
an  arrest.  The  King  v.  Minify 
and  another,    l  Sir.  6i2. 

2  In  case  of  the  rescue  of  a  disircsc 
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inleiided  feir  mlty  the  plaiDtiff  need 
not  »tate  thai  he  gave  netiee  of  the 
^istretw.  Nor,  if  the  rent  beeame 
due  upon  a  lease  for  years,  aver  oe*   1 

*    ciipation.     Nor,  though  the  rent 
was  payable  only  during  oeeupa- 
lion,  shew  any  more  than  the  lessee 
entry.     The  venne  may  come  from   2 
the  vill  where  the  resene  was,  wilh«» 
out  joining  either  the  vill  where  the 
demise  was  made,  or  the  distress 
taken*    Upon  a  lease  for  years,  the  3 
rent  is  payable  though  the  lessee 
never  occupies ;  contra  upon  a  lease 
at  will.    Bellasis  y.  Berbriche.    i   4 
L.  Raym,  170.     1  8alk,  209. 

8  In  die  ease  of  a  resene  there  are 
two  ways  of  proceeding.  If  the 
re.4(;ou8  19  returned  to  the  phllazer, 
and  process  of  outlawry  issues,  and 
the  rescue  is  brought  into  eourt,  he 
shall  not  be  discharged  upon  aiB-  i 
davits :  but  where,  upon  the  return 
of  a  rescue,  an  attaehoient  is  grant- 
ed and  the  party  examined  upon  in*  2 
terros^atories;  upon  answering  them 
be  shall  be  discharged*  The  King 
V.  BeU.    2  Saik.  566, 
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8 


1  Restitution  denied  npon  quashing 
ioquisiiiou  of  forcible  entry ;  lease 
for  years  standing  out.  The  King 
y.  Juslin  and  another,     2  Salk,  587. 

2  Traverne  inquisition  of  forcible 
entry  U  a  supersedeas  to  restitution. 
The^qiieen  v*  fVinUr.    2  SaUc.  588.    4 

8     Wrii  of  restitution  lies  not  as^ainst 
any  that  are  not  parties  to  the  re- 
cord.    The  King  and  ^.leen  v.  /«ea«-  5 
ver     2  SaUc.  587. 

4  ^  Where  the  money  re(*overed  in  a 
judgment  appears  by  record  to  be 
paid,  restitution  shall  be  without  a   6 
scire  facias  ;  otherwise  where  levi- 
ed only.     Mon.     2  SaUc.  583. 

5  Under  what  circumstances  the 
court  will  refuse  a  writ  of  restitu- 
tion, though  they  reverse  the  judg- 
ment, nnder  which  judgment  was 
obtained. .  2  DaUmy  205,  6,  7 
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RETURN  OF  WRITS. 

B.  R.  will  expeet  a  return  of  a  Id" 
Hat  to  Durham  on  granting  attach- 
ment  Chapman  v.  •Moddison.  3 
8tr.  1089. 

The  venire  facias  on  a  traverse  nf 
an  inquisition  must  be  returnable  at 
a  general  return.  The  King  ▼. 
R^ferts.     1  Wtls.  77. 

JV*on  sunt  inventi  is  no  good  return 
without  nee  eorwn  aliquis*     The 

King  V.  Tucker,     i  Sir,  225. 

Rale  on  bishop's  executor  to  re- 
turn ^ri/acta^cfe^onis  ecclesiasH' 
CIS.    lanjuit  v.  Jines.    i  8tr*  87. 


REVIEW. 

On  a  petition  for  review  the  peti* 
tinner  is  eonfined  to  the  all^tisu 
in  hispetition.     1  Mass,  99. 

Rnle  to  shew  eause  why  a  writ  of 
review  should  not  be  qnaiked) 
granted  on  the  affidavit  of  the  de- 
fendant in  review,  whieh  stated  that 
he  had  no  notice  of  the  petition  fer 
the  writ.    1  Mass,  120. 

The  adminiatrator  of  one  who  has 
died  pending  a  writ  of  revieir 
brought  on  a  judgment  reeovered  a- 
gainst  him  for  damages  in  an  aetisn 
of  trespass  qa*  clau/freg*  maji  m* 
der  the  statute  of  February  9, 17909 
come  in  and  proseeute  the  writ  ef 
review,    i  Mau.  159. 

Id  a  review  the  original  pleadiop 
cannot  be  altered  without  eoosent of 
the  parties,    i  Mass.  160»  ^2i 

AVbere  the  party  Imis  the  right  to 
review,  the  court  will  not  jprast  a 
ne%v  trial  unless  he  reliu^oish  M 
right.     1  Mam*  287. 

Costs  not  allowed  to  the  petition* 
er  on  a  petition  to  review,  when 
the  mistake  eomplained  of  was  a 
miscaleulation  of  the  interest  dse 
on  *  promissory  note,  although  the 
defendant  had  notice  of  the  oustake 
and  refused  to  pay.  1  Mms,  4*7. 
Judgment  in  review,  wlwrc  «hp 
writ  was  proseeutedby  one  of  the 
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defendants  in  tbe  name  of  all  the  additional  six  per  eent.  on  the  a- 

original  defendants,  none  of  nhom  mount  of  the  first  judgment  to  the 

appeared  except  him  Mho  proseen-  seeond  verdict,  double  costs,  and  in- 

ted  the  writ.     1  ^asg,  482.  terest  on  the  whole  from  the  date 

8    Where  a  defendant  against  whom  of  the  judgment  in  review.    Jenkins 

a  judgment  is  given,  reviews  the  et  al.  v.  T/is  JV*.  E.  Marine  Ins*  Co* 

af (ion  and  gives  bonds  to  proseeute  6  Mass,  33d. 

his  review  to  final  judgment,  and  14  No  review  lies  under  the  statute 

to  pay   the  damages,    and    costs,  of  1786,  e.  66,  unless  there  has  been 

Mhieh  the  original  plaintiff  may  re-  an  issue  to  the  country  tried,  and 

cover  upon  the  review,  or  the  ori-  not  two  verdicts  against  the  party 

ginal  judgment  and  interest  there-  ^plying  ^'^^  ^^^  review.     Ferry  v. 

on ;   and  aAer  entering  the  review  Goodmn>    6  Mass.  498. 

becomes  noiisait :    in  an  action  up-  If  there  has  been  but  one  trial,  and  a 

on  the  bond,  the  original  plaintiff  verdict  found  for  him,  at  which  he 

«liall  recover  the  amount    of  the  is  aggrieved,  he  may  review.    Ibid, 

first  judgment  with  interest  thereon.  No  review  lies  of  a  judgment  by  de- 

But  whether  the  costs  of  the  nonsuit  fault,  whether  the  damages  were 

dubitatur.    Hicks  v.  JOkinSyodm^x*  assessed  by  the  court  or  by  a  jury. 

4*  Mgss.  108.  Ibid. 

^   A  writ  of  review  does  not  lie  npon  Where  issue  in  law  as  well  as  fact 

a  jodgment  of  the  court  of  common  have  been  decided  in  an  action,  and 

pleas  rendered  upon  the  report  of  the  party  aggrieved  at  the  iudgment 

the  referees  appointed  pursuant  to  npon  the  veraiet  reviews  the  action, 

Uie  statute  of  1786,  c.  21.     Dickin^  the  issue   in  law    may  be  again 

Mn  V.  Davis.    4  Mass.  520.  tried.    Ibid. 

^0   Upon  a  review  of  nn  action,  in  16  The  statutes  of  1788,  c.  11,  and 

which  debt,  damages,  or  land  is  de*  1791,  c.  17,  do  not  authorize  the 

manded,  the  party,  in  whose  favour  court  to  grant  a  second  review,  af- 

the  error  of  the  former  judgment  is  ter  a  former  one  had  been  grante4 

corrected,  is  the  prevailing  party  and  prosecuted.    Ruggles  et  al.  y. 

within  the  provision  of  the  statdte  Frmand.  fi  Mass.  0i3. 

of  1784,  e.  28,  s.  9,  and  is  entitled  16  Reviews  are   only  had  in  actions 

tohis^osta.    Bruce y.  Leonard*    4  commenced  by    writ.     Borden  v., 

Mass.  614.  Bawen.    7  Mass.  93. 

^t  Where  a  petitioner  for  a  review  17  The  affidavit  of  a  petitioner  for  a 

sets  forth  a  legal  title  thereto,  the  review  may  be  used  on  Ihe  hearing 

cour^t  will  not  grant  it  on  his  peti-  of  the  petition,  to  prove  facts  known 

tion.  Byrnes V. riper etal.  5 Mass,  only  to  himself.    Cqffinv.  Mbot.  7 

863.  JlfaSS.  252. 

1^  But  in  such  case  where  the  peti-  Depositions  of  other  persons  are  not 

tion  does  not  appear  to  the  court  received  on  such  hearing,unless  tak- 

veiatious,  and   the  facts    alleged  en  with  the  usual  forms,  as  deposi- 

Iberein  are  not  denied  by  the  res-  lions  to  be  used  in  the  trial  of  the 

pondents,  the  court  will  not  award  cause.    Ibid. 

costs  to  the  respondents.    Ibid.  Blight  evidence  is  sufficient  to  sustain 

13  Id  an  action  brought  upon  a  bond  such  a  petition,  when  the  petitioner 

to  review  where  it  appeared  that  faan  had  no  trial.    Ibid. 
the  jarv  on  the  trial  by  review  had 

aifirmed  the  first  judgment  for  the  REVOCATION. 
ori<;inal  plaintifis,   who  were  the 

defendants  in  review,  and  had  add-  Special  verdict  finding  a  will  of  lands, 

<d  six  per  cent,  interest  to  the  time  and    that  afterwards  the  testator 

of  their  verdict,  ih^  court  gave  an  made  aiiud  testament.^  imports  not  a 
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reTocatioQ.    BUchins  ^.  BasseU.    2 

Satlc,  502.  RHODE-IBLAND. 

i  The  superior  court  of  Rhode-bland 

REVOLUTION.  b  the  hieheat  court  of  law  of  that 

atatOy  within  the  meaning  of  the 

1    The  American  reirolution  worked  S(^th  section  of  the  judicial  set: 

no  forfeiture  of  previously  vested  And  the  general  assembly  mizht 

rights  in  land.     Jackson  ex  denu  act  aside,  but  they  could  not  miuce 

Oansevoort  and  others  v.  Lunn,    8  a  decision.    9  Jkdlas^  808  to  818. 

Jokn».  Cases,  109.    ^  2    The  practice   of  the*  courts  of 

9  Where  a  British  sulject  died  seized  Rhode-Island  in  relation  to  diseos- 

of  lands  ill  this  state,  in  1702,  leav  tinnanees.    8  Dallas,  340  to  356. 

ing  daughters  in  England  who  mar-  8    In  wliat  cases  ten  per  cent,  damt- 

ried  British  sul^ects,  and  neither  ges  are  allowed  in  Rhode-Islsiid  oo 

they  nor  their  wives  were  Ameri-  protested  bills  of  exchange.  3  Dalr 

ean  citizens ;   it  was  held,  that  the  hs,  840  to  806. 

husbands  of  the  heiresses  might  he  4    Where  the  court  and  not  the  jfl7 

Jomed    in   (he  demise  with  their  may  assess  damages  in  this  state. 

vivos,  in  order  to  maintain  an  ae-  Jbid. 

tion  of  ejectment,  and  that  ^ren  if  9    The  English  statute  of  frauds  is 

the  marriages  were  subsequent  to  in  force  in  Rhode-Island.   S  IhOtth 

the  American  revolution,  such  mar-  410  to  4^. 
*  riages  with  aliens  would  not  impair 
the  rights  of  the  wives,  nor  prevent 

tl^  foil  enjovment  of  the  property  RICHMOND  PARK, 
according  to  tne  laws  of  the  mar- 
riage state  $    especially  after  the  Footways  (but  not  for  carriages  or  for 
provisions  contained  in  the  9th  ar-  horse  people)    through  hichmcd 
tiele  of  the  treaty  of  amity  and  com-  gate,  and  through  E^t  Sheen^tt, 
meree  with  Oreat  Britain,  of  the  across  JZicAmontf  park,  established. 
9th  November,  179  &.     Jackson  ex  Rex  r.  Benjamin  JBwrgess.   &Bm. 
demise  Oansevoort  S^  others  v.  Luna.  1^08. 
9  Johns.  Gas.  109. 

^    Thoush  in  case  of  a  purchase,  the 

law  will  recognize  the  title  of  an  RIOT. 
alien  in  lands,  until  office  found ; 

yet  in  case  of  a  descent,  the  law  i    Unlawful  act  to  be  done,  neeem' 

takes  no  notiee  of  an  alien  ftetr,  on  ry  to  a  riot     ^tuen  v.  Soky  ands- 

whom,  therefore,  ibfi  inheritance  is  nother.    2  8alk.  094. 

not  east.    But  where  the  title  to  2    If  three  or  more  assemble  i«»foi- 

land  in  this  state  was  acquired  by  ly,  and  quarrelling,  fall  upoo  om 

a  British  subject,  prior  to  the  A-  of  their  own  company,  it  is  oo  not; 

meriean  revolution,  it  seems  that  if  on  a  stranger,  it  is,  but  in  tbow 

the  right  of  such  British  subjeet  to  only  who  concur.    The  ^ueen  f.in- 

transmit  the  same,  by  descent,  to  lis.    2  Balk,  090. 

an  heir,  in  esse,  at  the  time  of  the  8    If  four  are  indicted  for  a  ^^y^ 

revolution,  continued  unaltered  and  die  before  trial,  and  two  *»[*'•" 

unimpaired ;  the  case  of  a  revolu-  guilty,  the  court  will  intend  tlialeVj 

f  ion  or  division  of  an  empire,  being  idence   was  given  ^?>^^^^^v'ne 

an  exception  to  the  general  rule  of  least  of  the  deceased.      The  Kwg 

law  on  this  subject.    Jackson  exde*  ▼•  Scott,    i  Black.  291  and  3W. 

«iV  Oansevoort  and  others  v.  Lunit.  4    If  a  number  of  people  assemble  w- 

;i  Johns.  Cases,  109.  gether  in  a  lawful  manner, »« ■r 
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.  on  h  law/ol  oceasibiiy  &•  for  elect- 
ing a  major  (as  it  was  in  the  ease,) 
or  tiie  like,  and  dnring  Die  assem- 
hlj,  a  sadden  affray  hapjpen,  this 
will  not  make  it  a  riot  ab  initiof  hut 
it  is  only  a  eommon  affray.  But  if 
a  nomber  of  people  assemble  in  a 
rioftoas  manner  to  do  an  unlawful  aet 
and  a  person  who  was  upon  the 
piaee  before,  upon  a  lawful  oeea* 
tioD,  and  not  pnvy  to  their  first  de* 
%\pij  comes  and  joins  wilh  them,  he 
will  be  guilty  of  a  riot  equally  with 
the  rest.  JaoU  chief  justice  with 
Fowdl  justice,  seemed  to  agree. 
Corporation  of  Orampound^s  Case* 
3  L,  Raym,  965. 

<  If  persons,  riotously  assembled,  in 
part  demolish  a  dwelling-house,  and 
st  the  same  time,  destroy  goods  and 
furniture  in  the  house;  although 
the  jury  should  find  that  such  goods 
and  furniture  were  not  destroyed 
"  by  means,"  or  "  in  consequence," 
of  the  demolishing  of  the  house, 
the  hundred  is  liable,  under  1  G.  l, 
Stat.  2,  e.  By  s.  a,  to  yield  damages 
for  the  destrdetiott  of  the  goods  and 
farnitnre,  as  well  as  of  the  house. 
Bifde  T.  Cogan,   2  Doug.  690  to  707. 

^  Bo,  if  the  rioters,  in  demolishing 
the  house,  do  damage  to  the  garden, 
the  hundred  shall  yield  dankages  for 
the  garden.  Wihnat  v.  HorUm*  2 
Ihvg.  70t,  n.  to  701',  II. 

^^  If  an  action  will  lie  on  the  riot 
aet  against  the  hundred  beyond  a 
year  from  the  time  when  the  dam- 
age was  done  ?  Ihid, 

A  Droseeution  for  the  felony  under 

'  that  act  must  be  commenced  within 
the  year.    Ihii, 

%.  If  twelve  or  more  must  be  engag- 
ed in  the  demolishing  a  house,  to 
entitle  the  party  to  an  action  a- 
eainst  the  hundred  ?  IM. 

The  number  of  twelve  is  not  necessa- 
ry to  eonstitute  a  felony  under  the 
aet.    Ibid. 

^  The  hundred  are  not  liable  in  an 
aetion  for  damages,  brought  by  the 
perMin  injured  by  a  mob  beginning 
to  poll  down  his  house,  ^,  unless 
the  riot  be  of  such  a  kind  as  to  a* 


mount  io  felony  within  statute  1  0« 
1.  Stat  2,  e.  0.  Reid  v.  Clarke  and 
al^    7  Term  Bm,  496. 

8  In  that  case  the  breaking  of  tha 
plaintiff's  windows  by  a  mob,  he* 
cause  he  would  not  illuminate  his 
house  on  a  particular  occasion,  was 
held  not  to  be  within  the  act.   '  J& 

0  Where  a  mob  attacked  a  baker'li 
bouse,  and  broke  the  glass  and 
shutters  of  the  windows,  and  com- 
pelled him  to  sdl  floor  at  a  price 
named  by  themselves,  below  the 
marketable  value :  held,  thia  was 
evidenee  for  the  jury  of  a  felootooa 
beginning  to  demolish  the  house, 
&c.  within  the  4th  section  of  the  ri*. 
ot  act ;  and  that  the  plaintiff  might 
recover  for  the  damages  done  to  the 
house,  in  an  aetion  against  the  hun^ 
dred  on  the  6th  section,  but  not  for 
the  value  of  the  flour  so  sold ;  that 
not  being  consequential  to  the  act 
of  demotitiou ;  nor  could  he  recover 
for  the  value  of  other  flour  taken 
and  wasted  in  another  warehouse 
distinct  from  his  dwelitng-house,  on 
the  opposite  side  of  the  street,  of 
which  the  lock  only  was  burst ;  that 
not  being  a  beginiiing  to  demolish^ 
&c.  within  the  act,  with  the  view 
with  which  it  appeared  to  have 
been  done.  Btarows  v.  Wright,  i 
EastjQiS. 

10  Where  a  mob,  after  beginning  to 
demolish  and  pull  down  a  house, 
steal  flour  therein,  or  force  the  own- 
er to  sell  it  at  an  under  price,  the 
value  thereof  cannot  be  recovered 
in  an  action  against  the  hundred 
on  the  6th  section  of  the  riot  act,  1 
G.  1,  Stat.  2,  e.  0*  such  stealing  and 
robbery  beine  substantive  felonies, 
and  not  within  the  offeuoe  created 
by  the  4th  section  of  the  act.  But 
flour  which  was  spoiled  or  destroy- 
ed at  the  time  of  such  beginning  to 
demolish,  &e.  may  be  so  recovered. 
Oreasletf  v.  Higginbatham.  1  £asf, 
686. 

li  To  support  an  action  against  the 
hundrea  for  damages  on  statute  1 
O.  1,  gtatute  3,  c.  9,  for  the  ridtoui 
demolition  of  a  house,  it  is  not  ne* 
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eesBary  to  prevo  that  twelve  rioters 
were  assembled  at  the  time.  Fritch" 
et  V.  Waldron.    5  Term  Rep,  i4f. 

iS  Suek  an  aetion  is  maintaiaabke  by 
a  trustee,  in  whom  Uie  legal  estate 
la  Tested  for  existiag  purposes,  aod 
(as  it  seems)  evea  by  a  bare  trustee 
of  a  satisfied  term-    Ibid, 

19  An  order  of  justiees  for  the  levy- 
iog  of  money  upon  the  inhabitants 
of  i^n  hundred  under  the  riot  act, 
direeting  that  tho  money,  when  le- 
vied, shall  be  paid  into  the  hands 
of  a  banker,  subject  to  their  further 
order,  is  bad.  R.  v.  InhabUantB  of 
iha  Hundred  qf  Hotf shire*  B  Term 
Rep.S^. 

M  The  money  should  be  directed  to 
be  paid  to  the  party  entitled.  Ibid. 

i5  A  writ  of  ei^ention  sued  out  by 
the  party  who  has  recovered  dama- 
ges against  the  hundred,  and  deliv- 
ered by  the  sheriff' to  the  justices,  is 
a  good  foundation  for  an  order  to 
levy  the  amount— i^Spm6.    Ibid. 

lA  The  order  fi>r  levying  the  dama- 
ges ought  to  be  upon  the  inhabitants 
of  the  ^^  towns,  parishes,  villages, 
and  hamlets,"  pursuant  to  statute 
S7  £liz.  e.  1^,  and  not  upon  the  in- 
habitants of  the  ^'  districts  and  pa- 
rishes" within  the  hundred.    Ibid. 

i7  If  a  mob  riotously  and  by  force  de- 
molish a  gaol,  by  whieh  the  debt- 
ors escape,  the  sheriff  or  gaoler  is 
answerable  in  an  action  on  the  case 
to  the  creditors  for  their  escape. 
Bim  V.  The  Duke  (^Mnfolk.  4i 
Term  Rep.  789* 


RIVERS. 

i  A  navigable  river  is  the  king^s 
highway  for  the  use  of  himself  and 
his  subjects.    «tfium.    Lcffft.  a^a. 

%  A  ri^t  to  a  track  path  on  each 
side  of  the  river  IVes  (alternately) 
fbr  towing,  without  paying  any  ac- 
knowledsrement,  found  upon  a  trial 
at  bar.  Pierse  v.  Lard  Fauconber^. 
A  Burr.  292. 

t.  The  puUie  are  not  entitled  at  com- 
mon law  to.  tow  on  the  banks  of  an- 


cient navigable  rivers.    Ball  t.  Ber" 
beri.    3  Term  Bev.  253. 
The  right  must  be  founded  either  ob 
statute  or  on  usage.    Ibid. 

4  If  an  act  of  parliament  for  inelos' 
ing  and  allotting  the  common  aud 
waste  lands  of  a  parish  throitt;h 
whieh  a  navigable  river  flows,  es' 
power  commissioners  to  set  out  sitdi 
public  and  private  roads  and  wayi 
as  they  shall  think  necessary,  sod 
direct  that  ail  roads  and  ways  sot 
set  out  shall  bo  deemed  part  of  the 
lands  to  be  allotted,  an  aneieottow- 
ing  path  on  the  bank  of  the  river, 
though  not  set-out  by  the  eommii' 
sinners,  still  subsists,  for  it  is  sot 
within  their  jurisdieiion.  Simfson 
r.  Scales.    2  B03.  ^  PiiZI.  406. 

5  The  owner  of  land  throngh  whieh 
a  river  mns,  cannot,  by  enlarging* 
channel  of  eertain  diinensionft 
through  which  the  water  had  been 
used  to  flow  before  any  appropria* 
tion  of  it  by  another,  divert  more  of 
it  to  the  prejudice  of  any  other  land 
owner  lower  down  the  river,  who 
had  at  any  time  before  soeh  en- 
largement appropriated  to  himself 
the  surplus  water  whieh  did  not  es- 
cape by  the  former  channeL  Ao* 
ley  V.  Shaw.    6  East^  20(^. 

e  Whatever  addition  is  made  to  the 
shores  of  rivers,  &c.  by  alluvion, 
from  natural  causes,  or  from  an 
union  of  natural  aod  artifieial  raos- 
es,  belongs  to  the  owners  of  the 
shores.  Jldams  v.  Frothin^^am.  S 
JIass.  352. 

JLow^ivater-mark  is  a  description  0' 
the  boundary  of  land  in  a  jttdgment 
in  a  real  action  sufficiently  certai". 
to  enable  the  sheriff  to  exeeutesneb 
judgment  by  an  tUbereeidcies  Sdi- 
Ibid. 


ROADS. 

The  review  of  roads,  though  wA  tak- 
en notice  of  in  the  act  of  assemWj* 
has  always   been  granted,  aod  1^ 
now  become  a  matter  of  right. 
UaUm^iU 
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ROBBERV. 


A  larceny  eommitted  with  actual  force 
and  violence  or  with  constructive 
force,  by  any  assault  and  pultio^  in  6 
fear,  is  a  robbery ;  and  in  au  indict- 
meat  for  such  oftenee,  and  allega- 
tion of  force  and  violence  is  suffi-  7 
cient;  without  alleging  that  the 
party  robbed  was  put  in  fear. 
CommanweaUk  t.  Humphries.  7 
•Moss.  242. 


8 


0  Eiplanatory  words  not  to  be  added 
to  the  order  when  it  is  made  a  rule 
of  court;  but,  if  necessary,  they 
must  be  made  a  separate  rule.  A- 
notu    Lojftj  101. 

Seals  of  the  supreme  court,  \ni!L 
circuit  courts  of  the  United  6ta/e.<y 
established..  2  Dallas^  309. 
Rules  respeciiog  the  admission  of 
counsellors  and  attomiet!!  in  the  su- 
preme court.    2  Dallas,  399,  400. 

All  process  of  the  supreme  court 

shall  be  in  the  name  of  the  Presi" 

dent  of  the  United  States.    2  DaUaSj 

4oa 

ROCHESTER,  TOWN  OF.         9    Rule  relative  to  ihe  practice  of  the 

supreme  court.  2  Dallas^  411. 
The  freeholders  and  inhabitants  of  10  If  the  transcript  be  not  filed  by  tha 
the  town  of  Rochester  were  not  made  sixth  day  of  term,  either  pjairty  may 
a  body  corporate,  by  the  patent  to  have  a  continuance.  3  Cranc/i,  339. 
Beckman  and  others,  in  1703.  Jack^  If  judgment  below  be  30  days  before 
son  ex  dem»  Hardenberg  v.  Sehocn"  the  sitlinfj;  of  this  court,  the  record 
maker.    :2  Johns,  Rep,  230.  must  be  filed  within  th«  first  six 

A  deed  from  the  trustees  of  the  town       days  of  the  term.    Ibid, 
of  Rochester,  dated  1714,  was  held   In  all  cases  from  the  district  of  Co* 
to  be  valid,  though   the  grantors       lumbia^  the  record  must  be   filed 


were  not  trustees  in  that  year,  but 
in  1717,  there  being  a  mistake  in 
the  date  of  the  deed.   /bid. 


RULES  OP  COURT. 

1  All  e^rged  rules  to  a  subsequent 
term  to  be  fixed  to  subsequent 
days  therein,  and  copies  thereof  to 
be  given  tlie  judf>;es  the  day  before 
the  bee;inuing  of  every  term.  Re^ 
gula  Generalis.    3  Burr,  i84i* 

2  It*  a  man  enters  into  a  rule  in  K. 
B.  not  to  sue  execution  upon  a  judg- 
meat,  and  brings  an  action  of  debt 
upon  the  judgment,  it  is  a  breach  of 
the  rule.    dnon.    2  Salk.  595. 

3  A  rule  of  court  giving  specific  i^e- 
lief  in  a  ease  where,  by  law,  the 
party  is  not  entitled  to  two  different 
remedjies,  is  a  bar  to  an  action  for 
the  same  cause.  Cameron  ^  al.  v. 
Reifnolds.    Cowp.  406. 

4  Rule  for  oiie  not  party  to  the  suit 
to  attend  the  muster.  Elwood  v. 
8\r  Godfrey  Kndler.    1  Str.  477. 

VOL.  XIX.  8$ 


within  the  first  six  days  of  the  term. 
Jbid. 

If  errors  are  not  assigned  according 
to  the  general  rule,  the  writ  of  er- 
ror will  be  dismissed  with  cost^.  lb. 

If  the  defendant  refuses  to  plead,  the 
court  will  proceed  ex  parte.    Ibid, 


RULES  OF  THE  KING'S 
BENCH  t^RlSON. 

1  One  committed  for  a  contempt  can*' 
not  have  the  benefit  of  the  rules. 
The  Case  of  Landen  Jones.  2  Str. 
817. 

2  Unles  of  the  prison  enlarged  till 
prison  repaired.  Case  of  the  prison 
of  tlie  king^s  bench.    2  Str.  678. 

3  Oue  in  custody  on  excom^  cap^  is 
to  have  the  benefit  of  the  rules. 
The  King  v.  Buckland.  1  Str.  413. 

S 
SAILORS. 

1    The  wages  of  a  sailor  not  payable 
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if  8Lip  be  lost  or  taken  before  the 
end  of  the  voyage.  Uernaman  v. 
Bawden.    3  Burr.  18tl«. 

2  iSeameu  lose  their  wages  where  the 
ship  is  lo!«t  before  she  eoines  to  a 
port.  Jnon.  3  Salk,  23.  i  L. 
liaym.  030. 

3  If  a  tihip  is  freighted  ont  and  home 
and  captured  on  her  homeward- 
bound  voyage,  the  mariners  shall  be 
paid  for  their  outward  voyai,e,  and 
for  half  the  time  they  stayed  at  the 
port  of  delivery.  Jlnoru  ±L,Raym. 
789. 

4  A  mariner  who  is  impressed  upon 
his  voyage  shall  recover  wages  for 
that  part  of  the  voyage  he  had  per- 
formed before  he  was  pressed,  if 
the  ship  out  of  which  he  was  pres- 
sed arrives  at  her  delivering  port. 

If  a  ship  is  captured,  though  she  may 
be  ransomed  afterwards,  the  marin- 
ers lose  their  wages.  TViggins  v. 
Ingleton*    2  Z.  Laym.  1211. 


sales: 

1  Sugars,  which  were  in  the  king's 
warehouse,  under  the  locks  of  the' 
king  and  the  owner,  from  whence 
they  could  not  be  removed  till  the 
duties  were  paid,  were  advertised 
for  sale  by  auction  on  the  20th  of 
September^  when  samples  of  half  a 
pound  weight  fVom  each  hogshead, 
drawn  after  the  sugars  had  been 
weighed  and  the  duties  ascertained 
at  the  king's  beam,  were  produced  to 
the  bidders  assembled  ;  and  the  auc- 
tioneer (having  then  before  him  the 
printed  catalogue  of  sale,  contain- 
ing the  lots,  marks,  and  number  or 
hogsheads,  and  the  gross  weight  of 
the  sugars,  and  aho  another  writ- 
ten paper  containing  the  conditions 
efmle^  which  latter  he-  read  to  the 
bidders  as  the  conditions  on  which 
the  sagars  mentioned  in  the  caia- 
lojs:up  were  to  be  sold ;  but  {t!ie  two 
pap^^rs  were  neither  extemallj  an- 
mwed,  nor  contained  any  internal 
tpjerencf.  to  each  other,)  wrote  down 

«u,  tlie  catalogue  the.  Qame  of  the 
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highest  bidder  and  the  sum  bid  for 
the  particular  lots ;  having  first  in* 
formed  the  bidders  that  the  duties 
were  not  then  paid,  but  would  bt 
paid  on  the  morrow  by  the  seller; 
and  after  the  biddings  closed,  tAe 
samples  were  delivered  to  and  ac- 
cepted by  the  purchaser,  according 
to  the  usual  practice  at  such  sales, 
as  part  of  his  purchase,  to  make  Dp 
tire  quantity  marked,  as  weighed  at 
the  king's  beam.  And  a  fire  hav- 
ing consumed  the  sugars  on  the22d 
September,  before  the  duties  coold 
be  paid,  and  without  the  default  of 
the  seller  ;^  held, 

1st.  That  at  common  law  this  was  a 
sale  to  change  the  property  at  the 
time  and  place  of  auction,  thouj^ii 
the  goods  could  not  be  delivered  till 
the  duties  were  paid,  which  w&» 
known  at  the  time ;  such  being  the 
manifest  iirtent  of  the  contraetios; 
parties  ;  and  consequently  that  the 
loss  must  fall  ifpou  the  buyer. 

2d.  That  assuming  a  sale  of  goods  by 
auction  tor  be  within  the  I7th  see* 
tton  of  the  statute  of  frauds  29  Gar. 
2,  c.  9,  (which,  whether  it  were,  or 
.  not,  was  not  now  necessary  to  be  de- 
cided) and  therefore  requiring  to 
be  evidenced  by  a  meraorandaiD  ia 
writing  of  tlie  bai^in,  signed  fay 
the  party  to  be  ehai^d,  or  his  ai- 
thorized  agent,  except  where  the 
buyer  shall  receive  part  of  the 
goods  sold ;  yet,  here  the  delivery 
to,  and  acceptance  of  the  samfUs 
by  the  boyer;  which  delivery  wai 
made  as^  part  of  the  thing  purehat- 
ed,  and  upon  which  the  duties  were 
paid ;  at  any  rate  took  the  case  oat 
of  the  statute. 

3d.  It  seams  that  taking  sales  of  goods 
by  auction  to  be  ivithin  the  iTIh 
section  of  the  statute,  the  anetionepr 
or  broker,  who  is  midd legman,  oiobI 
be  taken  to  be  the  agent  of  both 
parties,  so  as  to  bind  the  purchaser 
by  his  signature.  Hinde  v.  ffhitt- 
house  ^  Oalan,    7  East,  BBS. 

2  M  A.  contracts  to  sell  certain  good« 
to  B.  OB  a  credit,  provided  B.  sh**' 
fui'nish  a  surety  for  the  priee,  tai^ 
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delivers  (he  goods  withont  soeh  su- 
rety furoished,  bat  deelariDf;  that 
he  should  not  consider  Iheoi  as  sold 
UDtiJ  Ihe  seearity  should  be  given, 
the  property  remains  in  w9.  netwitii- 
standing  such  delivery.  Uussey  et 
ai  V.  Thornton  et  at.  4  Mass,  405. 
8  id.  purchased  a  negro  slave  of  B. 
for  200  dollars,  for  whieh  he  gave 
his  bill  payable  in  five  months ;  and 
it  was  agreed  between  the  parties, 
that  if  Ji.  or  his  wife  did  not  like 
the  slave,  B»  should  take  him  back, 
if  he  was  returneil  any  time  within 
ii?e  months,  and  refund  the  por- 
diane  money,  ji.  offered  to  return 
the  slave  within  the  five  months, 
and  B.  refused  to  take  him,  or  re- 
fund ihe  purchase  money.  It  was 
held,  that  jS.  was  entitled  to  recov- 
er the  amount,  as  damages  for  the 
nen-performance  of  the  agreement. 
OUes  V.  Bradley*     2  Jo/ins.  Cases^ 

293. 

^  On  a  sale  of  lands  by  trustees,  or 
persons  acting  in  auter  droit,  tiiey 
are  not  responsible  in  case  of  an  e- 
vietion  of  the  purchaser,  unless 
there  is  fraud,  or  an  express  war- 
ranty. Murray  y.  Trustees  of  Ring' 
wood  Company.  2  Johns.  Casesy 
278. 

6  Where  Ji.  contracted  to  sell  a 
house  and  lot  to  B*  and  C  purchas- 
ed of  jB.  all  his  right,  &c.  it  was 
held  that  C  though  a  bona  fide  ptir- 
ehaser,  without  notice,  must  take 
the  property,  subject  to  all  the  e- 
<iaiiy,  existing  between  the  original 
parties,  Ji,  and  B.  Murray  v.  Go* 
vemeur  and  others.     2  Johns  Cases^ 

438. 

6  A  crop  of  wheat  growing  may  be 
•old  by  parol,  ^eweonnb  et  aL  v. 
Airmer.    2  Johns.  Rep.  421,  n. 

^  •4.  being  indebted  to  B,  by  a  prom - 
iuory  note,  for  1,157  dollars,  it  was 
agreed  in  writins;  hetween  them, 
that  Ji,  should  deliver  to  B,  as  much 
cm{,  at  ten  dollars  per  chaldron,  as 
would  amount  to  the  sum  due  on 
the  note,  the  coal  to  be  of  the  like 
qaality  with  that  purchased  by  «^. 
^Aout  of  a  certain  ship.     No 


time  or  place  was  fixed  fbr  the  de« 
livery.  ^.  having  in  his  coal  yard, 
a  large  quantity  of  coal,  and  sutli- 
cient  of  the  quality  mentioned, 
though  consisting  of  different  kinds, 
immediately  afterwards,  and  at  dif- 
ferent times,  tendered  to  B.  the  coal, 
in  satis&letion  of  the  note,  and  R. 
made  no  objection  to  the  place  or 
mode  of  delivery,  but  said,  at  one 
time,  he  would  send  and  take  them, 
and  at  another,  that  he  was  not 
ready  to  receive  them,  and  finally 
neglected  to  take  them.  In  an  ac- 
tion afterwards  brought  by  B.  a- 
gainst  w9.  on  the  note,  it  was  held, 
that  the  agreement  for  the  delivery 
of  the  coal  was  valid,  and  that  the 
tender  on  the  part  of  wi.  was  equiv- 
alent to  a  performance,  so  as  to  bar 
the  plaintdf's  action,  and  might  be 
pleaded  by  way  of  accord  and  satis^ 
faction.  Coit  and  fVeolsey  v.  Uous- 
ton.  3  Johns,  Cases,  2-lr3. 
%  In  an  action  of  assumpsit  on  the 
sale  of  goods,  for  not  delivering 
-goods  of  a  certain  description,  but 
•of  a  different  sort  and  quality,  either 
and  express  warranjy  or  fraud  must 
be  alleged,  and  the  plaintiff  must 
prove  the  allegations  as  laid  in  the 
declaration.  Snell,  Stas^g,  Sf  Co, 
V,  I.  Moses  «^'  Sons.  ±  iohns.  Rep. 
97. 

9  In  assumpsit  for  a  fraud  in  the  sttle 
of  goods,  the  declaration  should 
contain  either  an  express  warranty, 
«r  q^n  averment  that  the  vendor 
knew  of  the  bad  quality  of  the  ar- 
ticles, at  the  time  of  sale  ;   and  the 

f>roofs  mdst  correspond  with  tho  al- 
egatioTis  in  the  declaration.     Perry 
V.  Aaron,    l  Johns,  Rep.  129. 

10  In  every  sale  of  personal  chattels, 
there  is  an  implied  warranty  as  to 
the  title  of  the  vendor.  Miter^  as 
to  the  quality  or  soundness  of  the 
thing  sold.  Defreeze  v.  Trumper. 
1  Jo^RS.  Rep.  274. 

11  Where  the  parties  in  the  sale  of  a 
ship  reduced  their  contract  to  viritine; 
by  a  biU  of  sale,  it^was  held,  that  no 
action  would  lie  on  a  ^arol  warran- 
ty made  at  the  time  ot  the  sale^  and 
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^'here  no  frand  was  alleged.  Jlfitnt-  does  not  take  away  the  rights  of 

pherd  v.  Mc^  Pherson,     i  Johnson*s  third  persons.     Jackson  ex  dm. 

Jtep.  414.  Chratz  v.  Catliiu    2  Johns.  Rep.  il8. 

12  The  English  law  as  to  sales  in  48  •^.  sold  to  B.  a  qnanlitj  of  paints 
market  overt  h  not  applicable  here.  for  good  SpanM-brown  and  tc^tte- 
jy/ieeliiTight  v.  Depeijsier.  I  Johns.  leadj  and  for  a  foil  price ;  the  paints 
Uep.  471.  proved  to  be  bad,  and  of  no  valoe. 

13  Where  the  contract  of  sale  is  re*  It  was  helil  there  was  no  warranty 
diiced  to  writing,  you  cannot  main-  in  the  case,  and  to  make  A.  liable 
tain  an  action  on  an  implied  war-  there  mast  be  either  an  express 
raiUy,  bul  only  for  a  deceit.  fFil-  warranty  or  fraud.  Holden  r.  Ik- 
sorkv.  MarM.     1  Johns.  Rep.  603.  kin,    4  Johns.  Reports^  421. 

14  Jl'  sold  a  parcel  uf  beef  to  B.  who  10  A  delivery  of  the  key  of  the  wire- 
paid  him  (he  price,  and  it  was  a-  house  in  which  goods  sold  are  de- 
greed that  the  beef  should  remain  posited,  is  a  suflicient  delivery  of 
in  the  custody  of./},  uutil  it  was  sent  the  goods  to  transfer  the  propenj. 
to  JVl  Seven  or  eight  months  Wilkes  and  Fontaine  v.  Ferres,  0 
aflerwar^.4,    B.    received    a  part,  Johns.  Rep.  835. 

and  sent  it  to  JV*. ;   but  it  was  re-  A    delivery    of  the    receipt   of  the 

turned  a^   bad,  and  on  inspection,  store-keeper  for  the  goods  kept  in 

the  whole  was  found  unmerchanta-  his  store,  being  documentary  eri- 

ble.     In  an  action  brought  by  B.  a-  denee  of  title,  is  tantamount  to  a  de* 

gainst  «/9.  for  not  delivering  him  livery  of  the  goods.     Ilrid. 

merchantable  beef,  it  was  held,  that  20  Where  d.  bonsht  a  wageon  of  JR. 

on  tlie  payment  of  the  purchase  mo«  on  sight,  and  n.  affirmed  it  to  b6 

ney,  the  properly  was  transferred  worth  much  more  than  its  real  val- 

to  B.  and  that  it  remained  after-  ue,  it  was  held  that  B.  was  not  lis* 

V  ards,  in  the  custody  of  the  vendor  ble  to  an  action  of  deeeit  for  a  fake 

at  tlic  risk  of  the  vendee;  and  that,  affirmation,  there  being  no  express 

as  the  beef  was  good  when  the  mo-  warranty  or  fraud.    JOiuvisr.MtA' 

Dry  was  paid,  the  vendee  must  bear  er.    5  Johns.  Rep,  354. 

tiic  loss  of  i(s  subsequent  destruc-  21  Jl.  sold  to  B.  who  was  a  tnaUiUr 

?ion.      La}isinf^  Sf  Lansing  v.  TuV"  and   brewer,  a  cargo  of  VirgiiM 

nor  §•  Strafford.     2  Johns.  Rep.  13.  wheat,  and  it  wag  known  to  BAt 

15  To  an  action  on  a  bond,  given  for  be  southern  wheat,  whieb  is  always 
ihp  con^iideration  of  a  chattel  sold,  more  or  less  heated,  but  not  ssss 
the  defendant  cannot  plead  in  dis-  to  injure  it  when  manu factored  into 
Charcot*,  a  tvant  or  failure  of  consid-  flour,  though  it  renders  it  unfit  fer 
eraii(»i),on  the  ground  of  a  false  re-  malting.  A  sample  of  the  wheat, 
pres^'iiialion  or  warranty,  as  to  the  taken  in  the  usual  manner, from  th6 
aniol?  sold.  Vrooman  v.  Fhelps.  cargo,  was  shown  to  i?.  beftre  tbe 
2  .Juhr<s.  Hep.  IT 7.  purchase,  which,  on  experimcot, be 

Iti  (>n  a  s.ile,  on  good  faith,  and  with-  found  to  malt.     B.  received  part  of 

out  uarranty,  the  buNcr  takes  the  the  cargo,  but  finding  some  of  it 

ri-^k.     Ihrlan  v.  Sammis.    2  Johns.  heated,  and  unfit  for  malting,  refiM- 

Rpji'  i"0.  ed  to  receive  the  remainder,  thoogh 

17  >Vhere  by  a  prlrate  act  of  the  le-  it  was   good  merchnnfabie  wheat, 

gislature,  ihc  property  of  a  person  and  equal  to   any  sonthero  wheat, 

was  directed  to   be  sold,   without  jf.  tendered  the  residne  of  the  esi^ 

warranty,  by  the  surveyor-general,  to  JS.  and  gave  him  notice,  that  an- 

and  the  purchase  money  to  be  paid  less  he   received  and  paid  fsrtho 

to  certain  creditors,  such  a  sale  a-  whole,   the    residue  or  the  cargo 

mounts  only  to   quit  el  aim  of  any  vrou  Id  be  sold  at  public  auction,  and 

ri;^ht  or  interest  in  the  state,  anil  B.  held  responsible  forany  defiricn- 
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«y  in  the  amount  of  safes.  It  was 
iield,  that  the  sample  of  the  wheat 
^ileiivered  to  the  vendee  was  a  fair 
specimen  of  the  quality  of  the  arti« 
eie:  that  a  cootraet  of  sale,  and  de- 
livery of  a  part,  transfered  (he  pro- 
perty to  the  vendee ;  and  that  the 
sob^eqiieut  «aie  of  (he  residue  of  the 
ulu'at,  was  not  a  waiver  of  the  eon* 
iraet  ;  the  vendor  being  bj  the  re- 
fusal of  the  vendee  to  aecept  the 
wheat,  at  liberty  to  abandon  it,  or 
iCispo.se  of  il,  bona  Jide^  as  ageot  of 
(he  vendee,  to  the  best  advanta^, 
by  a  sale  at  public  auelinn.  Saitds 
and  Crump  v  Taybr  and  Loveti.  B 
Johns,  Hep.  395. 

22  A  stone  for  i^rinding  bark,  affixed 
to  a  mill,  called  a  bark  mill,  is  not 
part  of  the  freehold,  but  personal 
property.  Hermancev,  Vemoy,  6 
Johns,  Rep.  6. 

Every  vendor  of  personal  property  is 
eoDsidered  as  warranting  the  title 
of  the  thing  sold,  thoosh  there  is 
no  express  warranty,    jhid. 

23  A  person  who  has  sold  personal 
property  is  not  a  competent  witness 
for  the  vendee  of  suen  property,  in 
a  suit  brought  against  the  vendee 
for  taking  it  away.  Heerniance  v. 
Vernoy,     6  Jo/ins.  Rep.  5. 

^  Where  on  the  sale  of  goods,  the 
vendor  takes  the  note  of  a  third 
person,  payable  at  a  future  day,  iu 
payment,  at  his  own  risk,  and  there 
i«  a  fraudulent  representation  on 
the  paK  of  the  vendee  as  to  the 
Bote,  the  vendor  may  bring  his  ac- 
tion immediately,  for  goods  sold 
and  delivered,  againi^t  the  veudee. 
Wilson  V.  Foree^    6  Johns.  Rep.  ito. 

29  ^Basumpait  is  the  proper  form  of 
action  where  there  is  a  warranty 
express  or  implied  in  the  sale  of 
ehattels ;  hut  if  the  plaintiflTgroonds 
his  aetioD  on  deceit  or  fraud  in  the 
^ale,  (ho  deceit  or  fraud  must  be 
substantially  alleged.  Evertson^s 
Ex^uters  v.  J^iles,    &  Johns.  Rep, 

^  If  a  man  sells  a  different  interest 
from  that  %vhieh  he  pretends  to  sell, 
it^d  espetially.  if  the  contract  is 


founded  in  ignoranee  and  fraud,  the 
purchaser  of  the  chattel  may  re- 
turn it  to  the  vendor,  if  he  does  so 
immediately  after  the  discovery  of 
the  imposition;  and  therehv  rescind 
the  contract.  Ketletas  v.  iFUet.  7 
J.  Rep.  3^. 

27  Purchase  at  a  consfable's  sale  is 
not  sufficient  to  prove  property,  un- 
less the  authority  upon  which  the 
constable  acted  be  also  shown ;  for 
a  sale  by  the  officer,  without  au- 
thority, would  give  no  title  to  the 
porehaser.  Carter  v.  Simpson.  7 
Johns.  Rep.  538. 

28  If  a  seller  will  not  make  an  assu- 
rance when  reasonably  demanded^ 
he  loses  the  bargain,  and  the  pur- 
chaser is  not  bound  to  wait  until  he 
is  able  to  convey  ;  and  it  seems, 
that  after  a  continued  neglect  and 
ability  of  the  seller  for  six  years 
subsequent  to  a  request  and  refusal 
to  convey,  neither  any  conrt  of  law 
nor  equity  would  interfere  to  en- 
force the  performance  of  the  agree* 
meat.  Van  Benthuysen  v.  Crapser. 
8  Johns.  Rep.  257. 

29  Irregttlarities  and  frauds  at  com* 
missioners  sales.    4  Dallas^  218. 

80  The  act  of  assembly  of  Maryland 
which  authorizes  the  commissioners 
of  the  city  of  Washington  to  resell 
idiots  for  default  of  payment  by  the 
first  purchaser,  contemplates  a  sin^ 
gle  resale  only ;  and  by  that  resale 
the  power  given  by  the  act  is  exe- 
cuted. Oneale  v.  Thornton.  6 
CrancA,  53. 

31  By  selling  and  conveying  the  pro- 
perty to  a  third  purchaser,  the  com- 
missioners precluded  themselves 
f^om  setting  up  the  second  sale,  and 
the  second  purchaser,  by  making 
this  defence,  affirmed  the  title  of  the 
third  purchaser.    Ihidn 


SALVAGE. 

1  The  commander  of  a  stranded  ves* 
sel  liaving  by  the  recommendation 
of  the  pilot,  who  came  to  his  assist- 
ance, sent  to  the  defendant  on  shore, 
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'till  then  a  stranger  to  him,  to  send 
all  the  help,  which  was  necessary ; 
^vhich  he  accordingly  did ;  and  un< 
der  this  direction  (but  also  under 
the  inspection  of  the  custom-house 
'oifiicers  attending)  the  goods  were 
brought  on  shore,  and  housed  under 
the  joint  locks  of  himself  and  the 
collector  of  the  eustoms :  and  he 
paid  all  the  salvors  ;  held  that  this 
constituted  him  tlie  agent  of  the 
owners,  and  took  the  ease  out  of  the 
statute  12  Ann.  st.  2,  c.  18,  s.  2,  for 
regulating  the  quantum  of  salvage 
by  the  award  of  three  justices  of  the 
fieace ;  which  statute  only  applies 
to  cases,  where  application  is  made 
by  the  owners,  &c.  to  certain  public 
officers  named,  and  the  salvage  is 
made  under  their  orders.      Baritig 

'   v.  Day.    8  East,  B7^ 

^    No  salvage  is  doe  for  a  rescue  or 

'  recapture  by  a  neutral,  from  a 
friendly  power.  Peck  v.  Trustees 
of  RamtdL    1  Jchns,  Bep.  160. 

s  Salvage  on  an  American  for  res- 
cuing a  neutral  vessel,  from  a  French 
privateer.    4  Dallas,  34. 

4  Salvage  on  an  Araeriean,  for  re- 
capture of  an  American  from  a 
French  privateer.    4  Dallas,  87. 

0  One  half  allowed  for  salvage  in 
Delaware  Bay.  Peisch  y.  Ware*  4 
Cranck,  347.  « 

Goods  saved  are  not  liable  to  the  Or- 
dinary revenue  laws.    Ibid, 

^uere,  Whether  they  ought  to  pay  du- 
ties.   Ibi<L  348. 


SCHOOL. 

• 

Masters  of  grammer  schools  must  be 
licensed  by  the  ordinary,  who  may 
esamine  the  party  applying  for  a 
license  as  to  his  learning,  morality, 
and  religion.  Rex  v.  The  Arch" 
bishop  of  York.    «  Term  Sep.  49a 

« 

SCHOOL  rifiTMCTS. 

i  Monies  voted  to  be  raised  by  a 
school  district  for  the  erecting  of 


a  school  house,  may  be  assessed  \j 
assessors  chosen  after  the  money  U 
voted.  Pond  v.  JW^us  et  oL  s 
Mass.  230. 

It  is  not  necessary  that  such  assess- 
ment be  made  wilhin  thirty  dajs 
from  the  date  of  the  certificate  of 
the  district  clerk.    lUd. 

If  an  illegal  assessment  of  such  mo- 
nies be  made,  the  same  or  suceeed- 
itig  assessors  may  make  a  new  as- 
sessment $  for  which  purpose  the 
district  clerk  may  issue  a  second 
certificate.    Ibid. 

The  inhabitants  of  a  sdiool  district* 
having  voted  to  raise  monies  for  e- 
recting  a  ffchool -house,  ntav  after- 
wards, and  before  the  same  are  as- 
sessed, rescind  «uch  vote  at  tboir 
discretion.    Ibid, 

%  Towns  may  alter  the  limits  ofj  or 
subdivide  any  school  districts,  wilb- 
(Hit  changing  the  limits  of  all. 
Richards  v.  Dagget  etal.     4  .Ua^ 

034. 

If  after  the  inhabitants  of  a  seliool 
district  have  voted  to  raise  money 
for  building  a  school  honse,  and  be- 
fore the  same  is  assessed,  the  tows 
shall  set  off  certain  inhabitants,  and 
form  them  into  a  separate  distriet, 
such  inhabitants  are  not  liable  (« 
be  assessed  for  the  money  so  vsted. 
Ibid. 


SCIRE  FACIAS. 

I.  When  it  may  be  sued  ouU 
IL  Proceedings  an,  ^c. 

L  When  U  may  be  sued  ota^ 

1  If  a  judgment  be  above  ten  yean 
standing,  the  plaintiff  cannot  sue  a 
scire  facias  without  motioa  in  court ; 
if  under  ten  but  above  seven,  «e 
eannot  have  a  scir^  facias  witbont 
a  motion  at  side  bar.  Note,  if>  *f* 
ter  such'motioa  and  judgment  revis- 
ed by  scire  facias,  the  dcfendaat 
dies  before  execution,  the  plawtiK 
must  sue  a  new  scire  facias,  bw 
may  have  it  without  motion,  w  t» 
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jaJgcBent  was  revived  before.  Har* 
desty  V.  Barney.  2  Sdk.  598. 
'  9  On  a  jiid^ent  on  geetroenl,  a  sci- 
re  facias  Jay  at  cooitnott  law  against 
tJie  terre  tenants.  Froctor  v.  John- 
son.   1  L.  Eaym.  660.    8alk.  600. 

3  Od  a  piea  of  coverture  and  verdict 
for  the  defendant,  the  husband  can- 
not have  execution  for  the  costs 
without  a  sci.  fa.  Wortly  v.  Ray- 
mr.    2  Doug.  637. 

4  PlainlifT  dying  after  verdict,  bnt 
lieiore  day  in  bank,  there  mast  be  a 
scire  facias  before  execution.  Earl 
V.  Btotvn.    .1  fVils.  802. 

5  Where  execution  is  stayed  bv  in- 
junction till  after  the  year,  plaintiir 
must  sue  a  sci.  fac.    Booth  v.  Boa^h. 

1  tialk.  ^2Z. 

6  Ib  error  to  reverse  a  fine,  thout^b, 
\\\  strictness  of  law,  a  scire  feci  be* 
ii>S  returned  against  the  eonusees  is 
sutlicieni,  yet,  for  fear  of  purchas- 
ei-fl  and  iu  favour  of  them,  there 
shall  be  a  scire  facias  against  the 
terteuauU.      Tuily^s  Case.    2  Salk. 

598. 

7  Jadgnent  of  20  years  standing  may 
be  revived  by  scire  facias,  but  no 
execution  till  return  of  scire  feci, 
or  affidavit  of  personal  notice  to 
tile  defemlant.     Coysgame  v.  Fly. 

2  Black.  995. 

9  In  setting  out  a  recognizance  of 
bail  on  oyer,  the  plaintitf  ought  to 
shew  in  what  term  it  was  taken. 

But  the  omission  will  not  entitle  the 

defendant  to  insist  that  there  is  a 

I      variance  between  the  recognizance 

in  the  declaration  and  that  which  is 

itet  out  upon  the  oyer. 

An  irregular  capias  ad  sati^aciendum 
h  sufficient  to  warrant  proceedings 
&cr<iinst  bail.  Ball  v.  Jianucaptors 
if  Russell.  2L.  Baym.  1176.  2 
^alk.  60^. 

^  Judgment  in  gectme.Bt ;  one  dies ; 
cJLecutiou  may  be  taken  by  the  sur^ 
vivonj.  It  seems  you  may  take  out 
execution  in  ejectment  if  the  defen- 
dant dies  within  the  year,  though 
unt  in  other  personal  notions,  unless 
i^i(cutioa  be  taken  out  in  the  Hfe- 


time  of  the  parties.    Jkum.   3  Balk- 
3t9. 

10  If  the  defendant  dies  after  a  ver- 
diet  against  him,  and  before  the  day 
in  bank,  the  plaintiff  may  enter  up 
judgment  on  the  cause  as  if  he  were 
alive ;  and  a  scire  facias  thereon  a- 
gainst  his  personal  representatives 
may  recite  the  judgment,  as  if  it 
hud  been  entered  in  his  lifetime. 
Colebeck  v.  Peck.    2  L.  Raym.  1280» 

11  If  a  judicial  writ  is  entered  on  the 
roll,  an  alias  may  be  sned  out  there- 
on before  it  is  returned.  An  attor- 
ney cannot  sue  out  a  scire  facias  a- 
gainst  bail,  under  the  warrant  of 
attorney  in  the  action  against  the 
prineipal. 

And  a  judgment  inde  without  a  new 
warrant  is  erroneoos.  J^twood  v. 
Burr.  2  L.  Raym.  1292.  Salk. 
89,  603. 

±2  A  scire  facias  is  an  action.  FFin' 
ter  V.  Kretchman.    2  Term  Rep.  46. 

t^  A  scire  facias  to  revive  a  judgment, 
entered  on  a  bond  securing  an  annu- 
ity, granted  before  statute  17  G.  3, 
c.  26f  s.  2,  commanding  that  no  ac- 
tion shall  be  brought  on  any  judg- 
ment already  entered,  (unless  cer- 
tain requisites  were  complied  with,) 
is  an  action  within  that  clause. 
Fenner  v.  Evans,    l  Term  Rep.  267. 

14  A  scire  facias  to  revive  a  former 
judgment  is  so  far  a  continuatioa 
of  the  same  action,  that  if  the  plain- 
tiff's testator  had  agreed  not  to 
bring  a  writ  of  error  in  that  former 
action,  such  agreement  shall  bind 
his  executors,  upon  the  scire  facias 
being  brought  against  them.  Exe- 
cutors  of  IVriffM  v.  JVVrft,  in  enw. 
1  "£erm  Rep.  S8S. 

II.  Proceedings  on^  ^c. 

1  Sci.  fa.  against  an  administratrix 
on  a  judgment  against  her  husband ; 
after  two  nihils  returned,  a  scire  fje- 
rt  enquiry  is  taken  out ;  the  award 
of  execution  on  the  former  writs  is 
evidence  of  assets.  But  where 
there  has  beea  no  scire  feci^  aud  on- 
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ly  two  ftiftUg  retarned,  the  eoort,  on 
motion,  wiU  set  aside  the  award  of 
exeeution,  and  admit  defendant  to 
plead,  if  he  corner  in  time ;  other- 
wise if  he  acquiesce  upwards  of 
two  years.  Wharton  v.  Richardsonj 
fFidow.     2  8tr.  1075. 

2  Id  C.  p.  there  is  but  one  scire  fa* 
ciaSf  and  npon  nihil  returned,  exe- 
cution. In  the  king's  bench  there 
are  two  seirefacias's  and  two  nihils 
returned,  and  therefore  both  were 
sued  out  together,  by  making  the 
teste  of  the  second  as  if  the  first 
were  returned ;  but  now  the  court 
made  a  rule  that  both  should  not  be 
sued  out  together,  but  the  first 
should  bo  duly  returned  before  the 
seeond  should  be  tested,  the  day  of 
the  return  of  the  first.  Jinon,  2 
SaUc.  009. 

8  Scire  facias  against  bail  must  be  in 
the  sheriflf's  hands  a  convenient 
time.    .AROft.    2  8alk.  099. 

4  ScLfa.  in  error  needs  not  lie  four 
days  in  the  office  before  the  return. 
Millar  v.  Fearaway,  8  Burr.  t723, 
and  Gross  v.  Mtsh.    4  Burr.  2439. 

B  Fifteen  days  inclusive  between 
teste  of  first  and  return  of  last,  suf- 
ficient. Qoodwin  y.  Pedc.  2  8alk- 
699. 

6  Where  a  scire  facias  is  abated  by 
a  plea,  there  shall  be  no  costs.  •tf/« 
Uer  if  there  had  been  no  plea,  and 
party  moves  to  quash  his  own  writ. 
IPocklins^on  v.  Peek,    t  Sir,  6.33 

7  Scire  facias  returnable  on  sueh  a 
day,  ubictmq-  tunc  fusrimux^  not 
l^od.  Manning  v.  Bois.  3  SaUc. 
8^0. 

8  Scire  facias  against  bail  in  K.  B. 
most  be  brought  in  Middlesex^  and 
not  elsewhere.  Shuttle  v.  ffooi. 
2  SaUc.  600. 

9  In  scire  facias,  tff  days  with  teste 
and  return,  are  goodie  Hicks  v. 
Jones.    2  Sir.  765. 

la  Against  principal  in  hac  parte,  and 
bail  in  en  parte.  L^is^^  v.  Qoodwin. 
2  SeUc.  099.     i  £.  Ra\i\n.  393. 

•  11  No  scire  facias  on  recognixanco 
can  be  tasted  the  day  the  pvty 


makes  default.    The  King  v.  White 
and  another.    2  Sir.  i2iiO. 

12  To  KScLfa.  against  bail,  a  |>1et 
of  payment  by  the  principal  lumt 
shew  it  was  made  before  the  retnrn 
of  the  first  sci.fa.  GuUltam  v.  liar- 
dg.    1  L.  Raym.  216.    1  Salk.  aio. 

18  Scire  facias  is  a  personal  aciiou, 
and  therefore  requires  bail  on  a 
writ  of  error.  Pulteney  v.  Toncnson, 
2  Black.  1227. 

14  Judgment  against  two  scire  facias 
against  one,  ill.  Ueturn  of  sci.fici 
ag^ainst  tenants  ought  to  be  of  all 
the  terteoanls  in  balliva  siul  Pan- 
ton  V.  HaU.    2  Salk.  59  s. 

10  The  recovery  of  a  judgment  as 
executor  precludes  the  penoa  a- 
gainst  whom  snch  judgment  is  ob- 
tained from  contesting  the  death  of 
the  supposed  testator ;  and  in  sein 
fieri  inquiry  against  him  upon  such 
judgment,  the  plaintiff  need  not  a- 
ver  that  the  teistator  was  dearl. 

If  the  inquisition  upon  a  scire fienift' 
quiry  imports  to  be  taken  by  Tirtue 
of  the  writ  to  inquire  of  the  mailers 
therein  contained,  by  the  oaths  of 
•d.,  B.,  &e.  and  states  that  the  ju- 
rors were  Sworn,  and  chai^d.iay 
npon  their  oaths,  that  the  defendant 
wasted,  it  need  not  allege  in  terms 
that  the  jurors  were  sworn  and 
charged  to  inquire  of  the  matters 
contained  in  the  writ.  Morfoei  r. 
CAtt^rs.  2  L.  Jtaym.  1395.  Sir, 
631. 

16  Scire  facias  may  be  served  im<nC' 
diately  before  the  return  is  ont. 
Obrian  v.  Frazier.     l  Str.  614. 

17  Scire  facias  returnable  ubicunqi^ 
generally,  is  good  without  limiti't? 
it  to  Bnxiand.  The  King  v.  Han 
and  Mtna^  in  Chancery,    l  Slr»  t*n. 

18  Where  a  scire  feci  is  returned,  ih* 
court  will  not  set  it  aside  for  vast 
of  notice.  Barr  r.  SaichwelL  ^ 
Str.  8L3. 

Scire  facias  not  amendable.  HiUior 
T.  Frost.    I  Sir.  401. 

19  In  a  scire  facias  on  a  judxro^"*  ^^ 
covered  by  an  exepiilor,  the  death 
of  the  testator  need  not  be  sheirn. 
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Moorfooi  V.  Chiveti  and  Wife,    l  ^  A  scire  faeka  oii  the  reeogni^anee 

Str.  631.  against  bail  may  be  in  hoe  parte. 

20  Where  a  defendant  dies  alter  iii'*  The  omissioo  of  shewing  where  the 
quiry  exeeuted,  and  before  the  re-*  king's  beneh  was  at  the  time  it  gave 
turoy  (he  set.  fa,  against  his  exeeu-  a  partieular  judgment  can  OHly  be 
tors  most  be  to  shew  eaase  why  the  taken  advantage  of  by  a  speeial 

•  damages  assessed  should  liot  be  re-  demurrer.      Bringar   v.  J^lumsoiu 

eorered.     OoldswoHhy  v.  SouthcoU.  1  L.  Raifmand,  532. 

1  ^fHls.  ^3.  36  Execution  not  permitted  to  issue 

21  Scire  facias  to  repeal  the  grant  of  on  a  scL  fa,  to  revive  an  old  judg' 
amarkety  not  abated  by  the  demise  ment  till  a  scifeci  returned,  or  an 
of  the  crown.  Tke  King  v.  Eyre.  aflSdavit  of  notice.  Bagnal  r.  Gray. 
1 8tr,  43.  2  Black.  1 140. 

22  In  a  scire  facias  on  a  judgment,  in  ^  To  a  scire  facias  to  shew'^cause 
a  personal  action  against  terreten-  why  plaintiflT  should  not  have  exe- 
ants.  ^u.  Whether  a  plea  that  eutiou  on  a  judgment,  the  defendant 
there  are  other  terretenauts  in  the  pleads  that  plaintiff  ought  not  to 
eoaoty  not  named  in  the  return,  can  nave  his  action,  instead  of  ought  not 
conclude  with  a  prayer  that  the  have  execution;  and  held  well  e- 
writ  may  be  quashed  ?  •^dams  v.  nough.  Chrey  v.  Jones^  Executruv^ 
The  Terretenants  of  Savage.    3  L.  ^c.    2  WUs.  25  i. 

Bam.  S04,  and  ±233.  2  8alk.  601,  ^  Judgment  being  entered  on  a  bond 

and  3  SiM:.  321.  to  secure  the  Quarterly  payment  of 

^  It  was  held,  that  if  there  be  fifteen  an  annuity,  and  a  JL  fa.  having  is- 

days  between  the  teste  of  the  first  sued  for  the  arrears  of  the  last  lialf 

and  the  retam  of  the  second  scire  year,  a  second  fi.fa.  may  be  taken 

facias  against  bail,  it  is  sufficient,  out  for  the  next  quarter,  without  re* 

without  any  regard  to  the  number  viving  thejudgment  by  sctr«  facias. 

of  days  between  the  teste  and  re-  Scott  v.  JFhalley.    1  H.  Black.  297, 

turn  of  each,  and  that  a  capias  ad  ^  \  scire  facias  on  a  judgment  must 

tattsfacienduM  may  be  taken  out  a-  pursue  the  terms  of  the  judgment. 

Sainst  bail,  without  any  fin^i  facias  Mira  v.  Qain,  Executrix.    6  Terns 

or  return  of  nidla  bona.    Elliot  v.  Rep.  i. 

8mith.    2  Str.  i  139.  30    Therefore    where    an    executor 

^  Upon  the  return  of  a  nihil  to  an  pleads  plene  administravitj  and  the 

alias  scire  facias^  the  defendant  may  plaintiff  does  not  take  issue  on  it, 

appear.  but  takes  a  judgment  of  assets  quan- 

A  recognizance  in  error  upon  a  jiidg-  do  aceideriiU^  the  scire /acias  on  that 

ment  in  debt  may  be  conditioned,  judgment  must  omly  pray  execution 

that  upon  a  nonsuit,  discontinuance,  of  such  assets  as  have  eome  to  the 

or  afiirmance,  the  cognizor  should  executor's  hands  since  the  former 

pay,  &c.  judgment ;  and  if  it  pray  execution 

In  a  scire  facias  inde^  a  plea  that  the  of  assets  generally,  without  eonfin- 

plaintiff  in  error  did  prosecute  the  ing  it  to  that  time,  it  cannot  be  sup<« 

^Ht  uith  effect,  and  assigned  errors,  ported.    6  Term  Rep.  1. 

and  that  the  plea  thereon  remains  31  A  scire  facias  must  lie  in  thesher- 

Undetermined,  is  good.  '   ift*^s  office  the  last  four  days  before 

In  such  plea  the  defendant  need  not  the  return.     Forty  v*  Hermer.    4 

shew  whether  the  plaintiff  in  error  Term  Rep.  583. 

prosecuted  by  attorney  or  in  person ;  32  An  execution  delivered  to  the  sher- 

nor  make  any  conclusion  to  the  re-  iff,  who  served  the  original  writ, 

cord.      Fanskaw  v.  Morrison.     2  and  a  return  of  non  inventus  by  him 

L.  Raym.  1 138.    SaUc.  520.  is  sufficient  to  maintain  a  scire  fa- 
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etas  agaiDSt  the  bail,  although  the 
priDeipal  live  in  another  country. 
Brawn  y.  JVallace.    7  Mass,  208. 

33  Where  a  judgment  has  lain  more 
ihan  a  year,  and  the  defendant,  af- 
terwards, consents^  that  an  execution 
he  issued,  without  the  judgment  be- 
ing revived  by  scire  Jhcias,  the  exe- 
cution wHl  not  be  set  aside  for  ir- 
regularity, at  the  instance  of  a  third 
person,  who  alleges,  that  the  judg- 
ment has  been  kept  on  foot  coUn- 
sively,  and  the  exeention  issued 
fraudulently,  to  injure  him,  but  he 
roust  seek  relief  ia  the  court  of  chan- 
cery, or  by  bringing  the  question  of 
fact  as  to  the  mud,  to>  a  trial,,  by 
an  issue  at  law.  Howland  v.  lialph, 
3  Johns.  Rep,  20. 

34  A  sctre  jaciasy  on  a  judgment  a- 
gainst  C.  issued  against  J9.  and  B. 
as  tertenants  of  C.  deceased,  was  re- 
turned hj  the  sherifT,  that  he  had 
given  notice-  to  the  tenants  of  the 
land  of  which  C.  was  seized,  &c. 
to  appear^  &c.  On  the  0th  Mai/^ 
1807,  a  rule  was  entered  for  the 
tenants  to  appear ;  on  the  9th  May^ 
their  defaults  were  entered,,  and  on 
the  15th  May^  1807,  a  final  judg- 
ment was  entered  for  the  plaintiff. 
It  was  held,  that  the  tertenants  were 
too  late,  after  judgment  by  default, 
to  move  to  set  aside  the  proceedings 
on  the  scire  facias^  on  the  ground 

.that  the  heirs  and  personal  repre- 
sentatives of  C.  had  not  been  warn- 
ed, or  because  that  they  were  not 
such  tertenants  as  ought  to  have 
been  summoned,  especially,  when 
no  merits  are  disclosed  by  them, 
and  the  proceedings  were  regular. 
Whitney  v.  Ckmp  and  Townley,  Ter- 
tenants of  Crosby  J  deceaseds  3  Johns^ 
Rep.  86. 

35  A  scire  facias  is  a  new  action,  and 
requires  a  new  warrant  of  attorney. 
Oonnigal  t.  Smith.    6  Jt^ns,  Rep, 

106. 

Where  an  attorney  different  from  the 
plaintiff's  attorney  on  record  in  the 
orififinal  enit  issues  a  scirp  facias  to 
revive  a  judgment,  there  i\  no  need 


for  leave  to  change  the  aitorne?. 
Ihid. 
86  To  a  sctr^  facias^  eii'  a  judsment, 
the  defendant  cannot  plead  uiy 
matter  which  he  might  have  plead- 
ed to  the  original  action,  or  which 
existed  prior  to  the  original  judg- 
ment ;  and  it  makes-  no  differeoee 
whether  the  judgment  was  catered 
up  by  eonfeseion  on  a  warrant  d 
attorney,  or  by  default,  or  on  plea; 
but  where  the  judgment  is  by  con- 
fessum,  the  proper  remedy  is  by  an 
applicatioa  to  the  court  for  relief, 
on  motion.  M^Favland  v.  IndA. 
8  Johns,  Rep,  77. 


SCOTCH  MANUFACTURES. 

8c(^ch  manufactures  may  be  vended 
in  England  by  wholesale,  withaat 
any  lieence  from  the  hawker's  of- 
fice. MaocweU  v.  Mayre,  1  Bfoclc. 
364^1, and  3  Burr,  13iK 


SE.UL 

An  instrument  for  the  payment  of  mo- 
ney, executed  in  Virginia,  bat  pay- 
able in  J\rew*Forky  and  which  by 
the  manner  of  its  exeeutioir,  was  re- 
garded by  the  laws  of  Virgimaf  ti 
a  sealed  instrument,  was,  in  a  soit 
here,,  held  to  he  a  negotiable  note 
or  simple  contract.  Warren  v. 
Lynch,    a  Johns.  Rep,  289. 

A  serawt,  with  the  pen,  oT  (L.  8.)  at 
the  end  of  the  name,  i»  not  a  seal. 
IHd. 

A  seal  is  an  impression  upon  wax  or 
wafer,  or  some  other  tenacious  sob- 
stance  capable  of  being  imprased. 
Ibid, 


SEAMEN,AND  THEIR  WAGEa 

ff 

1  Where  application  had  been  made 
for  the  discharge  of  an  impresied 
seamen  before  the  two  years  of  bi« 
protection  by  the  statute  13  CL^ 
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«•  17,  were  expired;  whieb  h^m 
then  ineft'eelQal,  because  tbe  facts 
were  not  verified  witb  suffieient  cer- 
taiotj ;  yet  the  doubt  being  ttow  re- 
moved by  another  affidavit,  the  court 
granted  a  writ  of  habeas  corpus  for 
the  purpose  of  liberating  him, 
thoush  the  t%^  o  years  were  not  ex- 
^red.     Ex  parte  Bruce.    8  £05^, 

i  Seamen  enter  into  articles  to  serve 
for  monthly  wages  on  board  a  ship 
^^  bound  for  the  ports  of  Madei- 
ra^ any  of  the  Jrest-India  Islands 
and  Jamaica^  and  to  return  to  liOn- 
dofij  and  it  is  agreed  that  they  shall 
not  demand  or  be  entitied  to  their 
umges  or  imy  part  Utereof^  until  the 
arrival  of  the  Hhip  at  the  port  of 
diieharge,  &c.  (meaning  London :) 
beld  that  though  the  ship  carried 
freight  upon  the  delivery  of  an  out- 
ward bouad  cargo  at  Jiadeira^  and 
of  another  cai^o  taken  in  at  Made* 
ins  and  delivered  in  the  West-Indies; 
vet  that  being  lost  in  her  passage 
home  in  a  storm,  the  seamen  could 
not  recover  wages  pro  rata  upon  the 
ootward  woyage^  by  reason  of  the 
express  terms  of  the  stipulation  re- 
specting wages.  JSppleby  v.  Dods, 
8  Eastf  8O0. 

^  The  penalty  provided  in  the  se- 
tt eond  section  of  the  act  of  congress 
for  the  government  and  regulation 
of  seamen  in  the  merchant  service 
is  ittcorred  by  a  desertion  previous 
lothe  commencement  of  the  voyage : 
and  that  provided  in  the  fifth  sec- 
lion  of  the  act  by  a  desertion  dur- 
ing the  continuance  of  the  voyage. 
C^el  V.  HUiiard.    4  Mtss.  664. 

4  Where  there  was  a  contract  by 
Ihe  master  of  a  ship  in  a  foreign 
country  for  the  sale  of  the  ship,  and 
a  delivery  in  pursuance  of  such  con- 
tract, with  an  agreement  that  the 
new  employers  should  victual  and 
man  her ;  it  was  holden  that  the 
former  owners  were  not  liable  for 
the  wages  of  the  seamen  accruing 
after  the  contract,  and  before  the 
sale  was  completed.  JispinwaU^  Ad, 
V.  Bartkt,    8  Mass,  483. 


0  Where  the  crew  of  a  vessel  were 
permitted  by  the  first  mate,  in  the 
absence  of  the  master,  to  go  oa 
«hore,  and  the  second  mate  was  or- 
dered to  return  and  take  care  oC 
the  vessel  at  night,  but  neglected  to 
do  so,  and  some  part  of  the  cargo 
was  stolen  out  of  the  vessel,  it  was 
held,  that  the  crew  were  not  liable 
to  eontribnte  out  of  their  wages,  to 
make  good  Uie  loss.  Lewis  v.  J96- 
vis*    3  Johns.  Bep,  l7. 

It  seems,  that  where  the  loss  or  em- 
bezzlement of  goods,  can  be  traced 
to  a  particular  seaman,  the  rest  of 
the  crew  ought  not  to  contribute. 
Ibid. 

6  Durine  a  voyage  from  Greenock  to 
J>rew'l^kj  a  ship  called  the  Sarah^ 
was,  from  necessity,  abandoned  by 
tbe  crew,  who  took  the  boat,  bring- 
ing away  some  part  of  the  cargo  ; 
the  boat  with  the  crew  and  the  ar« 
tides  saved,  were  afterwards,  tak- 

*  en  up  at  sea,  by  another  vessel  and 
brought  to  JS^eW'Forkj  and  the  mer- 
chandise was  libelled  by  the  crew 
of  the  last  vessel  for  salvage.  In 
an  action  brought  by  the  seamen  of 
the  Sarah,  against  the  master,  for 
wages  from  GrreeftocA:,  to  the  time 
the  ship  was  abandoned,  it  was 
held,  that  no  freight  was  earned, 
and  that  they  were  not,  therefore, 
entitled  to  wages;  though  they 
might  have  an  equitable  lien  on  the 
go^s  saved  for  a  compensation,  in 
the  nature  of  salvage,  Dunneit  v. 
Tmnhagen.    3  Johns.  Bep.  104. 

7  A  seaman  hired  for  a  voyage  from 
^$w»York  to  Bomhay,  and  from 
thence  to  Canton  and  back  to  JN'ew- 
York.  The  ship  was  laden  with 
articles  contraband  of  %var,  and 
while  in  the  course  of  the  voyage  to 
Bombay,  the  master  under  a  pre- 
tence of  a  want  of  water,  which  was 
not  true  in  fact,  deviated,  in  order 
to  put  into  the  J^o/ France,  whieh 
was  the  real  but  concealed  port  of 
destination;  and  while  proceeding 
in  the  rout,  to  that  Jstona,  and  near 
it  was  captured  by  a  British  crnis- 
er,  and  afterwards  condemned :  The 
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seaman  was  put  on  board  an  En^ 
glish  frigale,  and,  aftenvards,  ship* 
ped  to  Jjondorij  from  nhenee  he 
sailed  to  IVilmingtan^  JV*.  C.  and 
from  thenee  came  to  ^Iho-Tork. 
Jn  an  action  broug;ht  by  him  against 
the  owner  of  a  ship,  for  wages  it 
was  held)  that  he  was  entitled  to 
his  wau^es,  according  to  the  contract, 
from  ihe  time  he  left  ^ew-York^ 
Yirilli  bis  return  there  again,  deduct- 
ing such  wages  as  he  had  earned 
nod  received  during  his  absence. 
Hoift  V*   Wildfire,     3  Johns  Rep* 

018. 

8  Seamen's  %Tages  are  a  lien  prior 
to  bottomry.  Blaine  v.  Ship  Charks 
Carter.    4  Cranch^  328. 


SECRETARY  OF  STATE. 

A  secretary  of  state  is  not  a  conserva- 
tor or  justice  of  peace  under  24<  G. 
2f  and  has  no  jurisdiction  to  grant 
a  warrant  to  break  open  doors  to 
search  for  libellous  papers:  such 
was  held  to  be  illegal  and  void. 
Etitickj  cUc,  V.  Ckirrington  and  three 
oUierSj  J^Iessengers  in  ordinary  to  the 
King.    2  WiU.  2175. 


SEIZIN. 

i  Being  born  on  one  part  of  the  pre- 
mises,  and  receiving  rent  from  the 
re§t  by  the  hands  of  his  mother  and 
guardian,  is  a  sulVeient  seizin  bj  a 
pnsi humous  son  (who  died  at  five 
weeks  old)  to  bar  the  descent  to  his 
sister  of  the  half  blood,  and  con- 
vey it  to  a  collateral  heir.  Ooodtir 
He  v.  J^ewman.  2  Black.  938.  3 
WiU.  616. 

2  Livery  in  the  view,  though  no  ac- 
tual entry  by  one  of  two  joint  ten- 
autSy  who  afterwards  married  feof- 
fee.   Parsons  v.  Petitt,   3  8alk.  100. 

3  ti,  died  seized  leaving  two  infant 
daughters  by  diflerent  venters ;  held, 
that  an  entry  g;enerally,  by  the  mo- 
ther of  the  youngest  daughter  as 
her  guardian  in  socage,  eonstituted 


a  sufficient  %eiaaa  in  the  eldest  ii- 
fant  daughter  to  carry  the  descent 
of  her  moiety,  on  her  death,  to  her 
heirs.  Doe  d.  BameU  ^  oL  ^. 
Keen.  7  Term  B/tp.  836. 
4i  The  distinction  taken  is,  that  if  a 
father  die,  his  estate  being  out  on  a 
freehold  lease,  that  is  not  such  a  pos- 
session as  to  induce  the  possesm 
fratris,  unless  the  elder  son  live  to 
receive  rent  after  the  expiration  sf 
such  lease ;  but  if  the  father*s  es- 
tate were  out  at  his  death  on  a  lease 
for  years  only,  the  possession  of  the 
tenant  is  a  sufficient  posscflsioo  of 
the  elder  son  to  constitute  the  pa&' 
sessiofratris.    7  2Vrm  Bep,  386. 

5  The  head  of  a  college  hath  nst 
such  an  estate  in  his  office  as  will 
entitle  him  to  maintain  an  usize 
for  it ;  for  he  hath  no  sole  seizin. 
2  Term  Bev.  850. 

6  A  writ  or  right  cannot  be  naia- 
tained  without  shewing  an  aetml 
seizin  by  taking  the  eorfees,  either  in 
the  demandant  himself,  or  the  an- 
cestor from  whom  he  claims.  Ail- 
ly  v.  King.    1  H.  Black,  i. 

7  The  demandant  io  a  writ  of  rig^t 
must  allege  in  his  count  that  his  is- 
cestor  was  seized  ^  rightj  as  well 
as  that  he  was  seized  inMsdemBSM 
as  of  fee.  Lowland  v.  Slade^fSf  ux. 
2  Bos.  &  Pull.  070 ;  0  East,  ^2. 

8  qu.  Whether  if  one  through  whom 
title  is  derived  be  improperly  stit' 
ed  to  be  heir  to  her  brother,  whs  it 

'  appears  by  the  record,  had  a  son 
who  V  survived  him,  and  through 
whom  title  is  properly  derived,  sDch 
erroneous  appellation  of  the  Bister 
as  heir  to  her  brother,  be  fatal.  A* 

0  In  the  count  of  a  writ  of  rif(ht,  it 
is  not  sufficient  to  state  that  the 
lands  descended  to  four  woneo  tf 
nieces  and  co-heirs  of  J.  S.  without 
shewing  how  they  were  nieces. 
Ihmsday  Y.  Hughes.  sBos.^Pidl 
403. 

10  One  in  possession  of  land,  claim- 
ing to  hold  it  in  fee  simple,  is  svt' 
fioiently  seized  to  enable  him  to 
convey ;  and  if  he  warrant  Ihe  Its^j 
DO  action  lies  against  him  on  hi* 
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eovenant  of  warranty,  until  an  evic- 
tion of  the  grantee,  or  hh  assigns 
by  a  paramoant  title.  Bearce  v. 
Jackson,  Mm.  4  Mass.  408. 
11  Where  one  enters  on  land,  elaioi- 
in^  a  right  to  if,  and  gains  a  seizin 
by  his  entry,  his  seizin  extends  to 
the  whole  pareel,  to  which  he 
ciniffls  a  Tis;hi.  Proprietors  of  Ken-- 
nebec  Purchase  v.  Springer*   4  Mass. 

416. 

But  when  one  enters  without  claimiDS 
a  ri^ht,  his  seizin  eannot  extend 
farilter  than  his  visible  occunation* 
Ibid. 

12  .J.  conveys  land  to  lus  four  sons  in 
fee,  w  ho  by  his  deed  of  the  same 
(late  mortgage  the  same  land  to  the 
father  in  fee,  to  secTire  the  payment 
of  a  sum  of  money  and  also  a  main- 
tenance for  the  father  during  his 
life ;  it  was  held  that  the  two  deeds 
Mere  parts  of  the  same  contract^ 
and  that  the  seizin  of  the  sons  was 
Dot  sufficient  to  entitle' the  widow 
of  one  of  them  to  her  dower  in  the 
land.  Holbrook  y»  Fumey.   ^Mdass* 

IS  A  conveyance  of  land,  when  re- 
corded, relates  back  to  ihe  time  of 
iti  execiKion ;  and  is  evidence  of  a 
seizin  in  the  g^rantee  from  that  time, 
ai^ainst  all  persons,  except  a  subse- 
4|iieat  purchaser  from  the  grantor 
without  notice.  Pray  v.  Pierce. 
7  Mass.  381. 


SEIZURE. 

t  There  is  no  right  to  seize  goods  as 
contraband  in  the  river,  before  thev 
ve  landed  or  offered  to  sale.  8miA 
V  Reynolds.    2  WUs.  257. 

^  If  a  man,  who  practices  keeping 
of  barley  for  the  purpose  of  distil- 
ling contrary  to  the  prohibition  of 
the  statute,  mixes  wheat  with  it,  he 
IS  liable  to  have  both  seized ;  (and 
^vas  before  the  statute  had  made 
express  provisions ;)  and  setting  op 
*  aiil  for  eolour  will  not  exempt 
him.  liex  V.  Sir  Joseph  Mawbey 
^^  others.    Ijofft,  179. 


SEQUESTRATION. 

The  mode  of  sequestering  the  office  of 
marshal  or  warden  for  an  escape, 
is  by  commission.  Duncombe  v. 
Church.    1  L.  Baynu  233. 

2  Debts  were  not  confiscated  by  the 
law  of  South-Carolina,  passed  du- 
ring the  war.    3  Dallas^  4. 

3  Debts  were  sequestered,  not  con- 
fiscated, by  the  law  of  Georgia ; 

•  and  therefore  revived  by  the  peace 
as  well  as  by  treaty.    Ibid. 

4  No  sequestration  divests  the  prop- 
erty in  the  thing  sequestered  ;  and 
as  to  British  debts  the  mere  restor- 
ation of  peace,  as  well  as  the  trea- 
ty, revived  the  creditor's  ri^t  of 
action  to, recover  them.  8  DaUaSy 
4,  5j  and  199  to  285. 

5  The  doctrine  of  confiscation  and 
sequestration  fully  discussed  and 
considered.    8  Dallas,  190  to  ^0. 


SERVANT. 

A  shoemaker  employs  a  man  to  make 
up  shoes  for  him  and  retains  him  by 
the  piece ;  and,  his  person  being  hi- 
red by  another,  and  leaving  this  for- 
mer service,  the  work  unfinished ; 
and  action  will  lie  [though  not  on  the 
statute  of  Eliz]  for  seducing  him 
lh>m  that  his  former  service,  \9non. 
Lqfft,  498. 


SESSIONS. 

I.'  Power  and  jurisdieiian  of, 
II.  Other  points  relative  to. 

I.  Power  and  jurisdietianqf. 

1  Sessions  on  appeal  cannot  send  to 
a  third  place,  not  party.  The 
ease  of  the  parish  ofJhnner.  2  Sattc. 
470. 

2  Sessions  cannot  suppress  an  ale- 
house licensed,  unless  for  disorder. 
Rex  V.  Randall.    2  8alk.  470. 

8    Sessions  eannot  a  refer  a  matter 


2S6  SESSIONS  I. 

to  be  determined  bj  another.     Bex  sesgions,  a  new  order  of  bastardy 

V.  Harding,    a  8a(k.  477.  cannot  be  made.      The  King  t. 

4  All  order  of  sessions  must  adjudge  Thiant,    2  8tr.  716. 

and   not  state  the  evidence  only.  17    Justices  at  Sessions  are  proper 

Rex  V.  Inhab.  i}f  Lttffington.  1  fVUs.  judges  whether  to  oblige  H.  to  take 

74.  an  apprentioe  or  not.    Mmcheannj^s 

B     Sessions  must  either  affirm  or  re-  Case,    2  8alk*  401. 

Terse  an  order.    Hex  v.  Inhnh.  of  18  Order  upon  appeal,  without  m* 

JVerisley.    3  SaUc.  26*.  ing  the  party  grieved,  good.     Tht 

6  Order  of  sessions  quashed,  because  JTing  v.  Inhab.  de  JilnuaAwry  in  Conu 
it  coneerned  one  of  the  justices  na-  Ebor\     1  8tr,  96. 

med  in  the  stile  of  court.     2'he  case  19  Sessions  cannot  dischaiige  appren- 

of  Foxham  Tithing  in  Com,  Hilts:  tiee  on  account  of  sickness,   iferv. 

a  Scdk.  607.  Inhabitantes  de  Hales  Qwen.    1 8tr. 

7  A  quarter  sessions  once  dropped  99. 

cannot  be  resumed.    Rev  v.   The  20  Sessions  cannot  discharge  consta- 

Inhab.  of  Poistead.    2  Str.  1263.  bles  appointed  at  the   leet.     Vie 

5  The  quarter  sessions  have  not  tase  of  the  constables  of  Lindngtoju 
power  originally  to  order  church-  2  Str.  798. 

wardens  to  make  a  poor's  rate,  llie  21  The  sessions  cannot  set  aside  the 

^ueen  y.  Inliab.  of  Ahherford.     2  assignment  of  an  apprentice  bound 

L.  Raipu.  798.  out  by  the  justices.    Mex  v.  JBornes. 

9  Where  the  sessions  quash  an  order  i  Str.  48. 

it  most  appear  to  be  on  appeal,  wf-  22  Order  upon  surveyors  of  highways 

noil.    2  8aUc.  479.  to  pass  their  accouiits  and  pay  orer 

10  The  sessions  cannot  make  an  or-  monies,  cannot  be  made  origiuailf 
derfor  prosecnting  as  a  barretor  at  h^  the  general  quarter  sessiosi. 
the  charge  of  the  county.  The  ^neen  Hex  v.  Hartshimt  et  at*.  2  Burr. 
V.  SaviU.  2  L.  Baym.  871. 2  SaUc.  606^  746. 

11  After  an  order  of  bastardy  by  two  23  Sessions  cannot  amend  orders  by 
justices  has  been  discharged  upon  adding  new  averments.  The  KvRg 
the  merits,  they  cannot  make  a  v.  The  Inhabitants  of  Ghretd  Bedwm. 
treth  order    upon  the  pers^on    on  2  Str.  1168. 

whom  the  former  order  was  made.  24  Sessions  may  affirm  or  quash,  but 

The  M^ing  v.  Tenant.     2  L.  Raynu  not  supersede  an  original  order  or 

1423.    Str.  716.  make  a  new  one.    Between  the  {»• 

12  Sessions  may  dismiss  an  appeal  hMtants  of  the  Parishes  of  Oswell 
for  want  of  such  notice  as  their  and  fVoking.    2  SaUc,  472. 
practice  requires.    Anonymous,    l  26  Sessions  cannot  meddle  with  over- 
Str.  Si6.  seers'  accounts  till  allowed  by  two 

l.3t  Sessions  may  make  original  order  justices.     The  King  v.  BatO/ditoA 

to  discharge  apprentice.     B)ex  v.  another.    2  Str.  983. 

Johnson.    2  Sauc.  491.  26  Quarter  sessions  has  jurisdietioao- 

14  Sessions  being  but  one  day  in  law,  ver  conspiracies.    Rex  v.  Bi^f^ 

may  alter  their  judgment  and  make  3  Burr.  1820.    1  Blacks  368. 

a  new  order;    but  must  certify  the  ^  Sessions  has  no  original  jurisdie- 

tatter  only.   The  Parishes  of  St.  Jin*  tion  over  overseers'  accounts.     Be:f 

drewy    Uolbom^    and    S5P.   Clement  v.  The   Overseers  of  Portsmouth,  i 

Doners.    2  SaUc.  494,  606.  Black.  396. 

li>  Sessions  cannot  be  entered  as  set-  28   Sessions  has  no  jurisdiction  as  ts 

tma:  three  days  toffether.    The  Par'  new  odences,  without  exorcss  wonU. 

i^h^  cf  Lirlgfiela  and  Battle.     2  Bex  v.  James  and  another.     2  fi*r- 

Salk.  606.  1266. 

U  After  defendant  is  discharged  at  29  Sessions  has  an  original  jurisdieti«B 
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'   ta^isebaiiie  apprentices.     Rex  v. 

ZQi  Sefsioos  have  no  jnrisdietion  but 
bj  appeal.     Tudy  y,,  Padstow,    8 

H  The  sessions  of  partieuiar  liber- 
ties have  the  determination  of  ap« 
peals  about  the  poor,  and  not  the 
eountj  sessions.  Rex  v.  Ccnnngsby 
and  another.    2  Str.  ±222. 

S2  The  sessions  may  make  an  order 
for  the  payment  of  wages  to  any 
servant  in  husbandry*' 

Bat  such  an  otder  cannot  be  made  up- 
on the  servant's  oath,  and  an  order 
appearing  to  be  made  on  his  oath 
shall  be  quashed.  2*he  (fueen  v. 
CeclU.  &  lu  Raym.  1305.  Jlnd  the 
^ueen  v.  Gouch^  8;20,  and  2  SaUt, 
4H. 

33  The  sessions  eannot  eommit  a  roan 
for  diiiobeyiog  an  order  of  filiation 
and  maintenance  made  by  two  jus- 
tiees. 

Though  such  order  was  confirmed  at 
the  sessions. 

Though  a  man  is  improperly  commit- 
ted for  disobeying  a  justice's  order, 
if  the  order  is  removed  into  K.  BL 
the  court  .of  K.  B.  will^  on  dischar- 
ging, oblige  him  to  enter  into  a  re- 
cognizance for  hi»  appearance  in 
K.  B.  until  the  validity  of  the  order 
shall  be  ascertained.  2^he  ^ueen  v. 
West.    2  L.  Raym.  1 1  d7. 

M  Upon  an  aet  of  parliament  em- 
powering the  mayor,  aldermen^  and 
commonalty  in  common  council  as- 
sembled, to  take  certain  steps  for 
the  corapulsr\'e  purchase  of  lands 
wanted  for  a  road,  an  order  of  ses- 
sions stated  these  steps  to  have  been 
taken  by  the  mayor,  commonalty, 
and  citizens ;  and  it  was  held  bad, 
though  the  latter  is  the  name  of  the 
corporation  at  large,  and  therefore 
in  fact  includes  the  former  body. 
Rex  V.  Crake,    i  Cowp.  20. 

^^  The  sessions  nay^  by  virtue  of  43 
^W'l.  charge  parishes  out  of  the 
hDiidred  towards  the  maintenance 
of  the  poor  within  that  hundred,  be- 
&te  two  justices  have  adjudged  that 


the  hundred  is  not  able.  The  King  y, 
Fercival  and  another.    1  Str,  56. 

36  Justices,  upon  appeal  from  a  ratct 
to  the  quarter  sessions,  cannot  make 
a  new,  but  only  quash  the  subsist- 
ing rate.  Rex  v.  St.  Andrew^  Hot' 
Borny  and  SI,  Oeorge  the  Martyr.  9 
Burr.  1498. 

87  On  appeal  and  order  confirmed  at 
the  sessions,  they  afterwards  nmdo 
an  order  of  review  to  quash  the  for- 
mer ;  but  held  ill.  Between  the  in- 
liahitants  ofCockfidd  and  Bockstead. 
2  Salk.  4/77, 

38  The  quarter  sessions  may  proceed 
by  information  on  the  statute  5  £liz. 
e.  4,  for  exercising  a  trade,  not  ha- 
ving served  an  apprenticeship  for 
seven  years.  Farren  qui  tarn  v. 
Williams,    Cowp.  369. 

S9  Where  an  appeal  does  not  lie,  the 
sessions  may  do  all  acts  which  tw» 
justices  are  empowered  to  do.  A 
eoastable  can  only  make  a  rate  up- 
on- the  parish  of  which  he  is  consta- 
ble, to  reimburse  himself  what  he 
nay  have  expended  in  relieving, 
conveying,  &c.  rogues,  vagabonds^ 
and  sturdy  beggars.  Rex  v.  In- 
habitants Ftroehim  Boughton  in 
Keht.    i  L.  Raym.  ^2%. 

40  Whether,  when  the  sessions  state 
facts  fully  and  particularly,  from 
which  they  infer  fraud,  the  court  of 
B.  R.  can  draw  their  own  conclu- 
sion from  those  facts,  without  re- 
gard to  the  adjudication  of  the  ses- 
sions? Rex  V.  fVoodland  liUiab.  t 
Term  Rep.  261. 

[That  the  court  will  in  no  case  pre- 
sume fraud.  See  2  Term  Rep.  711 ; 
per  H&nyon,  C.  J.l 

41  If  the  sessions  draw  a  conclusion 
of  fact  that  the  taking  of  a  tene- 
ment is  fraudulent,  or  that  it  does» 
not  amount  to  lOl.  per  annum,  it  is 
decisive  here ;  though  they  state  all 
the  facts;  and  refer  the  eonsidera^ 
tion  of  those  questions  to  the  court. 
Rex  V.  LUmunmo  Inhabitants.  4 
Term  Rep,  473. 

42  When  t^e  session  adjudge*  a  place 
to  be  a  vill  by  reputation,  as  a  sob- 
stautive  fact;  thia  court  is  preeloded 
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from  going  ioto  the  qaestion^  not- 
ivithstanding  the  sessions  gtate  all 
the  evidence  particularly,  on  which 
they  formed  their  opinion.  Bex  \\ 
Ronton  Mhey  Inhah.    2  Term  Rep. 

2or. 

43  Justices  at  sessions  appointed  a 
committee  of  twelve  mac^islrates  to 
inspect  the  state  of  the  couoty 
bridge,  and  to  make  any  new  con- 
tract for  repairing  or  rebuilding, 
to  be  executed  by  the  clerk  of  the 
peace,  on  behalf  of  the  eonnty ;  af- 
terwards they  made  an  order,  adopt- 
ing a  contract  for  rebuilding,  pro- 
posed by  the  committee,  and  direct- 
ed to  be  prepared  by  the  clerk  of  the 
peace,  whicii  contract  having  been 
afterwards  executed  by  the  clerk, 
the  iustices  at  a  subsequent  sessions 
confirmed  all  the  resolutious  of  the 
committee,  and  ordered  the  clerk  to 
perform  their  directions  in  respect 
to  the  contract;  the  acts  of  the 
committee  so  confirmed  are  the  acts 
of  the  sessions,  and  the  authority 
given  to  the  committee,  and  exer- 
cised bv  them,  is  not  such  a  delega* 
tion  of  power  by  the  sessions  as 
will  invalidate  tbeir  orders.  Rex 
V.  Tfie  Justices  of  Qlamorganshire. 
5  Tigrm  Rep.  279. 

4 1  The  sessions  have  no  jurisdic- 
tion over  the  offender  of  forgery  at 
common  law,  nor  can  they  take 
cognizance  of  it  as  a  cheat.  Rex 
V.  Mieah  Oibhs.    1  East,  i7d. 

4d  Therefore  they  cannot  hold  cogui* 
zance  of  an  indictment  charging 
that  the  defendant  being  a  person 
assessed  to  certain  duties  granted 
upon  income,  bv  certain  commis- 
sioners, and  under  pretenee  of  be- 
^^S  Aggrieved,  having  appealed  to 
certain  other  commissioners,  and 
contriving  and  intending  to  deceive 

•  the  said  last  mentioned  commission- 
ers, and  to  induce  them  to  believe 
that  the  particulars  of  his  income 
delivered  in,  and  the  deduerions 
claimed  by  him  to  be  allowed,  had 
been  inquired  into,  ciaminpti,  and 
approved  by  one  Richard  Blfi^  then 

*  being  elerk  to  the  first  mentioned 


commissioners,  and  with  fraudulent 
intent  to  give  effect  to  his  appeal, 
and  to  evade  the  duty  at  the  bottom 
of  a  paper  purporting  to  be  a  sche- 
dule of  the  defendant's  income,  did 
forge,  &c-  the  letters  R,  E.  purport- 
ing to  be  the  initials  of  the  said 
clerk,  and  did  exhibit  to  the  com- 
misstoners  of  Appeal  the  said  pa- 
per, ^e,  against  the  peace,  &c-  lb. 

46  But  it  was  not  denied  tliat  they 
liad  jurisdiction  over  cheats  in  gen- 
eral, and  in  R.  v.  Bra^j  Mich,  M 
G.  1,  and  R.  v.  Bede^  East.  38  6. 
3,  the  court  of  B.  R.  gave  judgment 
as  for  a  cheat,  on  indictments  re- 
spectively removed  from  the  sessions 
by  certiorari.    Ibid.  183. 

47  To  solicit  a  servant  to  steal  hU 
master's  goods  is  a  misdemeanor, 
though  it  be  not  charged  in  the  io- 
dictment  that  the  sertant  stole  tht 

foods,  nor  that  any  other  act  was 
one  except  the  sociliiing  and  in- 
citing I  and  such  offence  is  indicta- 
ble at  the  sessions,  having  a  tendeo- 
cy  to  a  breach  of  the  peace.  Rex 
T.  Higgins.    2  East  J  &, 

48  The  sessions  have  cognizance  of 
all  offences  which  tend  to  a  breach 
of  the  peace ;  except  forgery  aod 
perjury.  Per  Lord  EJbnyon.  2 
jEast^  18. 

II.  Other  Points  relative  to. 

'1  The  court  will  intend  an  order  lute 
served  where  the  order  on  appeal  is 
made  at  the  next  sessions  but  one. 
Between  the  Parishes  of  Road  in  So- 
tnersetshire  and  JVbrth  Bradley  iii 
f Fills,     2Str.  1168. 

2  Where  an  indictment  is  found  at 
an  adjourned  sessions,  it  mnst  a})' 
pear  the  sessions  began  in  time. 
Rex  V.  Fisher  et  Saunders.    2  Sir. 

865. 

3  Application  to  remove  an  order  of 
sessions  by  certiorari  must  be  in  six 
months.     .Anon.    Lrtffly  ^44. 

4  Order  tn  pay  so  much  money  !;eo- 
erally  shall  be  intended  in  li unhand- 
ry.  'The  Qtieen  v.  London.  3  Salfc* 
2Qi. 
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(  Appeal  given  to  qaarter  sessions 
does  not  preclude  an  aetion  at  lavr. 
Leader  v.  Maxon,    2  Black.  926. 

6  Order  for  making  one  parish  eon- 
(ributory  to  the  poor  of  another^ 
good.  Tfie  InhaMtants  of  Limchurch 
and  Eastchurch.    2  8atk.  4S0. 

7  The  sessions  need  not  set  forth  the 
reasons  of  their  jadajm^nt.  T/i«  In- 
habitants of  the  pariSies  of  South  Cad- 
bury  in  Brdddon^  in  Com.  8omerset4 
2  8alk.  507. 

9  Order  of  sessions  for  appointing  o-> 
verseers  for  the  divisions  of  a  large! 
parish,  able  to  reap  the  benefit  of 
43  Eliz.  PeaH  v.  fVestgarth.  3 
Burr.  1610. 

9  History  of  the  sessions  in  Middle- 
sex. Busby  V.  J^a^son.  2  Black. 
1031. 

10  Sessions  books  open  to  the  inspec- 
tion of  every  one.  Herbert  v.  Jish-^ 
bowme.    i  fFi/s.  297. 

11  At  the  general  sessions,  instead  of 
the  quarter  sessions,  ill.  PumaWs 
Om.    2i3alks't7B. 

12  In  order  fbr  payment  of  servants' 
wages,  if  it  do  not  appear  in  what 
service  the  court  will  intend  it  hus* 
Landry.  The>  ^ueen  v.  London.  2 
8alJc.iA2. 

13  What  orders  are  final  betwcn  two 
parishes.  Between  the  fMrishesof 
Osgathorpe  and  Diseworth.    2  8tr. 

1256. 

11  Sessions  is  merely  ministerial  as 
to  registering  meeting-houses  under 
the  act  of  toleration.  Tlie  Kino;  v. 
The  Justices  of  Uerbysliire.  1  Black. 
60«.    4  Burr.  1991. 

15  The  court  of  B.  R.  ordered  the 
sessions  to  inquire  into  a  fact,  which 
appeared  doubtful  on  the  orit^inal  or- 
der of  removal,  even  though  the 
sessions  state  no  case  for  the  opin- 
ion of  the  court.  Rex  v.  Margam. 
1  Term  Rep.  775. 

16  The  eonrt  will  not  send  a  case 
down  to  the  sessions  to  be  restated, 
on  a  mere  formal  objection,  ife- 
Hough  appear  to  enable  them  to  de- 
cide aocording  to  the  merits  of  the 
ease.  Re.v  v.  MiddUzoy  Inhab.  2 
Term  Rep.  41. 

VOL.  ni,  37 


17  The  Sessions  should  state  as  a  fact 
(in  a  settlement  case)  whether  the 
master  dispensed  with  the  service 
before  the  end  of  the  year,  or  wheth- 
or  there  weve  a  dissolution  of  the 
contract  by  mutual  consent.  Rex^ 
r.8t.  PeterjJSlarwidhlnfMb.  8  Term 
Rev  477. 

18  It  a  court  of  general  quarter  ses- 
sions, next  after  an  order  of  bastar- 
dy, (j^oash  the  order,  this  court  will 
not  intend  that  a  court  of  general 
sessions  intervened ;  and,  unless 
that  appear,  the  order  of  sessions 
will  be  confirmed.  Rex  v.  Ckiches* 
tet  Guardians  of  the  poor.  3  I'erni 
Rep.  490. 


StlTOFP. 

I.  Debts  and  credits  maUual. 
II.  Judgments. 
DI.  Bond^ 
IV.  Covenants. 

y.  Unliquidated  damages. 
XL  Pleadings  and  proceedings  in* 

I.  Debts  and  credits  mutual. 

1  Where  an  executor  snes  in  his  own 
name  for  money  due  to  the  testator 
in  his  life-time,  but  received  by  the 
defendant  ailterwards,  the  defendant 
cannot  set  oflf  a  debt  due  to  him 
from  the  testator.  8hipman  v* 
Thompson.     Willes^  106. 

But  a  aebt  due  to  the  defendant  ea 
surviving  partner  may  be  set  off  a« 
gainst  a  demand  on  him  in  his  own 
right,     ibid,  ft. 

So  a  debt  due  from  the  plaintiff  as 
surviving  partner  to  the  defendant^ 
may  be  set  off  against  a  debt  dae 
from  the  defendant  to  plaintiff  ia 
his  own  right.    Ibid.  n. 

i  A  demand  against  ^  bankrupt 
cannot  be  set  oil  in  an  aetion  of  tro- 
ver by  hi^  assignees,  for  a  eonver- 
sion  subsequent  to  the  bankroptey. 
JFilkins  v«   Carmichael.     1  Vaug. 

101  to  105. 
But  a  demand  in  trover,  when  for  a 
liquidated  amount,  may  be  proved 


299 


SET-OPP  L  ir. 


under' a  commission  of  bankruptej. 
1  Doug.  168,  n. 

5  The  atatate  of  set-oflT  extends  to 
assignees  under  a  commission  of 
baukraptcy.  Ridout  and  another 
ass.  V.  Brough,     Cowp,  133. 

4  The  statue  of  set-oflT  does  not  ex- 
tend to  assignees  under  a  commis- 
sion of  bankrupt.  RtfoU  and  other s^ 
assignees  of  Harvest  v.  Larkins.  1 
Wils  153.     Si'dqu. 

8  Mutual  credit  may  be  constituted 
though  the  parties  do  not  mean 
particularly  to  trust  each  other ;  as 
if  a  bill  of  exchange  accepted  by 
•d.  get  into  the  hands  of  i^.,  and  B. 
buy  goods  of  .tf.,  there  is  muiuil 
credit  between  ^.  and  JB.,  which 
may  be  set  oft*  by  B.^  though  d.  did 
not  know  when  he  let  B.  have  the 
goods  that  such  bill  was  in  his 
tiandfl.  Hankey  v.  Smiths  3  Term 
Bep.  507,  ru 

6  A  debt  due  to  a  defendant,  as  a 
surviving  partner,  may  be  set  off  a- 
gainst  a  demand  on  him  in  his  own 
right.  Slipper  v.  Stidstone,  d  T. 
Jtep.  493.  French  v.  Andrade^  6 
2'erm  Hep.  582,  S.  P. 

7  The  same  point  was  stated  argU' 
endo  by  Buller^  Jl  in  Smith  v.  Ijar* 
row.    2  Term  Rep.  478. 

$t  If  a  factor,  wha  sells  under  a  del 
credere  commission,  sell  goods  as 
his  own,  and  the  buyer  know  noth- 
ing of  the  principar,  the  buyer  may 
set  off  any  demand  he  may  have  on 
the  factor  against  the  demand  for 
the  goods  made  by  the  principal. 
George  x.  Clagett.  7  Term  Rep. 
350. 

§  Where  the  defendant  lent  Kis  ac- 
ceptance to  the  bankrupt  on  a  bill, 
which  did  not  become  due  till  after 
the  act  of  bankruptcy,  and  was  then 
outstanding  in  the  hands  of  third 
persons,  yet  (he  defendant  having 
p*aid  the  «mount'  after  th£  commis- 
sion issued,  and"  before  the  action 
brought  by  the  assignees,  is  entitled 
tt>  set  off  tlie  same  under  the  Words 
**  mutual  credit''  in  statute  5  G,  -2, 
«.  30,  s.  38.  Smith  T.  Eodson.  ^ 
Term  Rep.  2ii. 


10  Where  B.  a  debtor  of  an  insolmil; 
who  had  assigned  all  hi!)  estate  to 
his  trustees,  for  the  benefit  of  bis 
creditors,  purchased  a  promissory 
note  of  (he  insolvent,  after  the  as- 
signment, it  was  held^  that  B.  eonld 
not  set  off  the  note  pureha«iedby 
him  against  a  debt  due  by  him  to 
the  insolvent,  in  a  suit  brouj^ht  bj 
the  trustees.  Johnson  v.  Bloodgood, 
1  Johns.  Cases^  01. 

it  In  an  action  on  a  promissory  note, 
by  (he  iiidorsee  against  the  maker, 
the  defendant  pleaded  payment  as 
to  all,  except  10  cents,  and  payment 
of  the  40  cents  to  the  payee  of  the 
note,  before  the  note  was  indorsed, 
and  gave  notice  of  a  set-off  of  large 
sums- of  money  due  to  him  from  the 
payee,  it  was  held,  that  (he  defen- 
dant could  not  set  off  more  than  tkt 
sum  pleaded;  and  that  payment  to 
a  payee  of  a  note  cannot  be  wt 
off  by  the  maker  in  an  action  a^ 
gainiit  him.  by  the  indorsee.  Priffr 
v.  Jacocks.     1  Johns.  Cos.  169. 

12  In  what  case  a  set-off  will  not  be 
allowed,  against  the  assignee  of  a 
stock  contract.     3  DaUas^  505. 

What  claim  is  not  to  he  a  subject  ef 
set-off.    Ibid, 

n.  Judgments. 

1  A  judgment  in  the  King's  Bench 
may  be  ^ei  off  against  a  judgment 
in  the  common  pleas,  so  as  to  nar- 
row the  execution  to  the  real  bW* 
ance  due.  Barker  v.  BrtJim*  ^ 
Black.  869.    3  fVils.  396. 

2  A  judgment  obtained  by  a  defend- 
ant 'against  the  plaintiff,  alter  the 
declaration  delivered  and  before  plea 
pJeaded  may  be  pleaded  a«»  a  sel-oB. 
Rpi/noldsy.Beerling.  iDoug.ii^>^' 

And  that,  although  it  do  not  appc^ 
that  the  cause  of  action  on  whieft 
the  defendant's  judgment  wa«  ob- 
tained arose  prior  to  the  co**"^".^' 
meat  of  the  plaintiff's  action,  m- 

3  But  that  point  has  been  sioc^JTJf''' 
ruled.  Evans  v.  Frosser.  i  ^S- 
112,  113,  n.  ^.      .^ 

4  Verdict  against  plainliff  *o  P''^ 
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action  may  lie  set  off  againgt  pres- 
ent demand,  even  where  the  eauses 
«onie  lo  .trial  on  the  same  day. 
Baskerville  t.  Brown^  et  e  contra.  2 
Burr.  1229.     i  Black.  SQSyS.C. 

4  Costs  of  one  jiidgmeDt  may  be  86t 
offa^^inst  the  debt  and  costs  of  a- 
notber.  Thrustoutf  on  the  dendse  of 
BanieSj  v.  Craster.    2  Black.  826. 

t  Where  there  were  three  defendants, 
one  went  to  trial  and  obtained  a 
Terdict,  but  the  two  others  suttered 
judgment  by  default.  The  court  of 
0.  P.  permitted  the  costs  and  dam- 
ages, on  the  judgment  by  default, 
to  be  deducted  from  the  eosts  taxed 
on  the  pustea  to  the  defendant  who 
bad  a  verdict ;  and  in  answer  to 
the  objection  that  this  tended  to 
deprive  the  aUorney  of  his  legal 
iien,  the  court  said  that  the  attor- 
ney could  only  have  such  a  lien  on 
the  costs  as  was  subject  to  the  e- 
quitable  claims  of  the  parties  in  the 
cause.  Schoole  v.  JVo6/e  Sf  al.  1 
H.  Black.  23. 

7  And  that  court  affirmed  this  doc- 
trine, in  a  case  where  several  ac- 
tions brought  on  two'  policies  of  as- 
taranee,  underwritten  by  the  same 
parties,  (among  %vhom  were  •^.  and 
B.)  were  respeetively  consolidated, 
in  one  of  the  causes,  which  went  to 
trial,  A.  was  defendant,  in  the  oth- 
er B.  f  the  plaintiff  became  entitled 
to  costs  in  one  acticyi,  and  the  de- 
fendant in  the  other.  The  costs 
taxed  and  allowed  to  the  defendant 
were  set  off  against  those  taxed  and 
allowed  to  the  plaintiff,  ^unez  v. 
ModiglianL    1  ff.  Black.  217. 

S  «^-  having  obtained  a  verdict  a- 
gaiiist  B.  for  a  small  sum,  and  B, 
having  previously  recovered  judg- 
ment against  jf.  for  a  larger  sum 
&nd  taken  him  in  execution,  the 
court  (of  C.  P.)  permitted  the  sum 
recovered  by  Jl.  by  the  verdict  and 
the  costs,  to  be  deducted  from  the 
amount  of  the  judgment  of  J3.,  and 
satirtfaction  to  be  entered  fot  so 
much,  notwithstanding  Ji.  was  in- 
solvent, and  no  means  of  paying  his 
^ornefs  bill^  but  by  the  sum  for 


which    he   obtained    the   verdiot, 
Vaugfym  v.  Darner    2  H.  Black. 

.0  That  court  also  allowed  the  costs 
^recovered  by  Ji.  against  B.  in  one 
•action,  to  be  set  off  and  deducted 
from  the  damages  and  eosts  recov- 
ered by  B.  against  Ji.,C.y  and  E,  in 
another  action ;  notwithstanding 
the  attorney  of  B.  swore  that  he  be- 
lieved B.  to  be  insolvent,  and  that 
there  was  no  fund  out  of  which  the 
attorney's  costs  could  be  paid,  but 
the  damages  and  costs  so  recovered 
by^.  Demie  \.  Elliot  ^  oL  2  H, 
Black.  687. 

do  That  jconrt  also  allowed  the  costs 
of  two  actions  between  the  same 
parties,  iliough  in  two  different 
courts,  to  be  set  off  against  each 
other,  notwitlifitanding  the  attor- 
ney's lien;  but  L.  Eldon,  C.  J., 
strongly  expressed  his  opinion  of 
the  propriety  of  reconsidering  the 
practice  of  the  court  in  this  partic- 
ular. HaUy.Ody.  2Bo8.S[TuU. 
28. 

11  In  a  subseauent  case,  nevertheless, 
the  court  allo^ied  the  costs  upon  a 
nonsuit  to  be  set  off  against  eosts 
due  from  the  defendant  upon  the 
removal  of  an  indictment  against 
him  from  the  sessions  to  the  court 
of  K.  B.,  uotwithstaTiding  the  attor- 
ney's lien ;  and  declared  that  as 
the  attorney  acts  upon  the  credit  of 
liis  client,  his  lien  cannot  be  allow- 
^d  to  interfere  with  the  equitable 
arrangement  of  costs  between  the 
parties  to  the  suit.  Emden  v.  Bar* 
ley.    J>rew  Rep^  22. 

12  If  an  execution  be  set  aside  with 
•eosts,  as  having  been  sued  out  after 
the  allowance,  of  a  writ  of  er- 
ror, the  court  will  not  permit  the 
costs  of  the  application  to  be  set  off 
against  the  costs  iftxhc  action,  but 
will  compel  the  plaintiff  to  pay 
them  forthwith.  Bill  v.  Tebb.  J>,^sw 
Rep.  311. 

13  Where  Ji.  recovered  against  f., 
and  C.  recovered  against  A.  and  B. 
the  court  of  K.  B.  permitted  C,  on 
motion,  to  setoff  the  damages  whicii 
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he  had  recovered  against  those  ob* 
tained  by  Ji,  on  his  undertakin,^ 
that  the  bill  of  w^.'s  attorney  iu  the 
firsi  action  bhould  be  satisfied^  that 
coun  holding  that  he  had  a  general 
lien  oil  the  jud;!^meut  for  his  eoats. 
Mtchetl  V.  Oldfietd.  4  Term  Hep. 
1  ^s  :  and  see  UamlaU  v.  Fuller.  6 
Term  Hep.  43tt. 

i^  The  court  of  K.  B.  also  permitted 
three  defendants  to  set  otf  a  judg- 
ment, recovered  by  them  against 
the  plaintiff',  against  a  judgment  ob- 
tained by  the  plaintiff,  against 
them  jointly;  (subject  to  the  attor- 
ney's lien,)  though  the  plaintiff  had 
also  a  separate  demand  oq  one  of 
the  defendants.  Gtaister  v.  Hewer* 
8  Term  Rep.  69. 

id  A  judgment  recovered  by  ^.  a- 
gainst  B.  and  C,  will  not  be  set  oft* 
on  application  to  the  general  juris- 
diction of  the  court,  against  anoth- 
er judgment  recovered  against  w2.  by 
the  assignees  of  J9.  under  an  insol- 
vent debtors'  act ;  the  interest  of 
third  persoQs  intervening,  who  have 
peculiar  trusts  by  the  statute.  Doe 
V.  Damton.    3  East^  149. 

is  •9.  brings  an  action  against  B.,  the 
expenees  of  defending  which  are 
borne  by  C  and  1}.,  but  JS,  is  non- 
suited. Afterwards  C.  brings  an 
action  against  *B.  in  which  D.  is  in- 
terested as  well  as  C,  and  C  is  non- 
suited. The  eosts  of  the  one  non- 
suit were  allowed  by  the  court  of  G, 
P.  to  be  set  oft'  against  the  other. 
G^ Cornier  v.  Murphy,  1  H.  filack, 
657. 

17  No  action  will  lie  in  the  courts  at 
fVestminster  to  recover  costs  order- 
ed to  be  paid  by  a  rule  of  an  infe- 
rior court,  in  the  course  of  a  suit 
there,  notwithstanding  the  defend- 
ant should  not  be  liable  loan  attach- 
ment of  the  inferior  court,  by  being 
resident  out  of  its  jurisdiction.  Biit 
such  an  action  having  been  brought, 
the  court  of  C.  P.  ordered  the  costs 
awarded  to  the  plaintiff*  in  the  infe- 
rior court  to  be  deducted  from  those 
allowed  to  the  defendant  in  the  ac- 


tion.   Bmersan  v.  LaAley.    2B. 
Black.  ^7. 

18  But  though  it  be  clear  that  the 
mere  order  of  another  court  is  not 
a  good  ground  of  action ;  yet  an  a- 
greement  between  parties  to  a  siut 
in  chancery  binding  themselves, 
their  executors,  and  adminiitraton, 
made  an  order  of  that  court,  and 
acted  upon  therein  as  such,  may  be 
the  ground  of  an  assumpsit  at  law. 
Smith  V.  Wtudley.      2  Bos.  Sf  PulL 

482. 

19  Where  a  prisoner  in  execution  » 
discharged  by  the  consent  of  bit 
creditor,  upon  giving  a  fresh  seeu* 
rity  to  satisfy  the  judgment,  aad 
that  security  is  afterwards  set  atidA 
on  account  of  a  mere  informaliljf 
the  judgment  is  satisfied,  and  cso- 
not  be  set  off  against  a  demand  of 
the  prisoner.  Jaques  v.  Withy,  i 
Term  Rep.  057. 

20  The  court  will  not  set  off  oos 
judgment  against  another  betweea 
the  same  parties,  when  it  appears 
that  others  than  the  nominal  credi- 
tors are  interested  by  assignmeotof 
the  demand,  on  which  one  of  the 
judgments  is  rendered  ^  Makepnu 
v.  Voates.    8  Mass.  45i. 

2i  Where  a  judgment  of  reversal  had 
been  obtained  in  this  eonrt  of  a 
judgment  of  the  eonrt  of  conuHOB 
pleas,  and  a  restitotion  awardeily 
and  afterwards  a  second  jodgneot 
was  obtained  in  favour  of  the  plaia- 
tiff,  in  a  new  action  between  the 
same  parties,  for  the  same  oaaie,lB 
the  court  6f  common  pleasy  this 
court  would  not  allow  the  jut^' 
ment  of  reversal  in  this  court,  to  be 
set  off  against  the  second  jodgmeat 
in  the  common  pleas  ;  consioeriflg 
the  latter  as  having  power  to  make 
it.  Brewertony.lMrrisandBmris^ 
1  Jokns.  Rep,  144. 

32  Where  there  were  three  suits  be- 
tween the  same  parties,  sod  the 
Jdaintiff  recovered  against  the  de- 
endant  in  two  of  them,  and  the  oe- 
fendant  against  the  plaintiff  in  tbe 
other,  the  damages  recovet:cd  in  ine 
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last  suit,  were  allowed  to  be  let  off 
against  (he  two  other  $ait8,  hot  Dot 
against  the  costs.  Devoy  v.  Boyer* 
8  Johns.  Eep.  217. 

ii  Where  an  attorney  in  this  eonrt 
was  sued  in  November  1809,  for  25 
dollars  and  93  eents,  knd  had  a  set- 
off of  20  dollars  and  2d  eents,  and 
the  plaiutiCk*  recovered  five  dollars 
and  68  cents,  it  was  held  that  the 
ilefendaot  was  entitled  to  reeover 
eosts  ;  but  that  the  plaintiff  might 
set  off  the  amount  he  had  recovc/red 
a^inst  so  much  of  the  eosts.  fFiU 
left  v.  'Starr.    8  Johns  Rep.  123. 

21  Where  the  plaintiff  in  an  aetion  of 
trespass  guare  clausum  fregUj  &c. 
recovered  less  than  50  dollars  dam- 
a2;e8;  and  the  defendant  recovered 
eosts,  the  defendants  taxed  eosts 
were  allowed  to  be  set  off  against 
(be  damages  recovered  bythe  plain- 
tiff who  was  insUvenL  The  lien  of 
the  plaintilF  for  his  eosts,  in  (his 
base,  extends  onlv  to  the  balance 
due,  after  dedaetiilg  the  defendant's 
charges,  and  does  not  affect  the 
equitable  right  of  set-off  between 
the  parties.  Porter  v.  Lane.  8 
Johns  Bep.  307. 

IIL  Bonds. 

i  Under  the  statute  8  O.  ie,  e.  2i,  no 
debt  on  bond  can  be  set  off  vnless 
it  be  oaa  bond  for  securing  the  pay- 
ment or  money.  E^Mnson  t.  Stur" 
ges.    ffilles^  261. 

CoQsequentlv  a  bail  bond  eanaot  bo 
Mt  off  ooder  that  act.    Ibid. 

Nor  can  such  a  bond  (given  to  an  of- 
ficer of  the  palaee  court,)  be  set  off 
voder  the  statute  2  G.  2,  c.  22,  to 
an  action  brought  ^gpiinst  that  offi- 
cer.   Ibid. 

Bat  a  bail  bond  assigned  over  to  the 
party  may  be  set  off  to  an  action 
brought  by  that  party.     Ibid. 

3  Set-off  mny  be  pleaded  to  an  ae- 
tion of  debt  on  bond^  the  condition 
of  which  is  for  payment  of  an  an- 
nsity  or  growing  sum.  Collins  se- 
ttior  V,  CoUitts  junior.   2  Burr.  820. 


3  In  an  action  o^  debt  on  an  arbitra- 
tion bond;  the  defendant  was  al* 
lowed  to  set  off  a  promissory  note. 
J^ur^css  T.  Tueker.  d  Johns.  Rep. 
lOd. 

In  an  action  on  an  award  of  arbitra- 
tors made  in  pursuance  of  a  submis- 
sion by  bond,  the  defendant  may  set 
off  a  debt  due  to  him  from  the  plain- 
tiff.   Ibid. 

An  award  for  the  payment  of  a  sum 
of  money,  may  be  set  off  against  the 
demand  of  the  plaintiff,     ibid. 

Notwithstanding  the  set-oft'  allowed 
in  an  action  on  an  arbitration  bond$ 
the  penalty  of  the  bond  will  remain 
as  security  for  all  future  breaches. 
Ibid. 

The  statute  allowing  a  set-off,  is  not 
s(ric(ly  confined  to  bonds  for  the 
payment  of  money.    Ibid. 

The  penalty  of  a  bond  cannot  be  set 
off;  nor  is  the  obligor  of  a  penal 
bond,  in  an  action  against  him,  re- 
nuired  to  set  off  his  demands  against 
tne  penalty.    Ibid. 

4  In  an  aetion  of  assuinpsU^  brought 
by  «J.  against  A,  the  defendant  may 
set  off  a  bond  given  by  t/f.  to  C.  and 
assigned  by  C.  to  B.  before  the  com- 
mencement of  the  suit.  T%Me  ▼. 
Bdtee.    8  Johns.  Rep.  102. 

lY.  Covenards. 

The  whole  penaltr  of  a  covenant 
cannot  be  pleadea  as  a  set*oft'  to  an 
indebit.  ass,  Mdriffe  v.  Hogan. 
2  Burr.  1024. 

V.  IMiqmdated  Damages. 

1  In  covenant,  unliqaidated  damages 
arising  from  the  oreach  of  other 
eoTcnants  to  be  performed  by  the 
plaintiff',  cannot  be  pleaded  by  way 
of  set-off.  Howlet  SfaLx.  8Mck' 
land.    Cowp.  06. 

2  Damages  not  yet  recovered  cannot 
be  set  oSi.  Freeman  v.  HyeU.  i 
Black.  894. 

8  There  can  be  no  set-off  to  an  a« 
▼owry  for  rent.    Sapsfard  v.  Fldch" 
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er.  ^  Term  Rep.  ail;  and  Chra" 
ham  y.Fraine^  and  Laycockr.  Tuf- 
neU,    4  Term  Rep.  123,  n. 

4b  To  an  action  of  covenant  for  rent 
by  a  landlord,  the  defendant  eannot 
set  off  any  uncertain  damages  that 
he  may  be  entitled  to  recover  against 
the  landlord  on  any  of  the  covenants 
in  the  lease.  fVeigall  v.  Wcters. 
6  Term  Rep.  4-88. 

&  Where  an  agreement  was  made 
between  one,  who  afterwards  be- 
came a  bankrupt,  and  the  defen- 
4lant,  that  a  loss  upon  cotton,  which 
the  latter  had  sustained  by  means 
•of  the  former,  should  be  fixed  at 
19Qf0l. ;  and  that  in  satisfaction  of 
that  sum  the  bankrupt  should  for 
four  years  recommend  certain  par- 
cels of  cotton  to  the  defendant, 
which  he  should  purchase  by  notes 
at  three  months  date,  the  clear  pro- 
duce on  the  sale  of  which  the  bank- 
rupt undertook  should  amount  to 
that  sum,  in  default  of  which  he 
was  to  make  good  the  deficiency,  if 
living ;  it  was  held  such  sum  could 
not  be  set  off  bv  the  defendant  a- 
gainst  a  demand  made  by  the  as- 
signees of  the  bankrupt    Hancock 

V.  Enlwistk,    3  Term  Rep,  435. 

6  If  two  persons  agree  to  per- 
form certain  work  in  a  limited  time, 
or  to  pay  a  stipulated  weekly  sum 
for  such  time  auerwards  as  it  should 
remain  unfinished,  and  a  bond  is 
prepared  in  the  name  of  both,  but 
IS  executed  by  one  only,  with  con- 
dition for  the  due  performance  of 
the  work,  or  the  payment  of  the 
weekly  sum,  and  the  work  is  not 
finished  at  the  time ;  such  weekly 
payments  are  not  by  way  of  penal- 
ty, but  in  the  nature  of  liouidated 
damages^  and  may  be  set  off  by  an 
obligee  in  an  action  brought  against 
him  by  the  obligor  who  executed. 
Fletcher  v.  Dyche.   2  Term  Rep,  82. 

VI.  Pleadings  and  Proceedings  in. 

i  A  set-off  reducing  the  plaintiS'^s 
demand  nnder  40s.  does  not  effect 
the  jurisdiction  of  the  court.    PiUs 


V.  Carpenter,     i  Wils.  19.     S  fifr, 

1191. 

2  Two  parts  of  a  plea  of  set-off  are 
as  two  counts  in  a  declaration ;  and 
if  one  part  be  good,  a  general  de* 
murrer  to  the  whole  is  bad.  Daws- 
kmd  V.  Hiompson.    2  Blatk.  910. 

8  A  plea  of  set-off  that  the  plaintiff 
was  wdebted  to  the  defendant  at  the 
Ume  (^  the  plea  pleaded^  is  bad ;  it 
should  state  that  he  was  indebted 
at  the  comtnencement  of  the  action. 
Evans  v.  Prosser.    3  Term  Rep,  186. 

4  It  is  no  objection  to  a  plea  of  set- 
off that  the  defendant  has  broDs:bt 
an  action  against  the  plaintiff  for 
the  same  sum  in  which  the  plaintiff 
has  paid  the  amount  of  the  demand 

'    into  court.    8  Term  Rep.  1S6. 

5  In  an  action  on  a  bono,  the  defen- 
dant most  set  forth  in  the  plea  what 
Is  reallv  doe  on  the  bond,  before  he 
is  entitled  to  set  off  any  cross  de- 
mand under  statute  S  G.  2,  c.  24,  s. 
B ;  and  such  averment  is  traversa- 
ble.  8ymmonda  v.  Knox.  S  Term 
Rep,  65 ;  and  Grimtvood  t.  Bmrit. 
6  Term  Rep.  460. 

6  A  broker  with  a  commission  dd 
credere  cannot  prove  under  a  netiee 
of  set-off  a  loss  upon  a  policy,  hap- 
pening before  a  bankruptcy,  in  aa 
action  by  the  assignees  of  the  bank- 
rupt for  premiums  upon  policies  on- 
derwritten  by  him,  and  for  whtek 
he  had  debited  the  broker ;  bnt  saeh 
a  loss  may  be  set  off  under  the  gen- 
eral issue.  Chrove  v.  DiAins,  1 
Term  Rep.  ±  2 

7  Where  a  bankrupt  has  underwrit- 
ten  a  poliey  to  a  broker  acting  oo- 
der  a  commission  del  credere^  and 
a  loss  upon  the  policy  happens  be- 
fore, but  is  net  adjusted  till  af^er 
the  bankruptcy,  the  broker  may  de« 
duet  the  amount  of  the  loss  from 
the  debt  which  he  owes  to  the  es- 
tate of  the  bankrupt.  Bixe  v.  Did' 
ason.    1  2Vnn  Rep.  385. 

8  ^.  first  purchased  one  and  after- 
wards another  parcel  of  goods  of 
B,j  each  at  six  months  credit;  vbea 
the  first  sum  became  due,  .^.lodged 
in  B.'s  hands  a  bill  .of  exebaoge  if 
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m  larger  amount  than  the  valne  of 
the  ^mmIs  in  order  to  pay  for  them, 
B*  enfuagiDg  to  return  to  A.  the  o- 
verplus  when  the  bill  shoold  be 
paid;  B.  received  the  amount  of 
tbe  bill,  and  then  ^,  became  a  bank- 
rupt,  not  havitig  paid  for  the  second 
parcel  of  goods ;  held,  in  an  action 
brought  by  •J.'s  assignees  for  the 
surplus  of  the  bill  that  B.  might  re- 
tain it  to  satisfy  his  demand  on  ^, 
fwf  the  second  parcel  of  goods,  jitc 
kinson  v.  KUiatt.    7  l^erm  Rep.  378. 

9  To  an  action  brought  by  the  as- 
signees of  a  bankrupt  for  a  debt  due 
to  the  bankrupt's  estate,  the  defen- 
dant cannot  set  otf  easrh  notes  issu- 
ed by  the  bankrupt  payable  to  bear- 
er, bearing  date  before  his  bankrupt- 
cy, unless  he  shew  further  (hat  such 
notes  came  to^  his  hands  before  the 
bankruptcy.  Dickson  v.  Evans.  6 
Term  Hep*  S7. 

10  Bat  if  the  notes  had  been  made 
payable  to  the  defendant  himself, 
tbat  would  have  been  reasonable 
evidence  of  their  having  come  to  his 
hands  at  the  time  they  bore  date 
6  T^rnt  Rep.  57. 

il  C,  by  virtue  of  an  order  from  B. 
to  receive  all  money  due  to  him  on 
a  particular  account,  obtains  three 
out  of  four  instalments  due  from  J3. 
to  B,  on  that  account ;  these  pay- 
ments are  afterwards  questioned  by 
B,^  who  brings  tiift  action  against  dv. 
for  the  whole  »ufli>  and  at  the  same 
time  C.  demands  his  fourth  instal- 
ment; an  application  to  the  court 
of  C.  P.,  by  wf".  to  stay  proceedings 
U|  an  action  against  him  br  B.,  on 
his  paying  the  fourth  instalment  to 
ftueU  person  as  the  court  should  ap- 
point, was  refused  by  C.  P.  Mac^ 
domld  V.  Pauley,  l  Bos.  S[  PuU.  161. 

t^  In  assumpsit  for  goods  sold  and  de- 
livered, defendant  pleaded  a  set-oflT 
of  more  money  due  to  him  frooi  the 
plaintiff.  A  replication,  that  the 
good*  were  agreed  to  be  paid  for  in 
Wflrfy  monei^.  was  holden  bad  on  de- 
murrer, being  no  answer  to  the  plea. 
Eknd  y.  Atirr.     1  East,  375. 

^  But  iu  estimating  the  plaintift^s 


damages  in  snch  case,  the  jniy 
should  take  into  their  consideration^ 
the  loss  he  had  sustained  by  non- 
payment of  ready  money.  Ibid.  877. 

i4r  Set  offs  under  our  statute  are  cou' 
fined  to  transactions  between  tha 
parties  in  the  suit ;  therefore  in  aa 
action  brought  on  a  check  which 
had  been  assigned  to  the  plaintiff^ 
the  defendant  was  not  allowed  to 
set  off!  a  negociable  note  made  by 
the  drawer  o^  the  cheek,  and  indors- 
ed to  the  defendant.  Holland  y. 
Makepeace.    8  Miss.  4  id. 

10  Where  by  reason  of  an  account 
filed  by  way  of  set-off,  the  plaintiff 'a 
damages  are  reduced  below  twenty 
dollars,  he  is  still  entitled  to  full 
costs — aJiter^  where  the  items  in  tho 
account  are  proved  to  have  beeir 
delivered  and  received  in  part  pay- 
ment of  the  plaintiff's  demand  in 
the  action.  Barnard  Mm.  v.  Cur- 
Us.    8  Mass.  626. 

iA  Where  a  defendant,  after  a  writ  is-^ 
sued  against  him  of  which  he  had 
notice,  and  before  he  was  actuallj^ 
arrested,  purchased  a  promissory, 
note,  made  by  the  plaintiff,  which 
was  indorsed  tO'  him,,  for  the  avow- 
ed purpose  of  setting  it  off  against 
the  plaintifi's  demand;  it  was  held 
that  the  set-off  was  not  admissible. 
Carpenter  v.  Butterfield.  3  Johns. 
Cases^  140. 

A  debt  or  demand,  to  be  set  off  under 
the  statute,  must  be  an  existing  debt 
or  demand,  at  the  time  of  the  com-^ 
mencement  of  the  plaintiff's  suit. 
IMd. 

±7  In  an  action  by  an  indorsee  ot  a 
promissory  note  against  the  maker^ 
the  latter  wili  not  be  allowed  to 
prove  a  setoff  against  the  original 
payee,  unlei»s  he  previously  show 
that  the  note  waa  transferred  after 
it  became  due,  or  for  the  purpose 
of  defrauding  the  maker  of  his  set-' 

f    Hendricks  v.  Jndtdi.    1  Johns* 
/7.  819. 
16  A  set-off  to  an  open  policy  of  in- 
surance, is  not  allowable.     Gordon 
v.  Boicne-    2  Johns.  Rep.  150. 
Id  Where  the  defendant  pleada  paj* 
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ment,  and  gives  notice  of  a  set-oflT, 
in  general  terms,  for  goods  sold  and 
delivered,  money  paid,  &e.  the 
plaintifi'  may  require  him  to  speei- 
fy  and  deliver  the  partictdars  of  the 
set-offl  Mercer  v.  Saifre.  3  Johns* 
Rep.  24<6. 

20  In  an  action  of  assumpsit,  broaght 
in  this  state,  the  defendant  may  set 
oflf  demands^  against  the  plaintiff, 
arising  when  both  parties  resided 
in  another  state,  and  which  if  su- 
ed for  there  would  be  barred  by  the 
statute  of  limitations  of  that  state, 
provided  six  years  hare  not  elapsed 
since  tbe  plaintiff  came  into  this 
state.  Ruggles  v.  KeeUr.  8  Ji^ns. 
Bep.  263. 

51  Where  a  set-off  of  a  debt  due  from 
the  defendant  in  a  foreign  attach- 
ment to  the  garnishee,  will  not  be 
allowed  on  the  scire  facias.  4  Dal' 
2as,  291. 

22  In  an  action  brought  by  the  com- 
A    inonwealtb,  the  defendant  has  no 

right  of  set-off.    4  Dallas^  30  {. 

23  A  commission  of  bankruptcy  is  le- 
gal notice,  to  effect  the  subsequent 
assignee  of  a  promissory  note,  with 
tlie  statute  right  of  set-off.  4  Dal- 
lasy  870. 

24  If  a  suit  be  brought  by  the  assign- 
or of  an  open  account  in  his  own 
name  for  the  use  of  the  assignee, 
the  defendant  may  set  off  his  claims 
against  the  assignee.  Winchester 
Y.  Hockley.    2  (h'anch,  342. 

The  defendant  cannot  offset  bad  debts 
made  b^  the  misconduct  of  tbe 
plaintift  in  selling  the  defendants 
goods  as  factor.    Ibid. 


SEWERS. 

1  Sewer  rates  may  be  made  to  reim- 
burse charges.  'Case  of  Ihe  Level  of 
HM.    t  Sir.  1127. 

2  Objections  to  orders  removed  must 
be  argued  before  they  are  filed. 
The  Kins  ^*  ^^^  Robert  Cann.  2 
Sir.  1263. 

3  The  commissioners  of  Sewers  have 
jorisdietioa  over  a 'sewer  eommunt- 
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eating  with  a  navigable  stream,  or 
with  the  sea  above  the  point  \ibere 
the  tide  ebbs  and  flows,  if  it  be  use- 
ful for  navigation,  and  if  the  place 
over  which  the  jnrisdietion  is  exer- 
cised is  or  is  nat  likely  to  be  bene- 
fited by  it.  Dore  v.  Qray.  2  Tern 
Rep,  358. 

4  Calais  Readings  are  good  author- 
ity on  the  subject  of  sewers.  2  Term 
ReportSf  565. 

5  If  a  sea-bank  6r  wall,  which  the 
owners  of  particular  lands  are 
bound  to  repair,  be  destroyed  bj 
tempest,  without  any  default  in 
snch  owners,  the  commissioners  of 
sewers  may  order  a  new  one  (even 
in  a  different  form,  if  necessary)  to 
be  erected,  at  the  expenee  of  the 
whole  level.  Re.v  v.  Somersetskin 
Commissioners  of  Sewers,  8  Term 
Rep,  Si2, 

6  By  statute  23  U.  8,  c.  0,  the  joiy 
by  whom  a  presentment  is  made  \9 
commissioners  of  sewers,  cotfeeniiD*' 
what  lands  are  within  a  level  and 
subject  to  certain  rate,  ought  to  be 
summoned  by  the  sheriff  from  the 
body  of  the  coun^^,  in  pursuaneeof  a 
precept  delivered  to  him  from  tke 
commissioners  for  that  purpose. 
And  a  presentment  made  by  a  staii* 
ding  jury,  constituted  according  to 
ancient  usase^  originally  returned 
by  the  sheriff,  at  the  eommeneeneot 
of  every  new  commission  of  sewer9< 
from  certain  parishes  or  dtstrietSf 
eomposed  of  land  owners  there,  is' 
terested  in  disclaiming  the  t^eoer&l 
charges  of  the  level,  which  jurtinen 
acted  for  life^  unless  removea  foe 
cause,  and  only  the  foreman  of 
whom  was  summoned  by  the  sherifT 
on  the  particular  occasion,  whieh 
foreman  thereupon  eoni'ened  the 
other  jurymen  ;  is  illegal,  and  void ; 
and  the  want  of  jurisdiction  of  sock 
presenting  jury  cannot  be  waived  br 
traversing  their  presentment  and 
going  to  trial  before  another  jofy 
properly  returned  from  the  body  o» 
the  county,  by  whom  such  present- 
ment was  confirmed.  The  prcsenlj 
ing  jury,  after   being   sworn  and 
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<!itiit|^4  >nust  abo  prosccDte  iSkm 
iaquirj  apon  hearii^  evidenee  on 
oatb  before  the  eoamiiMiiniem  in 
curiOf  ami  make  their  presentment 
thereon^  and  not  upeu  information 
eoJleeCed  in  pais  withoat  oath.  Tfie 
King  V.  The  CommissUmen  of  Sew* 
enf&r  the  County  of  SummersiL  7 
Boston. 

1  The  statute  28  H.  8,  e.  9,  %.  ±7, 
having  directed  that  ^tawSfOetSf 
iecreesff  and  ordinances'^  made  by 
eommissioners  of  sewel^  thail  stand 
good  and  be  pat  in  eieeution  so  long 
time  as  their  eonvmasian  endurethf 
and  no  longer^  except  ^^  the  said  laws 
aad  ordiiianees''  be  ens^rossed  in 
parehuent  and  certified  under  the 
seals  of  the  commissioners  inttf 
ehancery,  and  hare  the  royal  as-* 
sent;  and  the  statute  13  £liz.  e.  9, 
having  directed  all  commissioners 
of  sewers  to  continue  in  foree  for  lO 
years,  unless  sooner  determined  by 
supersedeas,  or  any  new  eommis^ 
sion;  and  that  all  ^^  laws,  ordiuan<« 
ees,  and  constitutions"  made  by 
feree  of  sach  commission,  being 
wriien  in  pardtment^  indente^^  and 
under  seals^  8[e,  shall  without  such 
eertifieate  or  royal  assent,  continue 
ID  force  notwithstanding  the  deter- 
mination of  the  commission  by  sil- 
persedeas,  antil  repealed  or  altered 
oy  new  commissioners ;  and  that  all 
such  laws^  cfrdfnances^  and  eonsfUu" 
^ions  written  in  parchment,  indent^ 
ed,  aod  sealed^  &e.  shall^  without 
eertiBcate  or  royal  assent,  conlinne 
in  force /or  one  year  after  the  efxpi- 
^tion  of  such  eommisflion  by  lapse 
^'f  10  years  from  its  date;  held, 

1st  That  the  /otcis,  aets^  decrees,  and 
ordinances,  mentioned  in  the  statute 
of  H.  8,  mean  the  same  as  the  laws, 
ordinances,  and  cmstUntitms,  men- 
tioned in  that  of  Eliz.    And, 

^  That  a  decr^  made  by  commis- 
sioners under  a  former  commission 
^hieh  had  expired  by  lapse  of  ten 
jears^  direetiug  a  sea-wall  to  be  re- 
founded,  which  had  been  destroyed 
by  a  violent  tempest  aud  inunda- 
tion, and  the  sums  necessary  for  its 
VOL«  in.  S8 
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cmistrnotioli  to  be  a^Taheed  hf 
those  who  were  before  bound  to  sos'' 
tain  it  rctficmc  tannw  (and  who  did 
advance  the  money  accordingly) 
and  thai  a  rate  should  be  made  on 
the  level  for  their  reirabursement^ 
(although  snch  decree  had  been 
written  in  parehuient,  indented,  and 
sealed;  which  this  was  not.)  could 
not  be  enforced  by  commifiSionenr 
nader  a  new  commission,  issued 
more  than  a  year  alter  the  expira- 
tion of  the  former  commission ;  as 
to  so  much  of  it  as  remained  unexe- 
cuted :  though  good  to  the  extent  to 
which  it  had  been  exeevted ;  and 
therefore  this  court  refused  a  man-* 
damns  to  the  new  commissioners  to 
direct  a  rate  to  be  levied  on  the  le- 
vel for  the  reimbursemeitt  directed 
by  the  decree.  The  King  v.  The 
Commissioners  of  SewerSy  Somerset 
9  Easty  too. 


SSERIW4 

4.  Por  what  acts  liable,  whether  of 
himsdf  or  Bailiffy  or  Dq^y. 

II.  Exemption* 
III.  Fees. 
JV.  Return  of  Writs,  S^. 

V.  (Mier  points  relative  to* 

L  For  wh4tt  acts  fiable,  whether  of  hinu 
self  or  Baii^,  ot  Deputy. 

1  Sheriff  cannot  refose  to  obey  pro- 
cess for  norf-paymenl  of  fees,  frhite 
V.  itaugh.    2  8tr.  1289. 

2  A  sherilf,  or  hf^  officer,  is  not  lia- 
ble to  an  action  for  arresting  a  cer- 
tificated bankrupt,  a  peer,  a  dis- 
chargetl  insolvent  debtor* or  a  person 
who  took  the  benefit  of  20  G.  3,  c. 
6\>,  although  the  party  is  privileged 
from  arrests.  Tariton  v.  Fisher.  2 
Doug.  e7i. 

8  Sheriff*  answerable  for  the  acts  of 
his  deputy,    •tfnon.     Lofff^  8t. 

4»  A  bailiff  mav  jiistify  an  act  uncfer 
any  warrant  he  had  at  the  time  he 
did  it;  and  a  'raverse  that  he  did 
it  by  virtue  of  that  warrant,  is  bad. 
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A  power  to  examibe,  hear,  andinui- 
isb,  makes  a  man  a  judge ;  a  power 
to  punish  by  fine  and  imprisonment, 
a  judge  of  record.  No  action  lies 
against  a  man  for  what  he  does  as 
judge.  In  a  jnstifieation  bv  the 
eensors  of  the  coll^^  of  physicians 
under  the  conviction  of  a  practiser 
in  physic  by  them  for  mma  praxi$j 
it  is  sufficient  to  state  generally  that 
the  party  administered  on  whole* 
some  medicines 4  and  the  disorder 
under  which  his  patients  laboured 
seed  not  be  shewn.  A  neglect  in 
an  inferior  jurisdiction  to  examine 
upon  oathy  will  not  make  its  judg- 
ment voidL  An  arrest  and  impris' 
onment  includes-  an  assault.  Groeti' 
veU  V.  BurwelL  1  L.  Uaym,  4^4. 
Salk,  200, 304,  and  396. 
B  Qtf.  In  what  cases  taking  leyy- 
money,  besides  poundage,  in  execu- 
ting a  Jufa.  may  be  justifiable  ? 
Savage  v.  SmUh,    2  Black,  1102. 

6  Held,  that  on*  circumstances  an 
arrest  might  be  good  to  detain  the 
party  in  custody,  though  the  officer 
might  be  punishable  for  trespass  or 
contempt.    Anofh    Lqffij  433. 

7  Under  sheriflfs  held  in  contempt, 
and  fined  and  imprisoned'  for  not 
properly  executing  that  part  of  the 
sentence  of  the  court  which  con- 
demned the  defendant  to  the 
pillory.  Bex  r.  Beardmore^  un- 
der-sheriff of  Middlesex*  2  Bttrr. 
792. 

ft  The  couk-t  will  not  stay  goods  ta- 
ken by  fi.  fa.  in  the  hands  of  the 
sheriff,  till  a  dispute  between  the 
plaintiff  and  a  stranger  concerning 
the  property  i»  decided,  unless  for 
the  protection  and  at  the  request  of 
the  sheriff.  Shaw  v.  Ttmmdge.  2 
Black.  1064. 

9  If  the  justices  at  the  quarter  ses- 
sions make  an  order  by  virtue  of  2 
W.  and  M.  c.  15,  for  the  discharge 
of  poor  prisoners,  which  order  is 
not  warranted  by  the  stat.  (as  if  the 
prisoner  was  in  execation  for  more 
than  lOOl.)  and  the  sheriff  dischar- 
S^d  the  prisouer  aecordingly^  he 


shall  not  be  liable  to  an  Mea^e- 
Orby  V.  Hales,    i  JL  Baifm.  3. 

10  If  a  bailiff  on  a  fi-fa.  amnsttfae 
goods  ofJi.  take  those  of  2^.,  an  ac- 
tion of  trespass  lies  against  the  she- 
riff.  Jickworth  v.  Ekmpe.  1  Doug. 
40  to  43. 

If  he  sheriff  is  answerable  for  tbe  offi^ 
cial  acts  of  his  under-sheriff,  t 
Doug.  43,^  n. 

It  Where  a  special  baililf  is  nomioA- 
ted  by  the  plaintiff  or  his  agent,  the 
sheriff  is  not  bound  to  retarn  lb« 
writ.  Hamilton  v.  Dalzid.  2  Black, 
992. 

12  Officers  arrc9<tng-a  person  not  d^ 
scribed  in  their  warrant,  iiot  justifi- 
able under  the  statute  of  S'i  (^*  ^• 
Money  V.  Leack.  1  Black.  563.  3 
Burr.  1692  and  1742. 

13  The  court  will  not  take  noliee  of 
a  commission  of  bankrupt,  so  as  to 
stay  proceedinc;s  ap;ainst  a  sberifiT 
on  an  action  for  a  wilfully  false  r^ 
lurn,  pending  which  he  pajs  over 
money  (levied  by  execution  and 
kept  in  his  hands  above  a  year)  to 
assignees,  under  a  commission  soed 
out  since  the  action  was  brooght  a- 
gaiust  him,  on  an  act  of  bankroptey 
previous  to-  the  execution.  Tm- 
hreU  V.  MUs^.    1  Black.  205; 

14  All  actions  for  breach  ofdulyd 
the  office'  of  sheriff  roust  be  broin;ht 
against  the  high  sheriff,  thoflgb  by 
default  of  the  under-sheriff  or  bai- 
liff. Cameron  SfcU.y.  ReyndiSy  wi- 
deT'Sheriff.    Cowp.  403. 

An  action  does  not  lie  against  the  she- 
riff upon  a  promise  to  execote  a  bill 
of  sale  to  the  plaintiff's  nominee. 
The  legal  mode  of  compelling  a 
sale  is  by  a  writ  at  venditioni  expo- 
nas.    Coirp.  406. 

10  indemnity  given  for  a  year  to  se- 
cure thesheriffagainsttheaetsofhii 

bailiff.  Aflerwards,  the  person  iffl- 
dertaking  gives  notice,  disliking  the 
person  employed,  that  if  the  war- 
rants are  delivered  tothatperwn 
he  will  not  abide  by  his  indeoinitir ; 
this  notice  left  at  tbe  office  of  if^ 
under-clerk   to  the   node^sherl»^ 
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Mdd,  Aat  the  sberiflT  was  not  bound 
and  that  the  person  who  had  given 
this  indemnity  eould  not  discharge 
himself,  unless  by  the  consent  of 
those  in  whose  behalf  tt  was  given. 
'inon.     Lofftf  225, 

16  Trespass  will  He  against  the  high- 
sheriff  for  his  bailiff's  taking  the 
^ods  of  A,  instead  of  B.  under  a 
fi>fa.  Sanderson  and  Baker  v.  Mar* 
Hn,    2  Black.  832.     8  Wils.  309. 

17  A  rescue  of  one  brought  out  of 
;;aol  by  habeas  corpus,  between 
judgment  and  execution,  by  any  but 
eommon  enemies,  will  not  excuse 
the  sheriff.  Crempfon  v.  Ward.  1 
Str.  429. 

IS  No  aetion  lies  against  the  sheriff 
for  taking  insufficient  bail.  Qrosve' 
nor  V.  Soame.    8  Salfc.  57, 

ik9  For  all  civil  purposes  the  act  of 
the  bailiff  is  the  act  of  the  sheriff. 
2  Term  Sep.  148. 

'^  In  an  action  of  trespass  against  the 
sheriff  for  a  wrongful  act  of  the  bai- 
liff, it  is  not  enough,  in  order  to  af- 
fect the  sheriff,  to  prove  that  he  is 
a  general  bailiff,  and  had  given  a 
bond  of  indemnity  to  the  sheriff  as 
such,  and  to  prove  a  copy  of  the 
warrant  under  which  he  entered 
and  seized  the  plaintiff*^  good ;  but 
the  privity  between  the  bailiff  and 
the  sheriff  most  he  established  in 
the  particular  transaotion  on  the 
best  evidenee,  by  proving  the  ori- 
ginal ivarrant  of  execution  from  the 
sheriff  to  Ihe  bailiff,  or  at  least  by 
proving  notice  to  prodace  it,  so  that 
in  case  of  its  not  being  produced, 
secondary  evidence  of  its  contents 
may  be  let  in.  Ihredce  v.  Sykes.  7 
Term  Rep.  118. 

^i  The  sheriff  bavins  directed  a  war- 
rant to  ^.  and  all  his  other  officers 
to  arrest  H.,  A,  afterwards  inserted 
the  name  of  C. :  held,  that  the  war- 
rant was  illegal,  and  the  arrest  by 
€.  consequently  void.  Hausin  v. 
Barrow.    6  Term  Rep.  122. 

^2  It  seems  that  an  action  ma^  he 
maintained  against  the  sheriff  for 
1jie  penalty  given  by  statute  2d  E^ 


liz.  e.  4,  fb^  the  acts  of  his  bailiK 
2  Term  Rep.  150—8. 

28  The  sheriff  and  bailiff  are  not  botk 
answerable  in  an  action  for  a  pe- 
nalty for  the  same  act  2  Term 
Rep.  7i% 

M  if  the  sheriffappoint  a  special  bai- 
liff at  the  plaintiff's  request,  the 
latter  cannot  rale  the  sheriff  to  re- 
turn the  writ.  De  Moranda  v.  Dun" 
kin.    4  Term  Rep.  119. 

25  But  the  sheriff  is  even  in  suefa  ease, 

responsible  for  the  defendant  after 

an  arreat  made,  though  in  another 

-suit.      Taylor  ^.  Bichardson.     S 

Term  Rep,  505. 

96  A  return  made -by  the  sheriff  that 
the  person  arrested  was 'rescued  ont 
of  die  custody  of  the  bailiff,  is  bad; 
it  -should  be  out  of  his  custody. 
Woodgaie  v.  ^SCnatchbuU.  2TPerm 
Rep.  155» 

27  If  a  sheriff's  officer  on  an  arrest 
take  an  undertaking  for  the  ap- 
pearance of  the  party,  instead  of 
a  bail-bond,  without  the  plaintifTa 
assent,  and  bail  above  is  not  dnly 
put  in,  the  sheriff  is  liable  to  an  ae- 
tion for  an  escape,  and  the  court 
will  not  relieve  him  by  permitting; 
him  to  put  in  and  justify  bail  after* 
wards.  Fuller  v.  Frest,  7  Term 
Rep.  109. 

28  And  the  court  of 'C.  P.  refused  to 
permit  the  defendant  to  justify  bail^ 
after  an  action  for  an  escape  com- 
menced, where  no  bail  bond  had 
•been  taken.  Webb  v.  Matthew,  i 
Bos  (S-  FiM.  225. 

29  But  if  the  sheriff  permit  the  defen- 
dant to  get  at  large  without  taking 
41  'bail-bond,  lie  mav  retake  him  be- 
Ibre  Ihe  retnm  of  the  writ.  •Atkin- 
son V.  Matteson.  2  Term  Rep.  t72^ 
and  vide  7  Term  Rep,  109. 

80  The  sheriff  having  arrested  a  par- 
ty, permitted  him  to  go  at  large 
without  taking  a  bail  bond,  return- 
ed eepi  corpusy  and  before  the  expi- 
ration of  the  rule  to  bring  in  the 
body  put  in  bail :  held  that  he  was 
not  liable  either  to  an  action  of  es- 
cape, or  false  return.  Pariente  v^ 
Plumbtree.    2  Bos.  ^  Full  .dJBt. 
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91  If  after  tUe  eommeni^caieiit  of  an 
aetioQ  of  eseape  n^^aiuat  the  iheiiif 
fur  not  takiiij^  a  bail  bond  good  bail 
be  put  iu  and  justified  in  (be  room  of 
bail  bi'fore  put  in,  who  by  tbe  prac* 
tice  of*  the  court  were  a  mere  nulli- 
ty, the  plaintitf  cannot  recover, 
fAUingham  v.  Flower.  2  Bq$.  4* 
PulL  w»4B. 

U2  AA.er  a  party  arrested  on  oivil  pro- 
cess has  been  discharged,  on  i^iving* 
a  bail  bond  to  thesheritffor  his  ap- 
pearance at  the  return  of  the  writ 
it  is  optional  in  the  iiherifF  whether 
he  witi  accept  the  surrender  of  the 
party  in  di^char^  of  th?  bail  bond 
before  the  retnrn  of  the  writ ;  and 
therefore,  thoujifh  notice  of  such 
surrender  were  ^;iven  to  the  sherifl^ 
and  the  gaoler  in  whose  eu<*tody 
the  party  then  was  at  the  suit  of  a- 
nother ;  after  which  tho  party  let 
the  gaoler  out  of  custody ;  yet  held 
that  the  gaoler  was  not  liable  upon 
his  bond  of  indemnitv  to  the  sheriflT, 
as  for  an  escape  in  the  former  suit ; 
for  the  party  was  not  legally  in  the 
custody  of  tlie  sheriflf  or  his  gaoler 
merely  by  virtne  of  such  notice  of 
surrender.  Jfamilton  v.  fVilsm.  i 
Basij  883. 

23  The  security  to  the  sheriff  under 
2B  H.  6, 0.  9,  mnst  be  in  the  partic* 
ular  form  marked  out  by  the  stat^ 
ute,  otherwise  it  is  void  ;  and  this 
statute  requires  the  bond  to  be  giv- 
en to  the  sheriffs  as  such,  for  the 
appearance  of  the  party,  and  for  no 
other  purpose.  A^rs  v>  B^ves, 
1  Term  Hep.  42i,  2. 

3h  The  obligation  being  given  to  the 
sheriff's  bailiff  is  bad,  for  it  must 
be  to  such  offieer  as  has  the  return 
of  process,    i  Term  Rep,  431,  2. 

B5  Trespass  vi  et  armis  lies  against  a 
sheriff  far  the  dcts  of  his  deputy,  i 

Mass.  aao. 

86  If  the  sheriff  permit  a  debtor,  who 
has  been  surrendered  by  his  bail  in 
a  civil  action,  and  by  the  court  com? 
mitted  to  the  custody  of  the  sheriff, 
to  go  at  large,  before  the  expiration 
of  the  thirty  days,  he  shall  be 
Qbargeable  for  an  escape,  although 


he  was  notfomished  with  seofy 
of  the  order  of  eenrt  eemmiUiag 
such  debtor.    2  .Mass.  640. 

87  After  demand  and  refusal  to  pay 
money  reoeived,whether  before  or  si- 
terthe return  day  oftheeieention,lie 
is  liable  to  the  ereditor  ia  an  actisa 

.  for  the  money  and  interest  at  the 
rate  of  thirty  per  cent.  WfdcepHi 
V.  IMhgaw.     8  Mass,  249. 

88  If  a  sheriff  sell  goods  nponan  ex« 
eeution,  without  lea;alty  advertising 
the  sale,  and  return  that  lie  sd?er« 
tised,  and  sold^  them  aocordiiu;  ts 
la%v,  he  will  be  liable  to  an  action 
of  the  case  for  a  falsa  return,  but 
the  judgment  debtor  eannot  fflsin- 
tain  trover  for  the  goods.  Livers 
^nare^  assignee^  v.  Bayiey.  8  Mol 
487. 

89  A  sheriff  is  answerable  emliier 
for  tbe  malfeasance  or  nonfeassnes 
of  his  deputies  in  the  duties  eajoised 
on  them  by  law,  but  not  for  tbs 
breach  of  eontraet,  made  with  % 
plaintiff;  to  do  what  by  lawtbej 
are  not  obliged  to  do.    JbrMtr. 

'   Hosmer,    4  Mass.  60. 

40  In  an  aetion  against  a  sheriff  Ar 
not  seizing  npon  exeention  chaiteii) 
which  he  oad  attached  on  the  ori« 
ginal  writ,  it  is  a  f^^ood  defense,  that 
such  chattels  were  the  property  sf 
strangers,  and  not  of  the  debtsr* 
Fuller  V.  Bidden,    4  Mass.  493. 

ii  If  a  coroner,  bavins  an  exeeotin 
against  a  depot?  gaoler,  arrest  hisi 
and  the  sheriff  is  not  at  the  ml* 
nor  any  keeper  authorized  by  bin; 
the  coroner  leaving  his  prisoner  st 
the  gaol-house  is  disehaiged,  and 
the  sheriff  is  gnilty  of  ancsespe. 
CMy  V.  Sampson.    5  Mass.  810. 

4d  Where  a  sheriff  has  reason  to  doiAt 
whether  goods  are  tbe  property  of 
a  debtor,  he  may  insist  on  the  ere* 
ditor's  shewins  them  to  him*^ 
also  on  being  indemni6ed  for  sot 
mistake  he  may  make,  in  eonfonn- 
ing  to  the  creditor's  direction*  eillKT 
ia  attaching  such  goods,  or  in  lej^ 
ing  them  upon  eiecotion.  Bern 
T.  Ward,    7  Mass.  128. 

48  But  if  he,  without  making  «b7 
sneh  eUim,  undertakes  to  execvt^ 
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Ae  preempt  as  urelt  as  he  can,  he  is  advertised  them  fort j«eight  hours 

answenible  for  not  a1taehiii«;  the  before  the  sale.    Ibid, 

debtor's  e^ds  when  in  his  powfr,  46  A  sheriff  is  answerable  lo  a  jod^ 

if  the  creditor  be  injured  by  his  neg*  ment  creditor  for  the   thirty  per 

lett.    Ibid,  eent.  interest,  giiving  by  the  staVcito 

If  the  goods  of  a  stranger  are  in  the  of  t78d,  e.  44,  s.  3,  when  his  depu* 

possession  of  a  debtor,  and  so  mix-  ty  refuses    to    pay   oTer   monies 

ed  with  those  of  the  debtor,  that  received  on  execution,  as  well  as 

the  oflGieer  on  doe  inquiry  cannot  when  the  sheriff  himself  refuses* 

distinguish  them,  the  owner   can  Ef^y  et  aL  v.  Chandler*    7  Mtss. 

maintain  no  action  against  the  ofB-  464. 

eer  for  takins  them  until  notice,  47  Where  a  defendant  b  taken  in  ex- 

snd  a  demand  of  his  goods,  and  a  ecution,  and  the  sheriff  suffers  the 

refusal  or  delay  of  the  officer  to  re-  prisoner  voluntarily  to  escape,  he 

deliver  them.    Ibid,  eannot  afterwards  retake  or  detain 

H  Where  an  officer  had  attached  him,  without  a  new  authority  from 

goods  on  an  original  writ,  and  pen-  the  plaintiff;  nor  will  the  volnnta- 

diog  the  action  the  defendant  died,  ry  return,  or  aftseut  of  the  prisoner^ 

aon  his   administrator  took  upon  prevent  the  sheriff's  liability  for 

him    the  defence  of  the  action;  the  escape.    Lansing  y.  Fleet    2 

Jodgment  was  rendered  a^inst  the  Johns,  CaseSj  3. 

administrator,  and  execution  there-  After  a  voluntary  escape,  the  sheriff 

on  delivered  to  the  officer,  who  de-  eannot  lawfully  retake  or  detain  tha 

iivered  up  the  soods  to  the  admin*  prisoner,  though  he  may,  alter  a 

iitrator.    This  Tatter  included  them  negligent  escape.    Ibid. 

ia  his  inv«ntory  of  his  intestate's  48  A  bond  taken  by  (he  sheriff,  that  a 

estate,  and  on  settling  his  account  person  in  execution  shall  remain  a 

of  administration,  the  judee  of  pro-  true  and  faithful  prisoner,  is  void, 

bate  assigned  to  the  widow  of  the  IkU  v.  Bull  ^  Porter.  2  Johns.  Cas^ 

istestaie  all  the  effects  that  remain-  389. 

ed  after  paying  funeral  chan^,  &e.  If  a  bond  be  taken  by  the  sheriff  for 

No  representation  of  insolvency  was  the  ease  and  convenience  of  the  pri« 

made.    It  was  held  (hat  the  officer  soner,  so  that  he  may  go  at  largo 

was  liable  to  (he  juds*ment  creditor  within  the  walls  of  the  prison,  and 

for  the  value  of  the  c;ood4  attached  conditioned  that  he  shall  remain  a 

by  him.      Hockwood  v.  Men^  ex^r.  true  and  fkithful  prisoner  it  is  not 

7  J^fass  254.  a  bond  for  ease  una  favour^  nor  void, 

^  If  an  officer,  having  lawfully  seiz-  though  not  taken  in  the  mauner  di* 

ed  goods  by  virtue  of  a  warrant  of  rected  by  the  act  relative  to  gaol 

dis(ress,  wantonly  removes  them  to  liberties.    Ibid. 

s  great  distance  before  the  sale,  49  In  an  action  a^nst  a  sheriff  for 

whereby  the  owner  is  injured,  an  an  encape,  if  it  be  averred,  or  found 

action  of  the  case  may  be  maintain-  on  the  record,  that  (he  sheriff  per^ 

ed  against  him ;   but  he  is  not  for  mitted  the  prisoner  to  escape^  it  is 

that  cause  a  trespasser  ab  initio.  eqinvalent  to  a  finding  of  a  vo/unto- 

^    Purringtan  v.   Loring.     7  .^ass.  ru  escape.    Holmes  and  another  v. 

388.  Lansing.    8  Johns.  Cos.  7S. 

Where  an  officer  returned  a  warrant  60  A  sheriff  has  no  authority  to  act 

of  distress,  that  he  advertised  the  under  sifi.fa,  after  the  return  day 

foods  distrained  twenty-four  hours  thereof.     Kail  v.  Lewis  and  Living* 

efore  the  sale,  he  was  .jiot  permit-  t(ton.    4  Johns.  Rep.  460. 

ted  to  give  parole  testimony,  in  an  If  a  sheriff  levy  k  fieri  facias  after  the 

action  of  trespass  against  him  fi»r  return  has  expired,  by  (he  direction 

taking  the  goods,  that  he  infant  of  the  plaintiff 'a  attorney,  he  and 
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the  atiofQey  are  both  trespassers. 
Ibid. 
Bi  If  a  new  sheriff  receives  a  prison- 
er from  his   predecessor,  he  is  an- 
jsvverable  for  his  escape,  though  a 
/voluntary  escape  may  have  existed 
.iu   tlie    time    of   his    predecessor. 
liaw^MH  v.   Turner.     4  Johns.  Rep. 

.409. 

;fiut  the  plaintiff  has  his  election 
eitlier  to  consider  the  prisoner  in 
.execution,  aod  so  charge  the  oeW 
sherilf  for  tite  last  escape,  or,  as  out 
of  execution,  and  charge  tiie  old 
bheritf.     Ibid. 

If  the  plaiuiiff  hasonee  made Jiis  e- 

'  lection  and  sued  the  old  slieriff,  and 
recovered  judgment  against  him,  it 
is  conclusive,  and  a  bar  to  any  action 
against  the  new  sheritE    Ibid. 

52  \Viiere  a  prisoner  in  execution  ad- 
mitted to  the  gaol  liberties^  went  be- 
^youd  the  limits,  knowingly  and  vol- 
untarily, on  I  he  pretence  of  avoid- 
ing a  bank  of  snow  which  obstruct- 
ed his  usual  walk,  it  was  held  to 
he  an  escape  for  which  the  sheriff 
was  liable.  Bissei  v.  Kip.  B  Johns. 
Ilei).  8». 

Where  the  liberties  of  a  gaol  were  not 
marked  by  visible  boundaries,  and  a 
prisoner  went  beyond  them  and 
stuid  an  hour  iu  a  building  reputed 
to  be  within  the  limits,  and  then 
returned,  it  was  held,  to  be  an  es- 
cape^ for  which  the  sheriff  was  lia- 
ble.    Ibid. 

Tbat  the  liberties  are  vaguely  defined, 
will  not  justify  and  excuse  an  escape, 
for  the  sheriff  is  not  bound  to  grant 
the  liberties  to  a  prisoner,  until  they 
are  clefiiicd  by  clear  and  visible 
boundarii!s,  according  to  the  direc- 
tions of  the  statute.    Ibid. 

In  an  action  ai^ainst  the  sheriff  for  an 
♦iscape,  he  pleaded  that  the  prison- 
er inadvertently  and  without  any 
intention  to  escape,  went  16  feet 
t»cyond  the  liberties,  and  returned 
ill  an  hour ;  it  was  held  that  the 
plea  was  bad,  in  not  stating  that 

<  he  return  was  before  action  brought, 
i  hiff. 


In  an  action  against  the  sheriff  for  «i 
escape,  be  cannot  take  advaatagb 
of  a  variance  between  the  judgmeot 
and  the  execution.    Ibid. 

6B  A  sheriff  who  had  a  prisoner  in 
his  custody  on  an  attachment  tn 
non-payment  of  costs,  discharged 
him,  under  an  order  of  a  court  of 
common  pleas,  on  the  act  for  the 
relief  of  debtors  with  respeet  to  tbe 
imprisonment  of  their  persoos ;  it 
was  held,  that  as  the  .person  wis  is 
custody  merely  to  be  brought  op  ts 
answer,  aod  not  on  a  convietiou  for 
a  contempt,  the  discharge  was  void, 
and  the  sheriff  liable  for  the  eosts. 
Jackson  v.  8niUh.  5  Johns.  Sep.  ilff. 

54  Where  a  prisoner  arrested  ^ 
mesne  process,  alter  judgment  io  tbe 
suit,  but  before  execution  was  issu- 
ed, escaped,  but  voluntarily  return- 
ed, ou  the  same  day ;  it  was  heM 
that  the  sheriff  was  liable.  StoSB 
V.  Woods.    5  Ji^ns.  Rep.  183. 

It  makes  no  difference  in  sueh  eais 
whether  the  escape  was  volantsry 
or  negligent.    Ibtd. 

If  the  sheriff  after  an  arrest  on  mem 
process  has  the  bodv  of  the  deibd- 

.  ant  at  the  return  day  of  such  pro- 
cess, it  is  sufficient.    Ibid. 

The  act  giving  double  costs  io  suits  S' 
.gainst  sherius  and  officers,  doesiot 
^extend  to  the  cases  of  jadgoaent  oi 
a  demurrer.    Ibid. 

S3  Where  a  ea.  sa.  on  a  jodgmeBt  i- 
gainst  a  sheriff'  was  delivered  to  the 
coroner,  who  arrested  the  shcrit 
and  delivered  him  in  tbe  gaol,  to 
the  custody  of  the  under-sheriff  and 
gaoler,  and  the  sheriff  was  iuMoedi- 
ately  after  set  at  lai^ ;  it  was  held 
that  the  coroner  was  liable  for  as 
ese(»pe.  Day  and  fVhiUUse^  r* 
Brett.    6  Johns.  Rep^  22. 

The  sheriff  is  not  privii^^  from  ar- 
rest and  imprisonment  of  debt ;  and 
when  arrested,  the  coroner  is  bound 
to  make  his  own  house  the  gaol^wf 
the  purpose  of  keeping  him  ia  eu** 
tody ;  this  being  a  cosms  omissus  la 
the  statute-book,  and  the  coroner  » 
left  to  the  rule  of  common  law,iy 
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"nbith  the  sberiff  mig^t  make  his 
own  house  or  any  other  plaee  a  pri- 
800.    Ibid. 

06  An  action  of  debt  for  an  escape 
will  not  lie  against  a  sheriff,  unless 
the  prisoner  was  in  eustody  on  exe- 
eotion,  that  is,  on  ca,  so.  Van  Slyck 
T.  Hogeboom.    6  Johns*  Rep.  270. 

^  An  aclion  lies  against  a  sheriff  for 
the  act  of  his  deputy,  for  taking 
more  fees  on  levying  an  execution, 
than  is  allowed  by  law ;  and  wheth^- 
er  the  sheriff  recognized  the  act  of 
his  deputy,  or  not,  need  not  be 
shown.  M'Intyre  v.  TrumbaiL  7 
Johns  Rep.  35. 

SB  In  an  action  against  a  sheriff  for 
an  escape  of  a  prisoner  ehareed  in 
execution,  it  is  sufficient  evidence, 
prima  facie^  on  the  part  of  the  plain- 
tiff, to  entitle  him  to  reeover,  that 
the  priHoner  was  seen  at  large  walk- 
iog;  io  tlie  street.  Stewart  v.  Kip, 
7  Johns.  Rep.  165. 

09  In  an  action  on  the  ease  against  a 
sheriff  for  an  escape  on  mesne  pro* 
cess,  the  plaintiff  can  recover  da- 
nages  only  for  what  he  has  lost  by 
the  escape  ;  and  the  jury  may  find 
sach  damages  as  they  may  think 
the  plaintiff  has  sustained,  under  all 
eireomstances.  Russell  v.  Turner. 
7  Johns.  Rep.  189. 

If  the  plaintiff',  having-  real  and  com- 
petent security  for  his  debt,  from 
the  defendant,  relinqaishes  it,  after 
koowledge  of  the  escape,  the  sheriff, 
io  an  aetion  against  him,  may  avail 
htnuelf  of  this  fact  in  mitigation  of 
daoiages;  and  where  the  jury  in 
such  a  ease,  gave  the  plaintiff  nom-^ 
inal  damages  only  (he  court  refus- 
ed to  set  aside  the  verdict.    Ibid. 

Whether,  if  the  plaintiff  had  retained 
the  security  for  his  debt,  the  sher- 
iff could  have  availed  himself  of 
that  fact,  in  his  defence  to  an  ac- 
tion for  the  escape?  DiMUAur. 
Ibid.  ^ 

•0  Where,  after  an  escape  of  a  pris- 
oner on  execution,  and  return  into 
custody,  the  sheriff  went  out  of  of- 
fice, and  assigned  the  prisoner  to 
his  successor,  and  while  in  his  cus- 


tody, the  prisoner  applied  to  the 
court  for  his  discharge,  under  the 
act  for  the  relief  of  debtors,  &c.  and! 
the  plaintiff,  not  knowing  of  the  es- 
cape, opposed  the  application,  ia 
consequence  of  which  the  prisoner 
remained  in  custody  $  it  %va8  held^ 
that  this  was  not  such  an  election 
to  affirm  the  debtor  in  custody  as  a-> 
mounted  to  a  waiver  of  the  plain^^ 
tiff's-  remedy  against  the-  farmer 
sheriff  for  the  escape.  Bashw.  Van 
Kleeck.  7  Mins.  Rep.  477. 
The  act  of  the  2S\h  of  ^pril^  1810^ 
(33d  ses.  c.  187,)  is  no  bar  to  an  ac- 
tion brought  against  a  sheriff,  prior 
to  the  passing  of  ihat  act.  for  the 
previotts  escape  of  a  prisoner  in  hl«< 
custody,  and  who  had  been  admit-* 
ted  to  the  gaol  liberties,  on  giving 
bonds  pursuant  to  the  act  of  the 
30th  of  .^arcA,  1801.  (24lh  sess.  c. 
91,8.6.)    Ibid. 

61  An  inquisition  made  by  a  sheriff's 
jury,  to  ascertain  whether  the  pro- 
perty in  the  goods,  taken  on  a  Jiei'i 

jacias^  is  in  the  defendant,  or  not, 
if  found  not  to  be  in  him,  is  a  justi^ 
fication  to  the  sheriff  for  returnini; 
nulla  bonaj  and  a  conclusive  defences 
in  an  action  against  him  for  h  false 
retumi  unless  it  be  shown  that  he 
did  not  act  with  good  faith.  Bay- 
ley  v.  BateSj  Skeriffy  S^c.  8  Johns. 
Rep.  185. 
But  if  an  adeqaate  indemnity  is  ten- 
dered to  the  sheriff,  and  he  should 
nnreasonably  refuse  it,  it  seems  that 
he  is  bound  to  proceed  and  sell  the 
goods,  or  be  liable  for  a  false  re- 
turn.   Ibid. 

62  After  an  escape  by  the  defendant 
from  custody  on  a  ca.  sa.  the  plain- 
tiff may  proceed  against  the  sheriff 
Ibr  the  escape,  and  at  the  same  time 
take  out  tijiere  facias  against  the 
property  of  the  defendant,  for  the 
remedies  are  not  inconsistent  with 
each  other.  Jackson  ex  dem.  J^c*" 
Crea  v.  BarileU.     8  Johnson's  Rep. 

861. 

63  In  an  action  of  trespass  brought 
against  a  sheriff,  he  cannot  jtislify 
under  a  writ  of  replevin,  if  he  ha» 
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refused  the  defendant  in  replevin  a 
reasonable  time  to  find  seenritj  on 
a  claim  of  properly,  before  he  re- 
moved the  goods  in  question.    1 

64  A  difAringas  will  lie  against  a  she- 
ritt'  while  in  office,  upon  a  return  of 
levied  to  the  value,  &e.      i  BaUaSy 

e^  The  sheriff,  under  a  vend.  exp. 
must  sell  not  merely  to  the  highest, 
but  to  the  best  bidder.  1  DaliaSf 
419. 

65  An  under  sheriff  may  depute  a  per- 
son to  serve  a  writ,  or  to  do  a  par- 
ticular act.  Hunt  y.  BurrelL  5 
Johns.  Rep.  187. 

[See  also  iwoefSA^nJ^.   5  Johns.  iZep.] 

07  If  the  eourt  has  not  jorisdietion, 

the  offieer  ezeeuting  its  proeess  is  a 

trespasser.     Wisi  v.  nUhers,     8 

Oranch,  8S0. 

II.  BxemipHon. 

i  No  aetion  lies  against  the  repre- 
sentatives of  a  sheriff  on  account  of 
the  escape  of  a  prisoner  out  of  his 

»   custody. 

If  a  sheriff  discharges  a  prisoner  in 
execution,  upon  a  security  for  the 
payment  of  the  debt,  the  prisoner, 
m  eontemplation  of  law,  escapes ; 
and  though  the  debt  is  afterwards 
paid  to  the  sheriff,  it  cannot  be  re- 
covered, by  his  representatives. 
Langton  v.  ffcdUs.  1  L.  Raym,  899. 

2  Trover  will  not  lie  against  a  she- 
riff for  the  wrongful  seizure  of 
goods  under  an  extent.  Rex  y. 
fFooiivard.    1  £.  Raym,  786. 

9  Where  a  sheriff  behaves  fairly, 
and  requests  the  assistance  of  the 
eourt,  he  shall  not  be  put  to  try  a 

3uestion  of  the  bankruptcy  of  the 
efendant  between  his  assignees  and 
the  plaintiff,  at  his  own  expence. 
Jiaines  v.  Mlson.  2  Black,  1181. 
4  An  offieer  need  not  be  present  at 
the  spot  where  an  arrest  is  made, 
nor  actually  within  si«;lit,  provided 
that  he  came  with  a  purpose  to  ar- 
rest, and  that  it  was  made  under  his 


authority  and  direction.  Fentan-s^ 
Case.  Loffiy  624. 
6  The  payment  of  the  fine  fixed  by, 
statute  0  6.  i,  C4  9,  s.  8,  to  be  dis- 
chared  from  serving  the  office  of 
sheriff  of  JVbriric^  does  not  exempt 
the  person  paying  it  for  more  tban 
a  year,  unless  the  corporation  agree 
that  he  shall  be  disebarscd  for  a 
longer  time.  Reas  v.  J,  Woodrew* 
2  Term  Rep,  781. 

6  An  action  lies  against  the  sheriff 
for  taking  insufficient  bail.  $  Mm, 
188. 

It  is  not  necessary  in  such  action  tos' 
ver  that  the  sheriff  knew  the  bail 
to  be  insufficient.    Ihid. 

Proceeding  of  the  plaintiff  against  the 
bail  is  not  to  be  considered  as  a 
waiver  of  his  ri^ht  of  action  against 
the  sheriff,    Ihid. 

7  The  sheriff  is  not  a  trespasser  by 
serving  an  execution  npon  a  penoSi 
whose  addition  of  place  is  mistakeii. 
The  defendant  in  the  original  ac- 
tion should  have  pleaded  it  in  a- 
batement.    1  Mass.  76. 

8  A  sheriff  is  not  obliged  to  brio^ 
money  into  oonrt,  which  he  has  re- 
ceived on  execution ;  but  may  re- 
tain  it  till  demanded.  Wak^f' 
LUhgow.    8  Mass.  2%^. 

9  An  offieer  having  an  exoeatioB  a- 
gainst  one,  may  lawfully  enter  tbe 
close  of  the  debtor,  and  cot  dotn, 
seize,  and  sell  aa  personal  estatCt 
com  or  other  product  of  tbe  soil 
there  growing  when  ripe,  and  is  a 
fit  state  to  be  gathered.  P&Mw 
V.  Dwight.    7  Mass.  84. 

10  A  sheriff  is  answerable  only  for 
the  act  of  his  deputy,  dooe  wbik 
the  relation  between  them  eoniio- 
ues ;  therefore,  where  the  depotyji 
a  former  sheriff  had  attached  s«^ 
on  mesne  proeess,  and  ofterwarwi 
being  the  deputy  of  the  present  sbe- 
riff,  refused  to  serve  the  eieeutioa 
upon  them,  the  former  sheriff  wa* 
not  liable.  Blake  v.  Suiw.  7  .tftfi* 
606. 

If  a  deputy  sheriff  has  attached  f^ 
on  mesne  process,  and  allerwsfti' 
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tlie  creditor,  liaYifi^  obUinoi  execir* 
tion,  require  tiie  deputy  eberift*  to 
deliver  the  goods  attaelied,  to  bioiy 
«o  tiiat  he  may  proenre  his  eseeu- 
rion  to  be  levied  upon  them,  the  de- 
puty is  not  boood  to  deliver  them^ 
he  being  bim«elf  aeeouotable  for 
them.     ihid. 

a  Where  one  vi^bo  had  obtained  ajodg« 
netit  and  execution  upon  a  fraudu- 
leot  contract,  sues  the  sheriff  for  a 
false  return  of  the  execution  upon 
bis  having  paid  money  of  the  .judg- 
ment debtor  to  another  creditor  up- 
on execution,  and  having  returned 
the  first  execution  unsatisfied ;  it  is 
competent  to  the  sheriff  to  shew 
such  fraud  ip  his  defence,  in  favor 
of  the  other  creditor,  who  has  in- 
demnified him.  Fierce  v.  Jackson, 
0  JUass,  242. 

i2  A  sheriff  is  not  liable  to  an  attach- 
ment for  a  contempt,  in  not  execut- 
ing procesa,  which  did  not  come  to 
his  personal  knowledge,  nor  was 
left  in  his  office,  but  delivered  to  a 
<lenoty.  The  People.r.  Waters,  l 
Jmts,  Cases^  137. 

^3  A  sheriff  may  permit  a  prisoner  in 
exeeiition,  to  go  within  the  liberties 
of  the  gaol 9  without  taking  security ; 
and,  if  (he  prisoner,  without  his 
knowledge,  goes  beyond  the  limits, 
bat  returns  again  before  suit  brought, 
the  sheriff  iH  not  liable  i'or  an  escape. 
PiterstmdrOedneyy,  Henry.  6  Johns, 
Sep.  131. 

Where  no  bond,  or  security  13  taken 
by  the  sheriff  his  right  of  recaption 
remains  in  full  force ;  and  a  volun- 
tary return  before  suit  brought  is 
equivalent  to  a  recaption,  which 
^ill  purge  a  Degiigent  escape. 
Ihid. 

The  limiis^  or  liberties  of  the  gaol, 
arc  considered  as  an  cxtention  of 
the  wdls  of  the  prison.  A  re- 
tnm  within  the  limits  h  the  same 
M  a  return  within  thegaol.    Ibid. 

1*  Where  a  person  is  surrendereil  by 
his  bail  to  the  custody  of  the  sher- 
iff, and  ai  judgment  is  obtained  ;  but 
the  defendant  is  not  taken  iii  execu- 
tion, aTid  the  defendant  escapes^  an 
VOL.  III.  89 


adion  at  deii  wiU  ^  lie  against 
the  dheriff ;  the  proper  remecly  bc- 
ine  an  action  on  ike  ease.     Van 
8^ek  y.  Slogebm/m^     C  Jofins.  Bep. 
270. 
d5  Where  a  delendanthad  been  aur- 
rendered  by  Jiis  .bati,  and  was  per- 
mitted by  the  sheriff  to  go  at  large 
.williin  the  liberties  of  the  gaol<  oil 
giving  security  by  bond  according 
to  the  statnte^  and  a  ca.  sa.  at  the 
svit  of  the  piaitttff  was  afterwardsl 
delivered  to  the  sheriff,  who  did  not 
take  a  new  bond,  and  the  defendant 
on  the  next  day  went  beyond  this 
liberties  ^  it  was  held,  in  an  action 
for  an  escape,  on  the  execution,  that 
the  mere  delivery  of  the  ca.  sa.  was 
not,  ipso  facto^  et  eo  insfan/t,  an  ar- 
rest, so  as  to  phdce  the  defendant 
in  custody  011  execution,  and  that 
the  sheriff  was  not  liable.     Tmcy 
and  another  v.  Whipple.     8  Johns. 
Bep.^9. 

16  An  action  for  false  imprisonment 
will  not  lie  against  a  sheriff,  who 
refuses  a  discharge  to  a  prisoner 
within  the  liberties,  who  has  obtain- 
ed a  supersedeas,  but  continued  with- 
in the  limits,  voluntarily,  because 
the  sheriff  refused  Jiis  discharge^ 
until  his  fees  were  paid.  WamR 
V.  Con^ani.    4  J(^n8,  Rep.  32. 

17  In  Febrtmry  1807,  a  aheriff  arrest- 
'  ed  a  persoil  on  a  capias  ad  resp.  re-* 

turnable  in  May  term  following,  and 
the  defendant  watf  detained  in  cus- 
tody until  Marck^  when  a  new  sher- 
iff was  appointed,  and  the  prisoner 
was  assigned  over  to  the  new  sher- 
iff; the  writ,  however,  waa  return- 
ed by  the  old  siieriff,  eepi  corpus  in 
custodia.  Soon  after  the  assignment 
of  the  prisoner,  he  was  discharged 
by  tfie  tiew  sheriff,  on  giving  a  hail 
bond.  The  plaintiff  new  of  the 
taking  of  the  bail ;  but  proceeded 
to  judgment^  and  took  out  a  ca.  sa. 
which  being  returned  non  est  inven^ 
tus^  he  brought  an  action  against 
the  new  sheriff  for  au  escape,  ft 
was  held,  that  the  new  sheriff  was 
hound  to  discharge  the  prisoner  at 
any  time  before  the  return  of  the 
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capias  ad  resp.  on  his  tenderiQg  suf- 
ficient bail,  and  that  he  was  not  li- 
able for  an  escape.  Richards  and 
oUiers  V.  Poiier^  Sheriff.  7  Johns. 
Rap.  187. 

The  old  ttheriflT,  after  he  was  ont  of 
office,  had  no  right  to  return  the 
writ,  but  should  have  delii^ered  it 
to  the  new  sherift',  with  the  assM^n- 
nient  of  the  prisoner,  so  that  the 
new  sheriff  might  return  it  with  his 
indorsement  of  the  disehacge  of  the 
defendant  on  bail,  by  which  the 
plaintiff  would  have  known  the  situ- 
ation of  the  defendant.  The  new 
sheriff  was  not  bound  to  give  notice 
to  the  plaintiff  of  his  having  let  the 
defendant  to  bail.    Ibid. 

Whether  the  new  sheriff  would  be  re- 
sponsible in  such  a  ease,  without  a 
delivery  of  the-  writ  to  him  by  the 
old  sheriff?     ^uerpy.  Ibid. 

18  Where  the  bounds  of  the  liberties 
of  the  gaol  were  marked  by  no  visi- 
ble monuments,  and  the  survey  ef 
them,  as  appointed  by  the  court  of 
eommon  pleas,  was,  in  some  parts, 
vague  and  uncertain ;  and  a  prison- 
er who  had  given  a  bond  to- the 
sheriff  for  the  liberties,  without  in- 
tending to  go  beyond  them,  went  in- 
tp  a  house  within  the-reputed  limits, 
but  which  proved  not  to>be  within  the 
acknowledged  actual  liberties,  and 
returned  withiu  the  aetual  liberties 
before  suit  brought;  it  was  held, 
that  this  beiug  an  inadvertent  and 
involuntary  escape,  and'  return  be- 
fore suit  brought,  the  sheriff  was 
not  liable  for  an  escape.  BaUou  v. 
Kip.    7  Ji^ns.  Rep.  175^ 

Do«  not  the  reputed  liberties,  in  such 
a  case  afford  the  best  evidence  of 
the  aetual  liberties  of  the  gaol?  lb. 

di9  In  case  aecainst  the  sheriff  for  the 
neglect  of  his  deputy  in  the  service 
of  an  expctttion  issued*  by  a  justice 
of  the  peace,  in  the  plaintiif''s  fa- 
vour, upon  a  recognizance  taken  in 
pursuance  of  tlie  statute  of  1782,  e. 
2U  by  which  the  plaintiff  lost  his 
debt ;  where  the  execution  misre- 
eilcd  the  recognizance,  both  as  to 
tj^  sum  lA  the  recognizance,  and  as 


to  the  time  of  entering  ini«  it,  it 
was  held,  that  no  action  lay  agaisst 
the  sheriff.  Mee  v.  IFm.  »- 
Mass.  79. 

UI.  Fees. 

1  Execution  out  of  inferior  courts 
not  within  the  statute  29  Filiz.  c.4. 
Brockwell  v.  Lock,    i  8alk.  33 1. 

2  Not  entitled  to  poundage  till  tbe 
goods  are  sold.     dnon.    Lqfft,  4S3. 

3-  Officer  cannot  detain  for  fees. 
Mison  V.  Cutterson.    l  L.  Baym,  4. 

4  Sheriff  not  entitled  to  pondage  if 
judgment  irregular.  Jnon.  Lojft, 
25L 

5  If  an  erroneous  writ  be  delivered 
to  the  sheriff  and  he  executes  it,  be 
shall  have  his- fees,  though  thevrit 
be  erroneous*  £ari  v.  JP/umuter.  i 
Salk.  3^2. 

6  The  Stat.  29  Eliz.  e.  ^.doesMt 
extend  to  real  executions,  but  only 
to  executions  in  personal  aclioos; 
therefore  it  does  not  extend  to  an 
habere  facias  seisinam  or  posses^- 
etn.  Upon  a  capias  ad  satisjae.  tbe 
sheriff  shall  not  have  his  fees  for 
ilue  whole  debt.  Feacock  v.  Jbr' 
ris.     1  Salk.  33t. 

7  Under-sheriff  cannot  refuse  to  ex- 
ecute process  till  he  has  his  fees. 
HescaU^s  case.    1  SaUc.  SdO. 

S  If  i  t  appear  by  t  he  sheriff  *s^  retsn 
of  a  writ  of  esbecutiou:  that  greater 
fees  have  been  taken  for  thelery 
than  are  allowed  by  stat  29  Eliz. 
e.  4,  the  sheriff  is  liable  toanaetioR 
on  the  statute  for  treble  damages 
at  the  suit  of  the  party  grieved. 
WoodgaU  V.  KnaichbuIL  2Tem 
Rep.  143. 

9  Under  that  statute  the  sheriff  ess* 
not  take  any  other  charge  but  tbst 
for  the  poundage.    2  Term  iff- 

iO  An  action  brought  on  stat.  39  E- 
liz.  c.  4,  for  fees,  mo<t  be  broofbt 
by  the  slieriff  and  not  by  the  baililT. 
2  Term  Rep.  i56 — 8. 

11  If  a  sheriff  levy  under  a^/fl»  ^ 
is  entitled  to  poundage,  thoui^  ^^^ 
parties  compromise  before  he  kHs 
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way  of  the  defenclant's  goods.  M' 
^in  V.  fFells.  5  Term  Rep.  4.70. 
tS  And  it  after  soeh  compromhe  ei- 
ther part  J  rule  the  sheriff  to  return 
the  writ,  the  eourt  will  disehaqge 
that  rale  with  costs,  to  be  paid  by 
the  party  obtaiaiog  it.  S  Term  Rep. 
470, 

t8  The  court  of  (K.  B.)  directed  tlie 
sheriff  to  refund  his  poundage 
which  he  had  retained  oot  of  money 
levied  upon  an  attachment  for  non- 
payment of  money ;  there  being  no 
practice  tti  warrant  it^  and  refer- 
red him  to  his  action,  if  he  were 
supposed  to  have  a  rii^htto  it  under 
the  statute  23  U.  G,  c.  9.  Bex  v. 
Talmer,     2  Eafd,  *it. 

It  When  a  sheriff  has  arrested  a 
debtor  in  execution,  and  committed 
him  to  prison,  and  the  debtor  after- 
wards takes  the  benefit  of  the  poor 
prisoner's  act,  the  sheriff  is  enti- 
tled to  demand  and  receive  his  Ibes 
«f  poundage  and  travel  of  the  cre- 
ditor.  BestveU  v.  DmgUy,   %  Mass. 

411. 

13  Where  a  jury  was  summoned  for 
a  eireuit,  but  the  sheriff  was  out  of 
office  before  the  return  of  the  venire; 
it  was  faciei  that  he  was  entitled  to 
the  fees  of  summoning  the  jury,  but 
iiot  for  the  return  of  the  venire. 
Woods  Y.  Gibson.  6  Ji^ms.  B^.  i2£fi. 

IV.  Betum  of  Writs,  ^c. 

1  Under  a  writ  for  the  delivery  of 
idvin  of  the  third  part  of  certain 
manors,  the  lands  which  the  sheriff 
«ays  in  his  return  lie  has  delivered 
^hall  vrima  facie  -be  taken  to  be 
part  of  those  manors,  and  to  eon- 
tain  a  third  part  only.  But  if  any 
oftb^  lands  mentioned  in  the  return 
are  not  part  of  the  manors,  the  exe- 
cution as  to  them  is  void,  and  can- 
not be  set  up  against  an  ejectment 
for  them.  If  an  ejectment  is  broiight 
"Oiler  a  recovery  in  dower,  the  re- 
covery will  estop  the  tenant,  and 
all  who  claim  under  him,  from  1n- 
«i«Un3  npon  a  prior  outstanding 


term.  Booik  t.  The  Marquis  of 
JJndseu.  2  L.  Bayui.  1293. 
9  By  the  true  construction  of  20  GL 
2j  c.  87,  a  sheriff  is  not  liable  to  be 
mailed  upon  to  return  process,  un- 
less within  six  lunar  months  after 
the  expiration  of  ins  office ;  and  the 
•day  on  which  be  goes  oat  of  office 
is  to  be  reckoned  part  of  the  six 
months.  Bex  r.^daerly.  2  Doug. 
463  to  465. 

3  And  the  only  way  to  -call  upon  him 
(so  as  to  subject  him  to  an  attach- 
ment) is  by  a  rule  of  court«  Bex  v* 
Jones.    2  Donff.  468,  n. 

4  Bailiff  of  a  liberty  concluded  by 
the  sheriff's  ret  urn.  Show  v.  8imp^ 
son.    1  L.  Baym.  1*84. 

5  Sheriff'^  to  return  their  writs 
within  four  days.  Begula  OeneraUs^ 

3  Burr.  1921. 

6  The  return  of  nan  est  inventuSf 
with  the  name  of  aheriffs  of  tho 
last  vear,  is  a  false  return  by  tho 
4heriflii  of  tlie  present  year.  Jkunu 
Lqfft^  83. 

7  1  he  couK  not  so  strict  upon  the 
returns  of  inferior  courts  as  former- 
ly.   Anonymous.    Lqfft,  429, 433. 

Distinction  between  returns  on  m^size 

5)rocess  and  returns  in  execution. 
WL 

8  A  loftfo^  issoed  out  of  tlie  king'g 
liench  to  the  sheriff,  to  arrest  a  man, 
and  the  sheriff  returned  that  tho 
man  was  listed  according  to  the  act 

4  Ann  c.  10,  ef  ea  occasions  capert 
non  possum^  held  a  good  return. 
Sheriff  of  Middlesex's  case.  2  L. 
Baym.  1246. 

9  When  the  sheriff  is  ruled  to  bring 
in  the  body,  he  has  four  days  exclu- 
sive.   Arum.    Lqffty  631. 

10  Sheriff's  return  not  traversable; 
hut  you  may  have  nn  action  for  a 
false  return.    Anon.    L&fft^  372. 

-41  A  return  to  a  capias  that  the  sher- 
iff's bailiff  arrested  tte  defendant, 
and  had  him  in  the  sheriff's  custo- 
dy, until  J.  8.  rescued  him  from  the 
custody  of  tlie  bailiff,  is  repugnant 
and  bad.  Anon.  1  £.  Bayman^ 
089.    Salk.  08O« 
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i2  ReUnti  of  ixfO  nihili  m^ 2^6jgmtnt 
thereupon,  in  not  prdd  without  ^cfal 
tfotic^  where  it  is  !•  ehani^  an  exe- 
cnlioitf  with  as9e(tf.  ^  Lord  Metxbfh> 
rough  V.  Sir  John  IMavaL    Ltjffij 

801. 
18  Where  th«f  sheriff  is  toled  to  hrhig 
in  the  body,  he  mont  put  in  ahd 
perfect    tffiecial   baili   thou^  the 
aattie  are  not  etcepted  to.    Poole  v. 
Pente.     2 /JZacfc.  120B. 
14  Whepe  he  h  plaiotifT,  a  latitat  di« 
reefed  to  hiumelf  is  ilL      Weslcn  7. 
Confson. .   1  Blade,  506. 
i5  J^Tulla  bona  id  a  good  return  to^. 
fa.  abed  ont  aeaii»&t  a  trader'^  f[^ods 
retnrnahle  witnia  two  months,  but 
not  actually  retomed  till  after  he 
had  lain,  in  prison  two  months,  and 
thereby  beeonie  bankritpt.    Cappert" 
dale  V.  Brid^n  and  another.     2 
Bwrr.  8t4. 
10  All  writs  tnalt  be  returned  by  the 
sheriff  on  the  day  6a  which  the  rale 
fiir  retnrnins  the  same  expires,  and 
in  default  thereof  the  plaintHT  is  at 
liberty  to  itrove  fot  an  attaehiflent 
on  the  next  day.    Beg.   Oen.    4 
Term  Bep.  496. 
17  The  coart  anon  the  application  of 
the  sheriff  enlarged  the  time  for  his 
making  a  return  to  the  writ  of  Ji,  fa. 
npnn  a  su(i;gestion  of  il  reasonable 
doubt  whether  the  goods  seized  nn- 
der  the  writ  were  not  Isovered  by  an 
extent  afterwards  tssned  at  the  snit 
of  the  crown  for  malt  duties  under 
the  slat,  ts  G.  d,  e.  37,  s.  St,  for  the 
purportc  of  inducing  the  ptatntiff  to 
go  into  the  court  of  exchequer  and 
there  contest  the  question  at  right 
with  the  crown.    freUsr,  Picknian* 
r  Term  Itep,  174. 
IS  The  court  of  C.  P.  refused  to  grant 
an  attachment  against  the  sheriff 
for  muming  to  a  writ  ofvendHloni 
exponas^  that  part  of  the  goods  levi- 
ed, remained  in  his  hands  for  want 
of  pnrehasers.     Letmder  v.  Benns. 
1  Bos.  Sc  Pall.  809. 
Ijl  The  same  sheniT,  by  wh<mi  any 
writ  directed  to  him  ii    eteented 
while  in  oflBce^  ought  to  make  his 
retarn  to  the  same,  and  hand  o?er 


#ach  v^rit  and  Mom  to  the  new 
sheriff  who  comes  into  the  office  be* 
lore  the  return  day )  and  stf eh  new 
sheriff  will  return  the  wri*  with  tbe 
eld  aheriff's  retuni  thereon.  And  if 
the  old  sheriff*  after  arresting  a  de- 
fendant, suffer  him  to  escape,  asd 
go  out  of  office  before  the  retsni 
day,  he  alone  is  answerable  for  the 
escape.  R.  v.  ^JHie  late  Sherif  of 
Muidlesex.    4  Easi^  604. 

20  Yet  if  the  new  sheriff  by  mi^tke 
return  cepi  carpus  to  a  writ  direet* 
ed  to  the  old  sheriff,  after  the  latier, 
who  arrested  the  defendant  qpoait, 
had  permitted  an  escape,  and  an  il- 
taehment  afterwards  issue  agaioKt 
the  old  sheriff  who  was  ruled  (• 
bring  in  the  body,  the  irreguliH^ 
may  be  waived  by  vot  movisg  in 
reasonable  time  to  set  aside  the  s(" 
taehment.    {6ul. 

21  't^he  authority  of  the  sheriff  in  re- 
lation te  property  seiEcd  oader  as 
exeeotion,  eeaaea  with  the  retsm  of 
the  exeentioo  satisSed.  Jodam 
ex .  dem,  Jones  v.  Strieker,  i  Jd^ 
OasesjSM. 

S3  Where  (he  sheriff  retorM  that  he 
has  a  certain  sam  aiade,  by  tirtoe 
of  an  exeention,  ready  to  deliver  to 
the  party  entitled^  this  is  asofififot 
evidence  of  a  receipt  of  the  domj 
to  charge  him  with  the  amooDt, 
though,  in  fact,  no  money  was  aeto- 
al I y  received  by  him.  Iktyr.  Tw* 
nerj  Sheriff <jf  Aetmdaer.  8  Johtf. 
Bep.  20. 

23  Where  a  sheriff  justifies  under  a 
fieri  facias^  it  is  not  necessary  that 
be  sheuld  shew  that  it  is  retorned, 
Dor  will  the  wantof  anindorttoo' 
on  the  exeeutioD,  of  the  time  it  wai 
received  by  the  sheriff  render  it  in- 
admissible in  evidence  ;  f^  ^ 
statote  ts  merely  directory  te  the 
sheriff;  on  this  point  |  and  the  time 
ef  reviving  it  may  he  shewn  by  p«* 
rU  proof  or  etherwise.  Bsdi'f* 
QutrMeif.    8  Johns.  Bep.  M 

V.  Other  poMsrekJlive  to. 
i    An  inquisition  taken  before  <^o 
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Qiiiler-slifiifrB  extraordinary,  lel  a- 

4ide  ;   for  the  hij(li*»herift'  can  ap- 

poiui  no  more  than  one  under-sher- 

ili'  oUraordiuary.     Ikimy  v.  Trap* 

nelL    :i  nils.  «r8. 

S    Wiiefe  two  persons  are  slieriifsj 

and  One  is  e£a|leu|^,  the  venire 

el*ali  be  direeted  to  the  other.    T/te 

King  and  ^ueen  v.  fVarrington  and 

mnoUi€Vn    1  Salk.  162. 

3    A  sheriflf  may  be  sued  out  of  his 

*  county  for  oiisfeasanee  io  oflice.    2 

Ma&$'.  dH9. 
i     Where  an  action  against  a  sheriff 
janses  partly  from  matter  of  reeord, 
and  partly  from  matter  in  pais^  in 
different  counties,  the  plaintiff  may 
brio$  his  action  in  either  county  at, 
his  election.    MarshtUl  y   Hosmer. 
a  JUoss.  23. 
3    If  a  creditor  indorses  on  an  origin- 
al writ  a  direction  to  the  officer  to 
attach  safficient  estate  of  the  debtor 
or  hold  him   to   bail»  it  seems  that 
tbo  oilioer  has  an  election  to  exo- 
cote  the  writ  in  either  way.    JUar- 
9haU  V.  Hosmer.    4  Mass,  60. 
Bat  if  the   creditor  notwithstanding 
such  direction  indorsed,  on  deliver- 
ing the  writ,  gives  verbal  orders  to 
the  officer  to  attach  certain  specifi- 
ed property,  he  is  bound  io  conform 
to  such  orders.    Ibid* 
The  creditor  is  not  bound  to  go  with 
the  o.iieer  making  the  attachment ; 
but  if  he  direct  goods  to  be  attach* 
ed  not  in  possession  of  the  debtor, 
or  about  which  there  is  a  dispute, 
he  must  give  the  officer  an  indem- 
o»ty«    Ibid* 

6  The  sheriff's  bofid  to  the  treasur- 
er of  the  commonwealth  is  intended 
for  the  lienefit  of  individuals,  who 
may  suffer  by  the  aialfeasaoce  of 
the  sheriff  or  his  depofty,  as  well  as 
for  the  benefit  of  the  oommon  wealth: 
aad  the  treasurer  is  the  a^re  trus- 
tee of  the  bond  for  the  use  of  those 
who  may  suffer  by  a  breach  of  its 
condition,  whether  it  be  the  com- 
monwealth, or  private  persons. 
Skinner,  treas.  v.  JRfittUtps,  etoL  4i 
Mass.  68. 

7  A  sheriff  may  lawfully  take  a  bond 
from  his  deputy^  conditioned  to  pay 


over  one  quarter  p«rt  of  all  fees 
which  he  shall  receive  as  deputy 
shenff.  MUtoon  v.  Kidd  etaL  7 
Mass.  33. 

8  In  an  action  against  the  sheriff  for 
a  misfeasance  of  his  deputy,  the 
defendant  can  give  nothing  in  evi- 
dence which  the  depoty  could  not, 
were  he  the  defendant ;  and  the  de- 
puty could  not  either  by  evidence 
or  in  pleading  be  permitted  to  falsi- 
fy his  own  return.  Gardner  v.  £R»- 
mer.    6  Jf/ass.  325. 

0  Where  the  highest  bidder  at  a 
sheritt'^s  sale  refuses  to  take  and 
pay  for  the  article  he  bid  off,  the 
sheriff  may  set  it  up  again,  and  sell 
it  to  the  highest  bidder  on  such  se» 
oood  attempt  TFinslow  v.  Loring. 
7  JIass.  3924 

10  A  coroner,  who  b  also  a  deputy  she- 
riff, may  serve  process  upon  another 
deputy  of  the  same  bailiff.  Colby 
V.  Diilingham  et  oL    7  Miss.  470. 

11  A  sheriff  cannot  be  admitted,  in  a 
wit  between  other  parties,  to  cliange 
tin  descriptionof  land  in  his  return 
of  an  attachment,  made  by  him  in 
a  former  action,  so  as  to  make  the 
description  apply  to  other  lands  of 
the  debtor.  JrtUiamsetaLy.Mrack' 
eU.    8  Mass.  240. 

12  A  warrant  ht  attorney  given  by  a 
prisoner  and  another  to  the  sheriff, 
to  confess  judgment  on  a  bond  giv- 
en to  the  sheriff  for  the  liberties  of 
the  prison,  was  held  to  be  void. 
l)ok  V.  Matdton  et  aU  1  Johns. 
Cases,  130. 

13  An  incorrect  return  to  an  execution 
by  a  sheriff  will  not  affect  the  title 
of  the  purchaser  under  it.  Jackson 
ex  dem.  Ekne  y«  Stervbergfu  1 
Johns.  Cases,  153. 

A  sheriff's  deed  to  a  person  who  pur- 
chases at  a  sale  under  ti  JL  fa.a.B 
agent  for  the  plaintiff,  creates  a  re- 
suUing  trust  for  the  plaintiff.    Ibid. 

14  In  an  action  for  an  escape  tini  false 
return  on  mesne  process  i^inst  a 
aberiff,  the  plaintiff  can  recover  no 
more  damages  than  he  might  have 
done  in  the  original  action;  nor 
ought  be  to  recover  more  than  kp 
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has  actually  lost  by  tbe  escape. 
J:'ott€r  V.  Lansing,  i  Jofim  It^p, 
215. 

dd  ll  sterns,  that  where  a  sheriff  is 
plaintiff  in  a  cause,  tie  may  serve 
hid  0^11  writ.  JJennet  y.  Fader,  4 
Johns,  Hep,  486. 

<16  Where  a  sheriff  takes  a  bond  from 
his  deputy  for  the  due  execution  of 
the  otiiec  of  deputy,  it  continues  in 
force  as  long  as  he  is  slicriff  and 
tbe  other  party  is  deputy;  and 
where  a  person  was  appointed  sher- 
ift'iu  luoi,  and  his  eoojotission  was 
icnewed  in  1803,  it  was  'held,  that 
there  was  no  necessity  of  die  renew- 
al of  the  bond  in  1603,  but  the  de- 
puty remained  liable  on  the  bond, 
us  well  for  all  aets  done  since  1808, 
as  before,  as  long  as  Ihe  sheriff's 
authority  was  continued,  and  unin- 
terrupted, and  the  other  party  «on- 
4iuued  to  act  as  deputy.  Hughes 
If,  SmWi  and  MUler.    B  JohnsTaep, 

168. 

^*I  The  sheriff  is  entitled  to  poundage 
oil  a  ca,  sa.  onserviuj;  the  execution; 
aud  he  has  a  right  to  call  on  the 
attorney  for  such  poundage^  without 
resorting  to  the  party.  Mams  v. 
Hopkins.    0  Johns,  Rep,  25-2, 

i8  A  sheriff  is  bound  to  bring  np  a 
person  iu  his  custody  on  exeeation 
to  testify,  in  a  civil  suit,  on  being 
tendered  the  expenees  for  bringing 
ap,  and  returning  the  prisoner. 
J\roble  V.  Smith.    5  Johns,  Rep.  857. 

Id  Where  an  aetion  is  brought  against 
the  sheriff,  for  the  escape  of  a  pri- 
soner, admitted  to  the  liberties  olf 
the  giiol,  the  court  will  stay  execo*.. 
tiou  on  the  judgment  against  him, 
to  allow  him  a  reasonable  time  to 
bring  his  action  on  the  bond  taken 
for  tlie  liberties.  M'Intire  v. 
Woods.    5  Johns.  Rep  B57. 

The  sheriff  is  not  bound  to  pay  inter- 
est during  the  time  the  proceedings 
are  so  stayed*    JHd, 

20  A  sherifi^  who  had  taken  a  bond 
with  sureties,  for  the  liberties  of  the 
£;aol  granted  to  a  prisoner  in  execu- 
tion, was  sued  for  aiy  escape^  and  a 
jttJ^ineBt   recovered  against  him. 


He  gave  notice  to  tiie  sarefies  of  te 
suit  which  was  regularly  defended 

'  by  him  and  sureties.  The  sheiiS^ 
afterwards,  brought  an  aetion  cm 
the  bond,  for  his  indemnity,  and  it 
was  lield,  that  the  recovery  in  ths 
former  suit  was  o^nilosive  evtdenee 
in  the  suit  on  the  bond,  and  that  (he 
defendants  could  not  on  the  trial  of 
the  suit  against  them  on  the  bead, 
isontrovert  tbe  fact  of  the  eseape^ 
JCip  V.  Brigham  et  al,  6  Jbtak 
Sep,  158. 

2i  Where  an  under  sheriff  took  a  boiij 
to  indemnify  him  for  all  costs  and 
•damages  for  not  takins  N.  P.  (a- 
gainst  whom  the  sheriff  held  a  ca» 
sa.  at  the  snit  of  li.)  to  prison  ta 
surety  for  the  debt;  the  bond  «ss 
held  to  be  void,  as  taken  for  ease 
and  favour,  or  by  colour  of  his  of- 
fioe,  and  in  other  form  than  that 
prescribed  by  the  statute.  Love  r. 
Falmer del,    7  Johns,  Rep.  IM. 

22  in  an  action  brought  by  a  sheriff^ 
on  a  bond  taken  for  his  seeuritjvoa 
granting  the  liberties  of  the  gaol  Is 
a  prisoner  on  exeeation,  against  the 
sureties,  the  record  of  a  judscmeiiC 
of  recovery  agamat  the  sheriff  for 
an  escape  of  the  prisoner,  is  ceneln- 
sive  evidence  for  tiie  plaintiff.  A!Sf 
V.  Brigham  ettd,   7  Johns.  Rep.  1^8. 

And  where  a  verdict  tras  recovered 
against  the  sheriff  for  the  escape  af 
a  prisoner,  <who  had  given  seeoritj 
for  tbe  liberties  of  ^e  gaol,  it  was 
%eld  that  the  postea  was  evidence 
without  the  judgment  (in  an  actios 
by  the  sheriff  on  the  bond)  to  prove 
the  recovery  and  actnai  daroa^j  «* 
leasf,  if  not  the  escape.    Ifnd. 

The  sheriff  is  entitled  to  recover  ar 
gainst  the  sureties  on  the  bond  for 
the  gaol  liberties,  not  only  the  a- 
nioant  of  the  debt  and  oosts  in  the 
original  suit,  hot  also  the  costs  of 
deluding  the  snit  against  hlmielf 
for  the  escape.    Ibid, 

28  A  person,  who  has  given  secnritj 
for  the  liberties  of  the  gaol,  is  bonsd 
at  his  peril,  and  at  the  risk  of  hii 
sureties,  to  keep  within  the  liber- 
ties i  and  though  the  liOMts  tii^ 
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fished  by  the  (Arart  of  eHmnoirpIeas  tignmeiit  or  transfer  of  tbe  note  to 

are  in  aov  pari  vague  and  indefinite,  the  depaty  sheriff  was  illegal  and 

it  is  the  duty  of  the  pri^iier  to  keep  void^  being  contrary  to  the  statute  ; 

in  plaees  clearly  denned,  and  with-  and  that  the  maker  might  avail 

la  tbe  limits ;   for  he  is  bound  to  himself  of  tbis  fact  to  defeat  the 

knowr  and  ohserve  the  limits.    It  ir  action.    Strong  v.  Tompkins  et  aL 

not  the  duty  of  the  sheriff  to  aseer-  8  Johnsam^s  Rep,  98. 

tain  the  bounds  of  the  liberties ;  but  26  It  seems^  that  a  special  action  on 

he  is  required  to  let  the  prisoner  the  case  will  not  lie  against  a  gaol- 

on  execution  go  at  large  within  the  er,  at  the  suit  of  the  sheriffs  for  a 

liberties  when  established  by  the  negligent   escape;    but   that    tho 

court  of  common  pleas.     Kip  v.  gaoler  is  answerable  to  the  sheriff 

BrigbametaL     7  Johns,  Rep,  168.  only  in  an  action  of  assumpsit j  oir 

M  Where  a  gaoler  disehanged  a  de-  his  implied  undertaking  to  serve 

fendant  taken  on  execution,  on  his  the  sheriff  with  diligence  and  fideli- 

executing  to  him  a  bond  and  war-  ty.    fCain  et  aL  ears,  of  Rhea  v.  O^ 

rant  of  attorney  for  the  aoMunt  of  s^raiui^.    8  Johns,  Rep,  207. 

the  debt,  and  additional  charges;  29  A  purchaser  at  a  sheriff's  sale 

the  court  set  aside  the  judgment  en-  cannot  be  affected  by  any  matter 

tered  up  on  the  bond  so  that  the  de-  subsequent  to  the  sale,  arising  be- 

fendant  might  avail  himself  of  any  tween  the  parties  to  the  judgment 

defence  at  law.     Bichnumd  v.  jRo-  to  which  he  is  a  stranger.    Jackson 

berts,    7  Johns,  Rep*  819.  exdem,  MeCrea  v.  Bartlett.  8  Johns* 

Whether  such  a   bond,  taken  by  a  Rep,  961. 

sheriff,  or  gaoler,  is  not  against  the  30  A  seizure  of  lands  by  a  sheriff,  ur^v 

statute,  as  taken  for  ease  and  fa-  der  a  Jim /actus,  does  not  divest  the 

vour,  and  by  colour  of  office  ?  ^ue-  estate  of  the  debtor ;  nor  does  a  sale 

re.    Ibid,  at  auction,  by  the  sheriff,  unless  the 

23  A  sheriff  cannot,  with  his  own  mo-  purchase  money  is  paid,  and  a  deed 

■ey,  pay  the  plaintiff  on  the  execu-  delivered.      Catlin  v.  Jackson  e,v 

tion,  and  aAerwards  levy  the  cxe-  dem,  Qratz,  in- error,    8  Johns,  Rep. 

cation  out  of  the  property  of  the  620. 

defendant ;  nor  can  he  take  a  bond  A  sheriff 's  sale  of  lands  is  within  the 

or  other  sseurity,  and  detain  the  statute  of  frauds.    Ibid, 

exeention  in  his  hands,  and  use  it,  Where  a  sheriff  executed  a  deed  for 

afterwards,  to  enforce  the  payment  land  sold  by  him  at  auction,  under 

of  the  money  advaieede  by  him.  a^./a. ;  and  delivered  it  to  the  at- 

Reed  v.  Prtiyn  and  Stasts.    7  Johns.  tomey  of  the  plaintiff',  to  be  deliver* 

Rep.  426.  ed  to  the  grantee  our  the  payment  of 

26  Assumpsit  lies  against  a  deputy  the  purchase  money,  it  was  faeld^ 

sheriff  upon  an  express  promise  to  that  no  estate  passed  by  the  deed, 

pay  money  collected  by  him  on  an  until  the  purchase  money  was  paid, 

exeention,  to  the  plaintiff;  but  the  or  condition  performed.    Ibid. 

promise  nrast  be  clear  and  absolute.  A  sheriff  may  deliver  a  deed,  as  an 

TuUU  v*  Love.     7  Johns.  Rep.  470.  escrow,  but  tlie  money  must  be  paid 

^  Where  a  deputy  sheriff^  instead  of  at  a  day  certain,  and  within  a  rea- 

taking  a  bail  bond  from  Ji.  whom  sonabl'e  f^roe,  or  the  sale  will  be 

ha  had  arrested,  tools  from  him  a  void ;    and  what  is  reasonable  time 

Begot!iablenote,made by jB. which ./tf.  depends  on  circumstances;  but  it 

indorsed  in  blank  to  the  deputy  sher-  seems  that  it  cannot  extend  beyond 

iff,  for  his  security ;  and  the  depu-  the  return  day  of  the  venditioni  es^- 

ty  sheriff  afterwards  brought  an  ac-  pmas,  or  at  most,  the  next  yacation.- 

tioR,  as  indorsee  against  the  maker  Ibid. 
ftT  tSie  note,  it  was  held,  that  the  as- 
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i  Freighters  of  ships  ander  the  char-' 
ler-parties  of  the  Ea$t'lttdia  eompa- 

y  )ij  are  not  answerable  for  damage 
ur  loM  to  the  cargo  happening  by 
theaet  of  God.  Hotham  v.  The 
East-India  Company,    i  Doug.  272. 

^  Ship  damage,''  io  those  charter-par- 
ties, means  damage  from  negligence, 
insutficienoy,  or  bad  stowage  io  the 
ship,  exclusive  of  what  is  ocioasion- 
ed  by  storm  or  other  sea  hasanl. 
Ibid. 

2  TradiiK;  to  a  French  port  as  an  a- 
dopted  ship  makes  a  neutral  ship 
lawful  prize,  not  barely  having 
French  produce  on  board.  Barens 
V.  Bucker.    i  Black.  314. 

3  A  delivery  of  the  grand  UU  of  sale 
of  a  ship  at  sea  is  eqaivalent  to  a 
delivery  of  the  ship  itself.  Mdri' 
son  V.  MUine^.    2  Term  Rep.  ^2* 

4  Where  a  ship  was  mortgaged  at 
sea,  with  a  proviso  that  the  mort- 
gagor, should  continue  in  possession 
till  failure  of  payment  of  the  mort- 
gagee money  on  demand,  but  the 
grand  bill'of  sale  was  delivered,  and 
the  mortgagor  became  bankrupt  be- 
fore the  arrival  of  the  ship,  and  the 
mortgagee  took  possession  on  her 
arrival ;  he  may  maintain  trover  a- 
gainst  the  assignees  who  took  the 
ship  from  him,  notwithstanding  he 
made  no  demiand  either  on  the  bank- 
rupt or  his  assignees.  ^  Term  Bep. 
4*62. 

B  Notwithstanding  the  statute  26  G. 
8^  e.  eo,  8.  IT.  enacts  that  a  bill  of 
sale  of  a  ship  shall  be  absolutely 
void,  unless  the  certificate  of  the 
registry  be  trak  and  accurately  in- 
serted therein,  (see  RoUesUm  v.  HUh 
bert,  3  Tirm  Rep.  40S,)  yet  the 
court  of  K.  B.  held,  that  a  mere 
clerical  mistake  will  not  viti^e  it. 
RoUeshn  v.  Smith.  «  Term  Rep. 
let. 

6  And  the  court  of  C.  P.  held  that 
the  iodorsementi  on  such  certificate 
of  registry  need  not  be  recited  in  the 
deed  of  assignment  o^  a  ship.  [See 


DOW  SA  G.  3,  c.  .&.  s.  ifiJ]    GqMt' 
dose  V.  CodMor.    1  Bos.  ^  tviL  483. 

7  A.  and  B.  being  joint  owners  ofs 
ship,  A^  conij;e|ieil  his  moieiy  lo  JB. .' 
but  in  the  bill  aSi  sale  the  certificate 
of  registry  was  not  truly  recited; 
B.  took  .possession,  and  afterwards 
mpHgaged  the  whole  ship  io  A.  who 
^d  not  lake  possession;  ihea^. 
ordered  C  to  r^air  the^ip;  af- 
terwards B.  conveyed  one  pari  of 
the  chip  to  A.^^  and  the  other  Is  D.; 
held,  that  the  first  bill  of  sale  wts 
an  absolute  nullity  under  the  ststsie 
26  G.  3,  c.  60,  s.  17,  and  that  J. 
was  liable  to  C.  for  the  repairi  of 
the  ahip  in  an  action  for  work  aid 
labour  brought  by  C  ;  J.  nothsT- 
ingfuleaded  iii  abaiemeuf  that  £. 
ought  also  to  have  been  sued,  /f'es- 
i/grdOL  V.  Dalz.  7  Terxt^  i&prts 
306. 

8  Under  the  ship  register  aets  (s& 
G.  3,  c.  60,  and  di  G.  3,  e.  68.)  a 
bill  of  sale  transferring  the  proper- 
ty to  a  trustee,  in  trust  for  the  oa- 
derwritcrs  not  named,  is  at  most  oD' 
ly  void  (if  at  all)  as  to  the  objeels 
of  the  trust,  but  sufficient  to  cosm 
tlie  legal  title  to  the  trustees.  Asd 
such  bill  of  sale  of  a  ship  at  sea  is 
valid,  notwithstanding  the  omionos 
of  the  officer  at  the  outport  to  whieh 
the  ship  belonged,  to  indorse  the  en- 
try of  the  transfer  on  the  oath«n 
which  the  original  certificate  of  n^' 
gistry  was  obtained,  and  to  make  a 
memorandum  thereof  in  the  book  of 
registry,  and  to  give  notice  of  the 
same  to  the  commisHioaers  id  1^- 
doHf  as  required  by  seetiou  4i  "f 
the  34  G.  3,  c.  AS  ;•  such  aets  to  be 
done  by  the  public  officer  belag  on- 
ly directory.  But  the  deliverv  of  a 
coj^y  of  the  bill  of  sale  of  a  ship  ai 
sea'for  the  purpose  of  making  sseh 
entry  and  menorandanft  and  ginor 
such  notice,  being  an  act  n^nA 
to  be  done  by  the  party  hiuMeu  <* 
whom  the  transfer  is  made,  for  vant 
of  which  the  sUtirte  avoid*  ibcsale. 
must  be  complied  with  iti  order  to 
coavey  the  property ;  and  Ihereforr 
the  purchaser  under  such  cirewa- 


stto^. 


sia 


fttancefl,  iharing  daiiUed  io  do  so, 
cannot  omi^e  a  title  to  the  Mpper 
mituaiy  bj  getting* 'her  reff^tered  de 
nqvOf  in  i^npiher  port  H[bece  he  re* 
B^ed  at  the  time;  for  whatever 
may  amount  to  a  transfer  af  a  ship 
to  another  port^  within  the  meanini; 
of  the  statutes^  at  all  events  such 
transfer  eannot  he  made  by  ene  who 
has  no  interest  in  the  ship.  &(Uh 
T.  Hutfbard.  4  Sast^  110. 
%  The  ship  reg;ister  acts  do  not  ap' 
ply  to  a  transfer  of  property  by  op- 
eration of  law,  saeh  as  from  the 
commissioners,  to  the  assignees  of  a 
bankrupt.  Bloxam  ^  aL  Assignees 
V.  Hubbard.  5  East^  407. 
10  Under  the  ship  register  aetS  7  and 
8  W.  3,  e.  9^  s.  21,  and  26  G.  3,  e. 
60,  s.  8,  4,  0,  16  j  and  34  G.  3,  e.  68, 
s.  10, 16,  in  order  to  make  title  to  a 
ship  sold  at  sea,  whether  in  whole 
or  IB  part,  such  sale  most  be  ae- 
knowled^d  by  indorsement  of  the 

*  certificate  of  registry  in  the  manner 
therein  described^  and  a  copy  of 
such  indorsement  be  delivered  by 
the  vendee  to  the  persons  authorized 
to  make  registry,  (whicih  officers 
are  direcUd  to  make  an  entry  there- 
of to  be  indorsed  On  the  oath  or 
affidavit  upon  whicli  tlie  original 
certificate  of  re^^istry  was  obtained, 
and  to  make  a  memorandum  in  the 
book  of  registers,  and  to  give  notice 

i  .tii0feof  to  the  commissioners  of  the 
customs ;)  and  it  is  not  sufllieicnt  for 
the  vendee  to  register  such  ship  de 
naco.  in  another  port,  where  he  re- 
sided, though  he  removed  the  ship 
thither,  and  she  never  returned  to 
her  original  port  after  the  sale^  lb* 
11  An  indorsement  of  a  transfer  of  a 
ship  in  the  same  port  made  upon 
the  certificate  of  the  registry,  and 
bearing  date  at  the  time  of  the 
transfer,  but  not  signed  by  the  ven- 
dor till  three  yeaM  after  sueh  certifi- 
cate had  been  delivered  up  and  can- 
eelled,and  had  remained  dn rman t  da- 
ring all  the  intermediate  time :  held, 
not  to  convey  a  title  to  the  ship  un« 
der  the  register  act  84  G.  3,  e.  68,  s. 
VOL.  ni.  40 


15,  and  other  atsi^ ;  sueh  certifieata 
having  been  so  cancelled  and  deliv- 
ered up  i^on  occasion  6f  the  vendee's 
obtaining  a  register  de  novo,  (issued 
without  authority,)   which  recited 
the  cancellation  of  the  former  cer- 
tificate.   For  the  object  of  the  re- 
gister  acts  in  requiring  sueh  indorse- 
kcnt,  is  in  order  to  notify  the  change 
of   property   to  the  public ;    and 
therefore  it  is  required  to  be  made  on 
an  Qxistiiig  aoknowledged  eeriifi- 
Isate,  in  use  at  the  tiofe  :  and  conse-     ^ 
qdently  no  title  passed  to  the  as- 
signees of  the  vendee,  who  had  be- 
come bankrupt  between  the  time  of 
the  original  transfer  to  him,  and 
the  signing  of  sueh  indorsement  by 
the  vendor ;  the  vendee  having  also 
before  his  bankruptcy,  conveyed  a- 
way  the  ship  to  third  persons  for  ai 
valuable  consideration,  who  were  in 
possession  of  it.   But  qumre^  wheth- 
er any  title  could  be  made  under 
siteh  register  de  no^a^  issued  with- 
out authority,  upon  a  transfer  of  the 
ship  in  the  same  port  ?   And  there- 
fore   thei    vendees    of  the    baoik'^ 
rupt  only  lield  their  possession  on 
sueh  defect  df  title  in  the  assigned* 
of  the  bankrunt.    iAfoss  4"  oL  ass. 
^.  MiUs,    6  Ead^  144. 

12  A  foreign-built  ship,  firitisft-own* 
ed,  is  not  required  to  be  registered* 
tnng  V.  Dvff.    %  Bos.  ^  PtdL  209. 

13  Such  a  ship  may  therefore  *sail 
without  eonvdy,  being  within  the 
exception  of  the  convoy  act  88  G.  8^ 
c.  76,  s.  6*    ilbid, 

14  Jl.j  the  owner  of  a  ship,  executes 
an  absolute  bill  df  sale  of  it  to  B*^ 
•and  by  another  deed  of  the  same 

date,  assigns  other  property  to  B. ; 
which  deed  of  assignment  (reciting 
that  the  bill  of  sale  was  for  the  bet- 
ter securins^  a  sum  of  money  lent  by 
B.  to  d9.,  and  also  reciting  a  bond 
and  warrant  of  attorney  to  necure 
the  same  sum,)  decteres  that  those 
<^  several  deeds  and  instruments 
wfre  made  to  enable  B.  by  tale  q[ 
all  the  f^fig^s^comprised  in  them,  to 
raise  the  snm  lent,  without  the  con- 
eurrence  of  Ji.f  at  anytime  before  the 
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aHMiey  sBould  be  paid  ofT;  but  ia 
$his  deed  there  is  a  coveaant  that 
mpon  repajrmeDt  of  the  money,  ^'  B. 
all  all  reconvey  to  A.^  but  so  as  not 
to  prevent  B,  from  selling,  &e.  at 
any  time  before  the  full  payments  &c." 
under  theoa  eonveyanees,  B,  is  not 

'  absolute  owner  of  the  ship^  but  only 
mortgagee ;  ami  therefore,  i^  nut  li« 
able  for  necessaries  provuled fctr  the 
ship  before  he  takes  possession.  Jack* 
son  V.  F^rnoR.     1  H.  Black.  114. 

i0  The  mortgagee  of  a  8hip  eamiot 
maintain  an  action  for  freis^ht  a- 
gainst  a  third  person  before  he 
takes  possession.  Chinnery  v. 
Blackbume,    1  ff.  Black,  i  17,  n. 

16  But  qu.  whether  a  mortga^eew  ont 
of  possesion,  be  not  liable  for  re- 
pairs. WesterMl  v.  Dat&,  7  7>r»i 
Ry  306. 

17  A  •%liip  bound  ibr  ZorR^on,  after  ta« 


the  ship  was  eaptared  by  an  Eng^ 
li^h  ship  of  war,  aud  brought  into 
England,  and  the  ship  and  carsroU* 
belled  for  prize  in  the  court  of  ad- 
miralty, and  the  ear^o  condemned, 
and  proceedings  siill  pendins;  t- 
gainst  the  ship ;  but  the  dt-ff  n(!an(, 
and  his  family,  were  liberated,  ^od 
their  luggage  in  fact  restored  to 
their  possessitm.  Held  thsit,  how- 
ever the  question  might  be  ai  to 
the  plaintifr's  right  to  recover  pai- 
sage-money  upon  an  implied ossusifH 
sUj  pro  rata  itineris^  if  the  ship  were 
restored,  yet  pending  the  proceed- 
ings against  the  ship  as  prize  ia  the 
admiralty  court,  no  such  action 
eould  be  maintained  ;  for  nm  cor- 
siat^  but  that  the  ship  mit;ht  be 
condemned,  and  the  frei$;ht  deereed 
to  the  captors.  MuUoy  v.  Backer. 
Q  East^Bi^. 


king  in  her  cargo,  but  before  break-    ^  •^.  and  1^.,  merchants  abroad,  9fhi|» 
iiig  -^Totind,  WHS  cut  oiit  of  her  p»rt        tobacco  for  Liverpool^  consit^ed  to 


of  liidins^  in  Jamaica  by  a  French 
privateer ;  but  was  afterwards  re- 

•    .eapturetl  and  carried  into  another 

-  port  in  the  same  island,  where  the 
cargo  was  sold  by  order  of  the  court 
of  admiralty,  for  the  benefit  of  the 
freighters :  held,  that  the  owners 
of  the  nhip  were  not  entitled  to  any 
part  of  the  freight,  though  by  tha 
usage  of  iTade,  the  ship  was  freight- 

.  ed  at  their  expenee.  Ckarling  v. 
L'm^,    i  Bos.  ^  FtUL  (iB4f. 

18  ItJI.  let  his  ship  to  B.  for  a  voy- 
age, engaging  to>  keep  it  in  repair 
during  the  whole  time,  fbr  which  he 
is  to  receive  freight  on  the  return  of 
the  ship  \  and  for  the  safety  of  the 
•hip  it  becomes  necessary  during 
the  voyage  to  put  into  a  port  toi  re- 
fit ;  the  expenee  of  refittine  must 
be  born  entirely  bv  A. ;  and  B.  is 
not  liable  to  cootribiite  to  it  in  pro- 
portion to  his  inferest  in  the  cargo. 


Ji.  himself  there,  to  whose  order  the 
bills  of  lading  are  made;  one  of 
these  bills  is  seat  inclosefl  in  a  let- 
ter from  the  shippers  to  C.  at  lit'- 
erpootf  advising  him  of  saeh  eoo* 
aignmeift  to  A.,  and  that  J.  intend* 
ecf  to  proceed  to  TAverpooi^  but  io 
ease  he  should  not  arrive  in  tioe 
desiring  C.  to  do  the  besi  for  then. 
The  tobacco  having  arrived  in  » 
damaged  state  before  An  is  reqoir- 
ed  to  be  landed,  and  is  deposited  ii 
the  king^s  warehouse  pursaaat  to 
the  statute ;  and  afterwards  C  act- 
ing as  agont  for  A.  within  the 
kmiwledge  of  the  captain,  makes  as 
entry'of  it  in  his  own  name  in  the 
cnstom-hoiHC,  to  avoid  seizore; 
held,  that  this  was  not  sveh  an  ae- 
eeptance  of  4he  c.ane^  by  C.  as  waoM 
make  him  liable  to  the  capUinfor 
the  freight.  Ward  v.  Fdtm.  t 
East^  d&r. 


tu  for  a  generar  average.     Jackson   21  Foreign  "^amen  at  a  foreiani  P^^^ 


▼.  Chamock.  8  7'erm  Rep.  0O(>. 
19  The  nlainttflf  epntracted  to  carry 
the  defendant,  his  family^  and  lug- 
gaf!^!  from  Demarary  to  Flushing  ; 
and  in  the  course  of  the  vo\age, 
within  four  days  saai  of  Fiushingf 


enter  into  articles  with  the  masteff 
who  is  also  a  foreigner,  fnr  a  voj^ 
age  on  board  a  foreign  ship»  »™' 
thereby  agree,  among  other  thia^ 
not  to  institute  any  suit  i^^iD*<  T 
master  in  foreign  countries,  ar  ate 
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liiiii  before  any  judge  or  magistrate,  u  void.  Rogers  v.  Lacy,   2  Bos,  Sf 

hot  thai  they  unil  abide  by  the  mari'  FiUL  57.                                                  / 

time  $ode  (ff  their  own  country^  and  26  A  sailor,  in  addition  to  tiie  -wages 

the  adjudication  of  their,  own  eourU.  contained  in  the  ship's)  articles^  so- 

Having  made    this    agreement  in  ed  for  the  average  price  of  a  negro 

their  own  country,  they  eannot  main-  slave,  for  which  he  had  agreed  viitli 

tain  an  action  in  England  against  the  eaptain,  though  no  mention  of 

the  master  for  wages ;    though  the  sueh  perquisite  was  made  in  the  ar- 

ship  and  cargo  be  confiseated  in  an  tides :  held,  that  the  contract  for 

English  port,  and  the  voyage  there*  the  avarage  price  of  a  negro  slave 

by  endecL     Qienar  v.  Jdeyer.    2  B*  was  void  :  such  additional  perqoi- 

&aek,  603.  site  being  in  fact  wages,  and  there- 

2a  A.  seaman  belonging  to  a  merehant  fore  only  to  be  recovered  where  in- 

shap,  which  is  articled  for  a  certain  eluded  in  the  articles  according  to 

Toyage,  is  prevented  from  perform-  2  G.  -2,  c.  36.     fVhite  v.  Wilson,    2 

ing  the  Mhole  vovas^,  by  being  dis-  Bos.  &;  PuU.  116. 

abled  by  an  accident  happenniog  in  27  A  seaman  who  quits  his  ship,  af- 

the  course *^]|i his  duty;    he  is  enti-  ter  her  arrival  in  port,  but  before 

tied  to  uages^tor  the  whole  voyage.  she   is   moored,    does  not  thereby 

Chandler  v.  Grieves.     2  If,  Black.  subject  himself  to  the  forfeiture  of 

606,  fi.  .the  whole  of  his  wages  under  the  2 

S3  If  a  sailor,  hired  for  a  voyage  take  <0.  2,  c.  a»6,  s.  3«    Ftontine  v.  Frost. 

A  promissory  note  from  his  employ-  B  Bos,  ^JT  i^uU,  809. 

er  for  a  certain  sum,  provided  he  28  To  entitle  the  master  to  deduct  a 

.proceed,  continue,  and  do  his  duty  on  month's  wages  for  the  benefit  of 

board  for  the  voyage ;  and  before  the  Oreenuneh  hospital  under  the  2  6. 

ship's  arrival  he  die,  no  wages  c^in  2,  c.  86,  s.  6,  and  4>,  it  is  incumbent 

be  claimed,  either  on  the  contract,  «n  him  to  shew  that  the  seameift 

or  on  ti^antum  meruit,    CuUer  v^  quitted  his  ship  without  leave  in 

Powell,    6  Term  Eep.  820.  writing*    Ibid, 

24  A  seaman  having  contracted  to  go  29  And  such  a  deduction  cannot  bo 
a  voyage  from  Ji,  to  B.  and  back  a-  iiet  off  by  the  master  in  an  actioa 
gain,  with  a  stipulation  that  he  for  wages  by  the  seamen,  unless  tho 
should  aot  be  entitled  to  his  wages  master  has  previously  debited  hioi* 
till  the  end  of  the  voyage,  cannot  self  to  Greenwich  hospital  for  tho 
maintain  a  general  indebitatus  as*  amount  in  a  book  kept  aeeordine  to 
sumipsU  to  recover  his  wages  pro  rata  the  direction  of  the  statute.  Ibid. 
as  far  as  B. ;  though  he  were  there  80  If  a  sailor  execute  the  ariieles  pre- 
wrongfully  dismissed  by  the  defen-  scribed  by  87  6.  8,  c.  73.  and  serve 
dant,  the  captain;  but  his  i^emedy  accordingly,  and  durine;  the  voyage 
is  either  for  the  breach  of  the  spe-  part  of  the  eai^  be  plundered,  but 
cial  contract,  or  for  such  tortious  by  whom  cannot  be  ascertained,  ho 
act  of  the  captain's  whereby  he  was  does  not,  In  eonfiequence  of  such 
prevented  from  earning  bis  wages.  plunderage,  forfeit  bis  wages. 
HuRe  V.  Heightman,    2  East^  140.  Thompstm  v.  ColUns.     Mw  Rep. 

25  The  37  G.  3,  c.  73,  s.  8,  having  347. 

prohibited  more  than  double  month-  81  And  semb.  That  in  such^case  he  is 

ly  wages,   being  given  to  seamen  not  even  liable  to  a  proportionable 

coming  from  the  ^est-^</t>s^  unless  deduction  from  his  wages,  in  com- 

the  captain  be  specially  licenced  to  men  with  the  other  sailors,  on  ae- 

give  a  greater  rate  by  the  chief  offi-  count  of  such  plunderage.     Ibid, 

cer  of  the  port ;  a  (general  licence  by  8^  Jlssumpsit  lies  to  recover  wages  by 

sudLchiefofRcertoacaptnin'Mopro-  the  master  of  a  vessel  Rgain»t  his 

oure  raenonauehterms  as'he  oan,"  owners  which  accrued  during  the 
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Retention  of  a  vessel  under  a  hod- 
tile  embargo  io  a  foreign  port,  when 
the  crew  were  made  pri»Qoer8,  but 
Kiere  finally  released)  together  with 
the  vessel,  and  alter^vards  eoipplet- 
cd  the  voyage ;  it  appearing  that 
freight  was  received.  Fratt  v.  Ctrf, 
gillings  at  QuUdkall  afler  if.  terin 
1798,  eor.  Lord  Kenyan^  C.  J.  cited 
in  Thoinpson  v,  J^owcrofL  4  East^ 
43. 

93  A  foreign  prinee,  qnder  pretence 
of  precaution  against  a  supposed  act 
of  aggression,  of  our  government, 
made  a  hostile  seizure  of  British 
ships  in  his  ports,  and  imprisoned 
eur  s^eamen  pn  shore ;  and  after  six 
months  they  were  released,  and  re- 
sumed and  concluded  their  voyage, 
and    the    ownerff    received    their 
freight;    held,  that  .such  seizure, 
however  hostile  \n  the  manner,  so 
far  partook  of  th^  nature  of  an  6iti- 
hari!;o  in  its  vesult,  and  not  of  a  cap- 
ture,  that  it  did  not  put  an  end  to 
the  eontraict  of  a  mariner  for  wages, 
even  during  the  time  of  such  deten- 
tion and  imprisonment.     But  even 
considering  it  as  a  temporary  cap^ 
ture,  yet  like  the  ease  of  a  capture 
and  recapture,  the  mariner  was  still 
entitled  to  his  wages ;  for  a  mari- 
nerV  title  to  wages  depends  on  the 
ship's  earning  her  freight  on  the 
voyage,  and  the  performance  of  his 
stipulated  duty ;  and  her  freight  for 
the  voyage  was  ultinmtely  earned ; 
and  the  mariner  was  guilty  of  no 
breach  of  duty  ;   for  his  stipulation 
not  to  be  on  shore  under  any  pretence^ 
without  leave^  before  the  voyage  was 
mkdy  must  be  understood  of  his  be- 
ing on  shore  by  the  party^s  optm  im- 
authorized  act.     And  even  ifsneh 
imprisonment  on  shore  eould  be  so 
considered,  yet  the  master's  having 
liflerwards  received  him  again  on 
board  without  olyeetion,  amounted 
to  a  dispensation  of  the  service  in 
the  interval,  and  intitted  him  to  wa- 
ges, according  to  his  original  con- 
tract.   Beak  v.  Thompson^  in  error 
from  C.  P.    4  Eastj  546. 
Kote.    The  judges  in  C.  P.  were  e- 


ipiaUy  divided  i^n  this  ease.  U| 
8  Bos.  ^  FuU.  40d,  434. 

34  S.  p.  in  the  ease  of  tareign  seaaieii. 
Johnson  y.  Broderick*   4  East,  566, 

99  Where  the  captain  of  a  ship  hu 
accounted  upon  oath  to  the  collect- 
or of  the  port  for  a  sum  of  money 
as  the  wages  due  tp  a  4c6eaBed  8ea<^ 
inan,  and  paid  the  same  to  Green- 
unch  hospital  under  37  6.  3,  c.  73, 
the  representatives  of  such  seames 
may  still  sue  the  captain  for  asj 
wages  due  beyond  tbe  sum  ss  paid. 

.  Armstrong  v.  Smith>     J^  B(p» 

299. 

86  A  ship  being  in  danger,  and  tk 
captain  and  part  of  the  crew  bavi 
ing  made  their  eseap ;  a  pas8eD§;er, 
at  the  request  of  the  rest  of  the  erew, 
took  the  command,  and  brought  che 
ship  safe  into  port.  The  merits  sf 
the  passenger  in  saving  the  Mf 
were  acknowledged  by  theowneris 
a  letter  to  one  of  the  underwiiten, 
wherein  he  expressed  his  desire  ts 
make  him  a  eonapensation.  ^  ifeUi 
that  the  passenger  was  entitled  ts 
sue  the  owner  &r  the  salvage. 
Mumany.¥f alters.  bBos.^M^ 
6t2. 

37  The  statute  34, 6. 8,  e.68,8. 19, R« 
citing  that  by  the  laws  inforee,ip- 
on  any  alteration  of  property  in  oy 
vessel  in  tiie  same  port  to  whieh  sb^ 
belongs,  an  Indorsement  on  the  eer- 
tifieate  of  registry  is  required  ts  he 
made  $  enacts  that  such  endsne- 
ment  shall  be  madein  theformthere- 
in  expressed,  and  shall  be  signed  hr 
the  vendor,  ftc.  and  a  copy  of  sseh 
indorsement  shall  be  delivered  ts 
the  registering  office  ;  or  otherwiie 
the  sale  shall  be  utterly  nili  asd 
void ;  and  such  officer  is  require 
to  make  entries  thereof  on  the  affi- 
davit on  which  the  original  certii' 
eate  was  obtained,  and  in  the  hooh 
of  registry,  and  to  give  notice  there- 
of to  the  commtssionera  of  enstsws. 
Then  s.  16  provides  that  if  any  vci< 
sel  shall  be  at  sea,  or  absetit  jm 
the  port,  to  which  she  belongs,  vheo 
snefa  alteration  in  the  property  shall 
be  made  y*so  thnt  an  endorsemcst 
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an  thtt  eeiiifieate  eanoot  be  niafe  ; 
i>r  assuming  that  the  eertifieate  is  al- 
ways with  the  ship  i)  then  it  substi- 
tutes a  bill  of  sale  to  be  made  in 
lieu  of  the  iujonement  on  the  cer- 
liheate  ;  requiring  the  same  deliv^- 
rj  of  a  copy,  and  the  same  entries 
and  notice  thereof,  as  were  required 
for  the    indorsement  of  the  eertifi- 
eate  by  the  prior  section  ;  but  that 
nithin  tea  days  after  the  vessel's 
return  to  her  port^  the  endorsement 
•a  the    eerlifieate,    &o.  shall    be 
made  ;  as  before  required.      Held 
that  the  provisions  of  the  two  see- 
lions  comprehended  ever^  transfer 
of  property  \\k  a  ship ;  and  that  a 
bill  of  sale  exeented  by  a  sole  own- 
er of  a  vessel  belonging  to  the  port 
of  Sunderland  to  a  vendee  residing 
in  London^  at  a  time  when  the  ves- 
sel was  in  the  port  of  honihm^  was 
void,  for  want  of  eompljing  with 
the  requisites  of  one  or  other  of 
those  sections  ;    neither  of  them 
having  beea  complied  with ;  and 
^hat  it  was   not  suffieient  for  the 
vendee  to  have  complied  with  the 
requisites  of  the  statute  7  &  8  W. 
3,  c.  2Zy  s.  31,  which  requires  a  re- 
gistry d%miVQ  upon  my  transfer  of 
property  to  another  port,  and  that 
the  former  certificate  shall  be  deliv- 
ered op  to  be  cancelled*    Ifayton  r* 
Jackson,     8  East  511^ 
6S  The  master  of  a  ship  has  no  lien 
on  it  for  money  expended,  or  debts 
iDcarred  by  him  for  repairs  done  to 
it  on  the  voyage.    Bussey  v.  Christ 
tlf.    9  Basi  426. 
^^  The  vice  admiri^lty  Courts  abroad 
have  no  authority,  upon  the   mere 
petition  of  the  captain  of  a  ship 
sound  on  a  foreign  voyage,  to  de- 
cree the  sale  of  snch  ship,  reported 
npoQ  survey  not  to  be  sea^woKhy, 
or  repairable  so  as  to  carry  the  car- 
go to  its  place  of  destination,  but  at 
Ati  eipeuce  exceeding  the  value  of 
the  ship  when  repaired.      Nor  does 
it  appear  that  the  master  has  any 
<>ri^inal  authority  to  sell   the  ship 
nnder  guch  circumstances,  as  to  put 
&4  end  to  the  adventure  by  such 


discretioiiarf  actofhisown^  when 
in  fact  he  might  have  repaired  the 
ship,  and  continued  the  •  voyage. 
But  supposing  he  has  snch  authori- 
ty exercised  ham  fide  in  a  case  of 
necessity ;  still  the  vessel  suhiist* 
jng  as  snch,  and  capable  of  being 
used  for  the  |Hirnoses  of  navigation, 
and  so  used  in  fact  after  some  re- 
pair on  the  spot,  can  only  be  con- 
veyed by  the  captain  iu  the  Corm 
prescribed  by  the  register  acts ;  and 
the  requisites  of  those  acts  not  hav- 
'  ing  been  complied  with,  the  sale  in 
question  was  held  to  transfer  no  pro-> 
perty  to  the  vendee.  Ueid  v.  Darby. 
10  Ea^    143. 

40  A  covenant  in  a  charter-party  of 
aflTreightment,  to  pay  freight  to  the 
owner  for  the  hire  of  a  vessel  is  not 
transferred  to  the  vendee  by  a  bill 
of  sale  of  the  ^^hip,  made  during  the 
voyage ;  and  such  owner  afterwards 
becoming  bankrupt,  his  assignees, 
and  not  the  vendee  of  the  ship,  have 
the  legal  right  to  receive  the  freight 
and  demurrage  due  from  thefreiffh- 
ter  upon  the  charter  party.  &j^t 
V.  Bowles.    10  East  ^9. 

41  Where  in  a  charter  party  freight 
was  to  be  paid  at  so  much  per  ton, 
an  a  right  and  true  delivery  of  the 
homeward  bound  cargo^  from  Hon- 
duras Bay  to  London^  and  the  ship 
and  cargo,  after  capture  and  recap-^ 
ture,  having  been  wrecked  at  St. 
Kitts^  into  which  they  were  carried 
by  the  recaptors,  a  sale  of  the  ear- 
go  was  directed  by  the .. viee-admir- 
alty  Court  there,  on  the  application 
of  the  master,  acting  bonafde  for 
the  benefit  of  all  concerned,  hot 
without  orders  from  any  ;  and  the 
proceeds  of  the  sale  were  remitted 
(o  the  ship  owners  ;  held  that  the 
freighter  might  recover  such  pro- 
ceejls  in  assnmpsit  for  money  had 
and  received,  without  allowing 
freight  pro  rata  iHneris.  For  such 
form  of  action,  for  the  proceeds  of 
an  illegal  sale  of  goods,  is  only  a 
waiver  of  any  claim  for  damages  for 
the  toKious  act ;  taking  the  actual 
proceeds  of  the  sale  as  a  value  of 
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the  goods  (sabjeet  to  the  legal  con-  all  ineambraBees  iip>ii  heryUkdtt 

sequences  of  eoDsidering    the    de-  all    lawful  contracts   made  or  to 

maud  as  a  debt ;  which  admits  of  a  be    made    by  the  master,    before 

set  off,  &c.)  but  does  not  recognize  notice  of  the  traosfer,  respecting  tbs 

the  right  of  the  vendor  so  to  convert  employment  of  the  ship.    Pariltad 

the  ^ods.    And  here  the  act  of  con-  Bmik  y.  Stubbs  et  aL     5  Mass*  ^iSL 

▼ersion  (for  such  it  must  be  taken  45  A  regular  bill  of  sale  is  not  essdi- 

to  be)   being  made  by  the   master,  tial  to  transfer  the  property  id  t 

who  is   the  general  agent  ^  of  the  ship  or  vessel ;  but  the  same  pasMi 

ship  owners  ;  (and  not,  as  in  Baillie  by  delivery,  like  any  other  chattel, 

y.  Jlodigliani^  by  the  act  of  a  Court  Wendftver  et  aL  v.  Ho^boom  etoL 

of  competent  jurisdiction ;)  was  nn-  7  Johns.  Rep,  308. 

lawful,  and  discharged  the  claim  of  The  law  uf  the  United  States  reqairing 

the  ship  owners  for  freight  pro  rata  the  register  to  be  inserted  in  tlie 

itineris.     Hunter  v.  Prineep,      lo  bill  of  sale,  on  every  transfer  of  the 

East    378.  veeisel,  dues  not  effect  the  validity 

42  But  the  plaintiff  could  not  recover  of  the  transfer,  but  only  thecharsc- 
against  the  ship  owners  upon  spe-  ter  and  privilege  of  the  vessel^  at 
eial  counts  framed  upon  the  bills  of  an  ^inerican  ship.  Ibid. 
lading  signed  by  the  master ;  as  46  A  vwrtgagee  of  a  ship,  outoffo^ 
well  because  they  contained  excep-  session,  is  not  liable  for  repairs  or 
tions  of  the  very  perils  by  which  necessaries  furnished  the  ship, 
the  loss  happened ;  as  because  the  Jd^Intyre  and  Bradford  v.  iSc(rft  8 
defendants  having  expressly  eon-  Johns,  Rep,  159. 

tracted  with  the  plaintiff  under  seal,  47  What  shall  be  deemed  the  dest^l^ 
eould  not  be  charged  in  respect  of  tion,  or  casting  away  of  a  §liip»  at 
the  same  subject  matter  by  a  eon-  sea,  with  design  to  injure  the  iasiir- 
tract  not  Onder  seal,  and  signed  by  £rs*    4  Dallas,  41^ 
their  master  only,  and  not  by  them- 
selves.     Hunter  v.  Prineep,     10                     

East,  378.  SHIP  OWNERS. 

43  The  owner  of  a  ship,  carrying 

goods  on  freight  upon  a  circuitous  1    The  master  and  owners  of  a  ship 

voyage,  is  bound  to  put  her  into  a  are  responsible  for  the  goods  wbiefc 

state  of  repair  at  every  port  where  they  have  undertaken  to  carrTyif 

she  may  be ;  and  must  answer  to  stolen  or  embezzled  by  the  crew  or 

the  freighter  for  any  damage  aris-  any  other  person,  though  oo  fsoU 

ing  to  his  goods  for  want  of  such  or  negUgence  may  be  impotable  to 

repairs,  and  this  whether  the  de-  them.     Schieffelin  etoL  y*  Harvey 

feet  in  the  ship  be  known  or  ua-  6  Johns,  Rep,  170. 

known  to  the  ship  owner.     Putnam  Where  goods  were  shipped  at  JV*^ 

▼.  Wood,    3  Mass.  48 1.  ForAc,  and  on  the  arrival  of  tbesfaip) 

Upon  a  shipment  of  an  adventure,  the  goods  were  refused  adoiinoB* 

where  the  shipper  assumes  the  pe-  being  prohibited  by  the  laws  of  ^a* 

rils  of  the  seas,  and  the  ship  owner  gland  and  the  eonsigaee  and  msster 

is  to  receive  a  portion  of  the  profits  agreed  that  the  goods  should  renam 

in  lieu  of  freight,  &e.  if  damage  a-  on  board,  and  be  returned  to  the 

rise  to  the  adventure  from  the  pe-  shippers  in  •^>ir-ForJL  at  tbeirri^Ky 

rils  of  the  sea.  the  loss  is  to  be  de-  they  paying  the  freight  from  /^ 

iloeted  out  of  the  profits,  and  thus  don,  and  an  indorsement  was  a^aoe 

be  sustained  by  the  ship  owner  and  to  that  effect,  on  the  bill  of  lading* 

freighter  jointly.    Ibid,  it  was  held,  that  the  ship  owner  waj 

41^  Wlien  a  ship  at  sea  is  transferred  responsible  for  the  embexzlenient  w 

AhQ  purchaser  takes  her  subject  to  aoy  part  of  the  goods,  bslvcen  i» 
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time  of  tbe  first  sbipment  at  JV*etr« 
Forky  aod  (heir  return  there,  though 
English  eastom  hoase  officers  were 
oil  board  during  the  time  the  vessel 
lay  at  London^  and  though  they  may 
have  embezzled  the  goods,  and  not 
the'  master  or  crew,  or  any  person 
with  their  knowledge.  Ibid. 
t  Where  a  person  supplies  stoces  to 
a  ship,  of  which  there  were  several 
owners,  on  the  order  of  one  of  them, 
who  aeted  as  ship  husband,  and 
took  his  note  in  payment,  and  gave 
a  receipt  in  full,  it  was  held  to  be 
no  discharge  of  the  other  owners, 
especially,  as  it  did  not  appear, 
that  the  plaintiff  knew,  at  the  time, 
that  there  were  other  owners.  Sche- 
merhome  v.  Loines  et  erf.  7  Johns. 
Jtfp.  311. 


SHIP  REGISTER 

Contraets  in  violation  of  the  roister* 
tog  act  cannot  be  enforced.    4  Dal- 

laiy  260,  298,  308,  342. 


SHORE. 

The  shore  is  that  land,  which  is  be- 
tween high  and  low  water  mark. 
^orer  v.  Freeman.    6  Mass.  439. 


SIMONY. 

1  <{a.  Whether  a  bond  of  resigna- 
tion with  conditioii  to  reside*  to  re- 
sign for  the  patron's  son  to  be  pre- 
sented, and  to  keep  the  premises  on 
the  livinii^  in  repair,  be  not  good  in 
law?  Partridge  v.  Whiston.  4 
Ttrm  Rep.  859. 

3  In  an  action  for  use  and  ocenpation 
by  an  ineumbent  against  a  tenant 
of  the  glebe  lands,  who  has  paid 
him  rent,  the  defendant  cannot  give 
evidence  of  a  simoniaeal  presenta- 
tion of  the  plaintiff,  in  order  to  a- 
void  his  title.  Cook  v.  Loxley.  9 
Term  Rep.  4. 


SLANDER. 


I.  JFhat  shall  6e,  and  how  to  be^ 
charged. 
II.  Evidence. 
HI.  JustificatUm  or  JVUtgation. 

L  What^iaUhe^andhowtobeehargedi 

i  Words  held  actionable  to  say  of  ». 
tradesman,  you  are  a  sorry,  pitiful 
fellow,  and  compounded  your  debts 
for  58.  in  the  pound.  Stanton  v. 
Smith.    2  Str.  7Q'2. 

2  Strumpet  tantamount  to  whore  ia 
London,      Cook  v.    Wing  field.     1 

*  1  Str.  655. 

3  Discrediting  the  plaintiff's  skill  in 
his  trade,  by  an  advertisement,  a 
libel  aefionabte.  Hamum  v.  /Ma- 
tty.   2  Str.  808. 

4  To  call  a  justice  a  rogue,  actiona^ 
ble.    KM  V.  Poeock.    2  Str,  1168. 

tf  To  say  of  a  magistrate  in  the  exe-* 
cot  ion  of  his  office,  you  are  a  ^  ras- 
cal, a  villain,  and  a  liar,''  actiona- 
ble.    Ashton  V.  Blagrave.    1  Str. 

eir. 

0  Charging  a  member  of  parliament 
with  a  want  of  sincerity  and  break- 
ing his  word,  not  actionable.  Ons^ 
low  V.  Home.  2  Black.  750.  3 
Wils,  ±77. 

7  It  is  actionable  to  say  of  a  trades- 
man, ^'  he  is  a  sorry,  pitiful  fellowy 
and  a  rogue  $  he  compounded  his 
debts  at  o9.  in  the  pound,"  though 
there  is  no  colloquium  of  his  traae« 
Action  upon  the  Vase  for  Defamation^ 
Stanton  v.  Smith.  2  L.  Baym.  1480. 
Str.  7Q2. 

8  Thou  art  one  of  those  that  stole  my 
lord  Shaftesbury^s  deer^  held  not  ac- 
tionable ;  for  though  imprisonment 
be  the  punishment  in  those  casesy 
yet  per  Holt^  C.  J.  it  is  not  a  scan- 
dalous punishment.  Turner  v.  Og* 
dm.     2  Salk.  696. 

^  You  stole  my  boxwood,  and  I  will 
prove  it;  actionable.  Baker  v. 
Pierce.  2  Salk*  595.  2  JL.  Raym. 
959. 


\ 
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10  Do  not  vote  for  him,  for  he  is  a 
Jacobite,  and  for  bringing  in  the 
prince  of  Wales  and  popery  to  de- 
atroj  our  nation,  gpoken  of  a  jastice 
of  peace  and  deputy  lieutenant,  held 
aetiuiiable. 

In  oSiees  of  profit,  words  imputing 
want  of  ability  are  actionable ;  o- 
tberwise  in  offices  of  honour.  Houf 
V.  PrintL  2  8alk.  694.  2  L.  Ray- 
inond^  Si2, 

.11  Simplv  saying  to  another  '^  you  are 
a  swindler,'*^  held  by  the  court  of  G. 
P.  not  to  be  actionable.  SavUe  v. 
Jardine.    2  H,  Black.  631. 

12  A  servant  cannot  oiaiatain  an  ao« 
tipn  against  his  former  master  for 
wordi)  spoken,  or  a  letter  written 
hy  him  la  giving  a  character  of  the 
rierYant,  unless  the  latter  prove  the 
loalice  as  w^ll  as  falsehood  of  the 
charge,  even  thongh  the  master 
make  specific  chains  of  fraud* 
fFeatherstone  v.  Hawkins,  i  Term 
Rep,  110. 

13  Although  a  master  be  not  in  gen- 
eral bound  to  prove  the  truth  of  a 
character  given  by  him  to  a  person 
applying  for  the  character  of  his 
servant,  yet  if  he  offici)DUsly  state 
any  trivial  mtseonduct  of  Ihe  ser- 
vant to  a  former  master,  in  otier  to 
prevent  him  from  giving  a  second 
character,  and  then  himself  upon 
application  for  a  character,  give 
tlie  servant  a  bad  character,  the 
truth  of  which  he  is  not  able  to 
prove,  the  jury  may,  from  these  cir- 
cumstances, infer  malice  i^ainst 
the  master,  in  an  action  against  trim 
by  the  servant.  Refers  v.  Cliflon. 
3  Bos.  4*  PuU.  BS7. 

1^  In  an  action  for  consequential  da- 
mage from  slander,  imputing  ineon- 
tinonee  to  the  plaintiff^  it  is  enough 
to  state,  that  he  was  occasionally 
empkyed  to  preach  to  dissenters  at 
a  certain  licenced  chapel,  from 
which  he  derived  considerable  pro- 
fit, and  tluUt,  by  reason  of  the  scan- 
dal, ^^  the  persons  frequenting  the 
said  ehapel  refused  to  permit  him 
to  preach,  and  had  discontinued  the 
emoluments  vhieh  they  would  o- 


therwi^e  have  given  him ;?'  wilboat 
saying  who  those  persons  were,  or 
by  what  authority  they  excluded 
him,  or  that  ^  was  a  preacher 
qualified  under  stalnte  10  Jnnty  e. 
2.  Hartley  v.  Herring,  s  Jmi 
Rep.  130. 
10  Where  special  damage  is  necessa- 
ry to  sustain  an  action  of  slander, 
it  is  not  sufficient  to  prove  a  mere 
wrongful  act  ol'  a  third  person  in- 
duced by  )be  slander,  such  as  tliat 
he  dismissed  the  plaintiff  from  kis 
emphiy  before  the  end  of  the  term 
for  which  they  had  contracted ;  kit 
the  special  damages  must  be  a  icgal 
and  natural  consequence  of  the  slan- 
der.   Vicars  V.  fVUcocks.  BEastji. 

16  In  slander  the  plaintifif  averred 
that  he  had  in  due  manner  pat  in 
his  answer  od  oath  to  a  bill  filed  a- 
gainst  him  in  the  court  of  exebe- 
quer  by  the  defendant,  (but  didiot 
proceed  to  aver  any  colloqaioni  re- 
specting that  answer,  with  referesee 
to  which  the  words  were  spokes  j) 
and  then  alle^  that  the  defeadant 
said  of  him  that  he  was/oresiaom; 
innuendoi  that  the  plaintiff  had  per- 
jured himself,  in  what  he  hadswon 
in  his  aforesaid  answer  to  tfte  W  ^ 
fled  against  him :  held  that  this  in- 
nuendo could  not,  without  the  aid  of 
such  colloquium  enlarge  the  sesss 
of  the  wonls,  by  referring  them  to 
the  answer  averred  in  the  prefafory 
part  of  the  declaration  to  have  been 
put  in.  Hawkes  v.  Hawkejf'  S 
East  J  427. 

17  The  rule  of  eonstroetion  as  to  slai- 
derons  words  is  to  construe  then 
in  their  plain  and  proper  sense, 
such  in  which  an  ordinary  hearer 
would  have  understood  tbeoi  at  the 
time  they  were  spoken.  And  there- 
fore the  defendant  saying  of  ts^ 
plaintiff'  that  «<  he  was  under  t 
charge  of  a  prosecution  for  peQorj ; 
and  that  G.  W.  (an  attorney  of  »b^ 
name) ;  had  the  attorney  g«««.r*' * 
directions  to  prosecute  the  plawU" 
for  perjury*'  is  actionable.  ^^^ 
ter  verdict  (by  which  the  jary,  who 
are  to  judge  of  the  iutent  of  "»« 
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kjfttktTy  niatt  lie  taken  to  have  ne* 
gattTed  that  he  meant  to  speak  of 
a  prosecution  for  a  perjory  which 
the  plaintiff  had  tiA  eommitted ;) 
the  words  not  having  been  justified^ 
most  be  taken  lo  btjklsej   and  be- 
ing unqualified  by  any  eontext,  and 
unelplained  by  any  oeeasion  to  war- 
rant them,  the  law  infers  malice 
from  the  falsehood  of  an  aeeosation 
whteh  ill  the  eommon  acceptation 
of  the  words)  impute  penury  to  the 
plaintiff.      Roberta  v.   Vamien.    ^ 
East,  98. 
18  Where  new  matter  inthiduced  by 
an  inouendof  without  any  antece- 
dent colloquium  to  which  it  can  re- 
fer to  support  it,  is  not  necessary  to 
sustain  the  action,  it  may  be  reject- 
ed as  surplusai^.    And  therefore 
an  innuenao  that  the  attorney  gene- 
ral spoken  of  meant  the  atforney 
mneral  fcir  the  countv  palatine  of 
Ckesterf  wits  so  rejected.    Ibid. 
i9  Where  one  said,  he  would  venture 
any  thing  the  jdahUiff  had  stolen  the 
book,  the  woras  being  proved  to  b6 
spoken  maliciously,  were  held  tb 
sopport  the  verdict  for  damages. 
Aye  V.  Otis.    6  Mass.  ±22. 
A  general  couiit  id  an  action  for  defa- 
mation, as  for  charging  the  plain- 
tiff with  stealing,  is  good.    laid. 
20  The  following  words  spoken  of  a 
person,  who  was  a  justice  of  the 
peace,  ^  Squire  Oakley  is  a  damned 
rogue''  were  held  not  to  be  actiona- 
ble, not  being  spoken  of  him  in  his 
official  capacity.     Oakley  v.  Far- 
tin^^oiL    4  Johns.  Ckises,  120. 
31  Wliere  words,  otherwise  actiona- 
bli\  were  eiplained  at  the  time  by 
a  reference  to  a  ktlo^n  transaction) 
they  are  to  be  construed  according- 
ly«  and  being  eiplained,  they  were 
held  not  to  he  astionable.      Van 
Ittnsselaer  v.  Dole.    1  Johns.  Cases, 

279. 

22  Wonls  spoken  of  a  person  in  re- 
lation to  his  office  of  slieriff,  and 
amounting  to  a  charge  of  nial -prac- 
tice, are  actionable.  Dole  v.  Van 
Uensselaer.     i  Johns.  Cafies^  330. 

23  If  ivords  actionable  in  themselves, 

vo(..  III.  41 


be  spoken  between  members  of  the 
same  church  in  the  course  of  their 
religions  discipline,  and  without 
malice,  no  action  will  lie ;  and  the 
jor}'  ate  to  decide  whether  there  bei 
malice^  or  not.  Jatvis  v.  Hathaway. 
a  Johns.  Rep.  180. 
24  To  say  to  a  witness,  while  he  Is 
giving  evidence  in  a  catise  in  court, 
to,  a  point  material  to  the  tissue, 
^  that  is  false^'  (meaning  w  hat  thi5 
witness  said  was  false)  is  actiona- 
ble ;  for  when  spoken  maliciously, 
the  words  are  equivalent  to  a  charge 
.  of  perjury.   JH^laughryy.fVetmore. 

6  Johns.  Rep.  62. 
20  In  an  action  of  slander,  the  decla- 
ration stated  that  the  plaintiff  was 
a  justices  of  the  peace,  and  that  the 
defendant  meaning  to  injure  liim, 
and  expose  him  to  prosecution, -for 
corruption,  &c.   irf  a  certain  dis- 
course, &c.  said  of  the  plaintiff,  in 
his    office   of  justice;     ^ Lindsey 
(meaning  the   plaintiff)  had  been 
feed  by  A.  fV.  (meaning  Ji.  fF.  whtf 
lately  had  a  cause  pending,  and  de- 
termined before  the  plaintiff)  and 
that  he  (the  defendant)  could  dd 
nothing  when  the  magistrate  wan 
in  that  way  against  him.^'    Go  mo* 
tion,  in  arrest  of  iudgmetity  the  de« 
^laration  was  held  sufficient*^  Idnd* 
sey  y.  8mith.    7  Johns.  Rep.  809. 
'though  an  innuendo  cannot  tiipplj: 
the  place  of  a  coUoquiumy  yet  if 
there  be  a  colloquium  sofficient  to 
point  the  application  Of  the  worda 
to  the  plaintiff,  if  spoken  malicions<* 
ly,  he  must  have  judgment.    Ibid. 
26  To  say  of  a  person  ^^  he  has  swoni 
falsely,"  or,  ^^  that  he  has  taken  a 
false  oath  in  ^squire  Jamison^s  conrt.^^ 
or,  '^  that  he  has  fa(sely  aiid  maii- 
cionsly  charged  on  me  the  crime  of 
perjury,"  is  not  actionable.     Ward 
V.  Clark.    2  Johns.  Rep.  10. 
Sff  Words  chareine  a  married  woman 
with  adultery,  are  not  actionable  m 
themselves ;  but  the  plaintiff  must 
allege,  and  prove,  some  special  da- 
mas;e.  in  con<;eqttence  of  the  speak- 
ing of  the  words.    Buys  and  Wife 
y.  Gillespie.    2  Johns.  Rep^  115. 
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a8>  To  taf  of  a  person  ^^  she  is  a  com- 
mon  prostitute^  and  I  will  prove  ii^ 
or^  that  ^'  she  was  hired  to  swear  a 
GhMd  on  me;  she  had  a  child  before 
she  went  to  Canada  ;  she  tcould  come 
damned  nigh  going  to  the  slate  pri' 
son^^  18  not  actionable  \%ithout  ahew- 
10^  special  damasks.  Brooker  t- 
Coffin,    d  Johns,  Rep.  188. 

The  rule  in  ease  of  slander,  seems  to 
he,  that  where  a^  ehar^,  if  trne, 
.  will  Bubjeet  the  party  charged  to- an 
indictment  for  a  crime,  in«al?in(^ 
moral  turpitude,  or  subject  him  to 
an  infamous^  punishment,  then  the 
words  are).in  themselves  aetionable. 
Ibid. 

29  To  say  of  an  attorney  or  counsel* 
lor  in  a  particular  suit,.  ^^  F,  knows 
nothing  about  the  suit,  he  will  lead 
you  on  until  he  ha»> undone  you,  is 
not  actioaable,  without  alleging  and 
proving  special  damage.  Foot  v. 
Brown.    8  Johns^  B^pt  64^. 

30  In  an  action  o£  slander ^  it  is  sniB- 
^  cient  to  prove  the  substanoe  of  the 

words  laid  in  the  declaration. 
Where  the  defendant  said,  **  my 
watch  has  been  stolen  in  Ji.^s  bar 
room,  and  I  hav€  reason,  to  believe 
that  T.  took  it,  and  that  her  mo? 
tlier,  Jf.  concealed  it,''  it  was  held 
that  these  words  were  actionable. 
Miller  V.  m}L  MiUer.  ^- Johns.  Rep. 
74. 

ai  Where  the  defendant  in  an  action 
of  slander  said  his  watch-  had  been 
stolen,  and  that,  he  ^^  had  reason  to 
helicve  that  T.  look  it,?'  it  was  held 
that  this  was-  a  sufficient  charge  of 
a  crime ;  and  that  the  words  were 
actionable.  Mtkr  v.  T.  MUkr. 
8  Jo^?is.  jR^.  77- 

t2  Tosay  of  a  person,  ^  he  has  sworn 
fahe^  or  ha**  taken  a  false  oath^"  is 
not  aetionable ;  and  the  meaning  of 
the  words  cannot  be  enlarged  by 
innuendo  ;  yet  these  \^  ords  may  be 
aided  mo  as  to  support  the  declara- 
tion, if  the  defrnaant,  in  his  plea  of 
jiistilif'ation,.  allege  or  confess  that 
J]f>  spiike  Mie  words  by  reason  ora* 
^Ise  oath  taken  by  the  plaintiff  ia 
%  court  of  competent  jurisdiction. 


But  if  the  defendant  plead  the  gen- 
eral issue,  and  give  notice  of  his 
jUstiBcation,  the  notice  will  sot 
help  the  declaraiion,  for  it  is  sot 
considered  as  a  special  plea,  nor 
does^  it  form  any  part  of  the  reeoni. 
Vaughany,  Havens,    s  Johns.  Etp. 

108. 

M  In  an  action  of  slander,  it  vas  lieldt 
that  after  a  indgment  on  demurrer 
lo  a  declaration,  containing  several 
counts,  and  an  assessment  of  ds- 
mae^es,  Uie  plaintiff-  cannot  enter  a 
nolle  prosequi  as  to  one  of  the  oouDts* 
and  take  Judgment  on  the  othen, 
but  should  obtain  leave  of  the  cosrt 
for  that  purpoite,  before  awarding 
the  writ  of  inquiry ;  oneof  thecossls 
being  held  bad,  and  the  assic;QmeBt 
of  damages  considered  as  appl^o^ 
to  all  the  counts,  the  jiidgnieot  be- 
low was  reversed.  Backus  v.  Ridi' 
ardson^  in  error.    5  Jolms.  Rtp-  476. 

To  §ay  of  a  merchant,  ">tt  keep 
false  books  and  I  can  prove  i(y"  n 
actionable.     Ibid. 

8*  The  sense  in  which  wonis  are  re- 
ceived by  the  world,  is  the  MSte 
which  courts  ought  to  ascribe  to 
them  on  triala  for  slander;  2  M- 
laSf  59. 

85  What  amounts  to  a  ehai^  of  per- 
jury, as  foundation  for  aa  actioo  of 
slandei*.    s  Dallas^  69, 

H.  JEvidenee. 

1  In  an  action  for  slander  the  k^ 
fendant  may,  under  the  geoersl  if- 
sue,  give  in  evidence .  the  oeetsisB 
and  manner  of  speaking  the  worth. 
8mUh  V.  Richardson.    HlUes. ». 

2  But  he  cannot  give  evidcaee  of  the 
troth  of  the  faei  on  the  geaenl  it- 
sue  where  the  words  import  felssj 
or  treason.     Ibid.  25^  n. 

8  Though  all  the  actionable  wordf 
laid  in  any  one  count  are  not  pro^' 
ed,  vet  if  some  are,  the  pUintiff 
shall  have  a  verdict.  Comfs;' 
noH  y.  Martin.    2  Black.  790. 

4  In  case  for  words,  by  which  he  lojt 
the  custom  of  J,  S.  and  scversU^J* 
Wp  the  plaintiff  shall  only  be  atf- 
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niitted  to  prore  the  loss  of  J.  8^s 
eujBtom  partiealarly.    Brownmg  ¥• 

•  J^Tewman.    i  8tr.  mp.  666. 
i5  The  troth  of  words  eanoot  be  eivon 
in  evidenee  on  not  goilty.     Imder* 
wood  V.  Forks.  2  8tr.  Ij^^oo.  ^ 

6  A  count  for  slanderoas  words  spok- 
en affirmatively,  is  not  supported 
by  proof  that  they  were  spoken  hy 
way  of  interroeation.  The  words 
must  be.  proved  as  they  are  laid. 
Barnes  ▼.  HoUoway,  8  Term  Eep. 
150. 

lU.  Justytcatttnij  or  MUigatitm, 

A  It  is  no  justification  to  an  aetion  of 
slander  to  plead  that  ,8,  B.  told  the 
ilander  to  the  defendant.  Dtwis  v. 
Lnds,    7  Term.  Rep,  17. 

2  But  if  the  person  repeating  Ae  slan- 
der at  the  same  time  meotion  the 
name  of  the  person  from  whom  he 
heard  it,  that  may  be  pleaded  in 
justification  to  nn  aetion  brought  a- 
gaiost  the  former.  7  Term.  Eep. 
17. 

B  In  a  justification  of  slander,  that 
the  defendant  named  the  original 
author  of  it  at  the  time,  it  is  not  suf- 
ficient to  allege  that  the  original 
slanderer  used  such  and  such  words 
ortothatfffect ;  although  ib  the  li- 
bel declared  on  the  defendant  stat- 
ed that  another  had  spoken  the 
same  slanderous  words  of  the  plain- 
tiff, or  words  to  that  e^ect  >•  but  the 
defendant  must  give  the  very  words 
Qsed,  though  it  be  only  necessary 
to  prove  some  material  part  of  them. 
,     MtMand  v.  Ooldney.    2  East.  426. 

4  When  in  an  action  of  slander  the 
defendant  pleads  the  trath  of  the 
words  spoken  in  justification,  he 
shall  not  be  permitted  to  give  evi- 
dence of  common  report,  that  the 
plaiiitiff  had  been  guilty  of  the  crime 
which  the  words  import,  nor  thai 
•tf*  and  B.  had  charced  him  with 
toe  commission  of  the  crime,  frol^ 
cottY.  Hall,    6  Mtss.  514. 


SLAVES, 

1  No  man  can  have  properly  in  th» 
person  of  another  while  in  England  ^ 
therefore  trespass  will  not  lie,  un- 
less with  a  p^  ffUody"f or  taking  a 
negro  slave  in  England.  Trespass 
lies  for  the  taking  an  apprentice. 
Trover  lies  not  for  a^negro  slave. 
Chamberlain  v.  Harvey,  i  L,  Raym. 
146.  2  8aUc.Mfi.  UrnUhy.  Brotcn 
and  Cooper. 

2  Slavery  cannot  be  supported  by 
moral  or  political  reasons,  and  in 
this  cmmtry  can  be  no  further  main- 
tained than  positive  law  will  sup- 
port it.  Somerset  w.  Stewart*  Lqfft^ 
1. 

The  only  species  of  slavery  which 
can  now  exist  in  England  is,  if  i^ 
man  will  eonfess  himself  a  villian 
in  gross  in  a  court  of  record.    Ibid. 

A  slave  in  another  eonntry  is  not  a 
slave  in  England,  and  the  judges 
will  not,  from  analogy  to  any  spe* 
eies  of  slavery  that  ever  did  exist  in 
Englnnd^  construe  him  to  be  a  slave 
in  a  certain  qualified  degree ;  for 
the  country  knows  of  no  slavery  in 
any  degree,  not  •expressly  limited 
and  pFescribed  by  the  positive  law 
of  England.    Ibid. 

B  A.  the  owner  of  a  slave  in  J^Tew^ 
Jersey^  removed  into  this  state 
{JSTeW'York)  with  the  slave,  and  en- 
tered into  an  agreement  with  B,  in 
this  state,  by  which  he  put  the 
slave  to  service  with  B.  until  the 
parties  or  their  executors  should 
mutually  agree  to  annul  the  agree- 
ment. This  was  held  *to  be  a  sale 
of  the  slave  in  this  state,  within  the 
meaning  of  the  trot  concerning 
slaves,  passed  the  2d  February^ 
178S.  Sable  v.  Hitchcock.  2  Johns* 
Cos.  79. 

N.  B.  This  case  was  affirmed  in  the 
eourt  of  errors.     Ibid.  488. 

4  But  such  an  agreement  or  ^  sale 
made  in  the  course  of  administra- 
tion, or  by  persons  acting  in  auter 
droit  (as  executors,  assisjnees  of  ab- 
eent  or  insolvent  debtors^  sherifiti 
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lind  (rnsteet).  would  not  be  withia. 
the  act  80  as  to  subject  the  vendore 
to  the  penalty,  gr  make  the  tiare 
free.    Ibid, 

f  Where  a  ^lo-ve,  ap*ed  25  years,  rau 
away  from  his  master  in  Mw-Jer* 
seifj  and  came  to  JWu  rlW^,  and 
the  master  i'ollowed  him  to  JVkwr 
York  and  there  entered  into  an  a* 
grcemcnt  by  which  he  Ijet  the  slave 
to  a  person  in  Mw-Yoft'k  for  twenty 
years,  for  jl|ie  consideration  of29Q 
cluilars  ;  giving  tp  the  person  full 
power  to  correct,  imprison^  and  ex- 
ercise all  authority  over  the  slave, 
whieh  he  could  lawfully  do,  it  was 
held  to  be  an  importation  and  sale 
within  this  state,  within  the  mean- 
ing of  the  act,  and  ^hat  the  slave 
was,  therefore  free.  Fish  v.  Fish* 
er.    2  John^.  Corses,  89. 

p  Where  •^.  the  owper  of  a  slave, 
gave  him  a  certifief^t^  ^n  writing, 
slating  that  from  and  after  the  de- 
cease of  dS.  he  manumitted  the 
slave  ;  it  was  held  that  the  slave 
at  the  death  of  w^.  was  entitled  to 
Lis  freedom,  not  withstanding.^,  af- 
ter giving  t^e  certificate,  in  his  life 
time,  had  soM  and  delivered  the 
slave  (o  A  for  a  valuable  consider- 
ation. Gase  of  Tonif  a  negro-man. 
5  Johns.  Rep*  305. 

V  The  owner  of  a  ^lave  gave  a  writ- 
ten promise,  tp  manumit  such  ^lave, 
ill  right  years,  on  condition  of  his 
faithful  service  during  that  period; 
it  was  held  to  be  a  conditional  man- 
ure ii^sion*  oblig^Ltory  on  the  master, 
and  of  which  the  slave  might  avail 
liimseir,  on  the  performance  of  the 
condition.  Ketletasy.FUft.  7  Johns. 
Hep.  324. 

8  Afler  ^ving  such  a  written  eove|i- 
ant  which  was  delivered  to  the  cus- 
tody of  a  third  person,  the  master 
sold  the  slave  iibsqlutely,  for  his 
full  value,  thon|i;h  he  was  informed 
at  the  time  of  the  sale,  that  the 
slave  had  been  promised  his  free- 
dom in  eight  years,  hut  did  not 
know  of  the  written  covenant  until 
after  the  purehase,  when  he  return- 
ed the  slave  to  t)ie  vendor,  and  re- 
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sciaded  the  eontracL  In  an  ai^ioQ 
brought  by  the  vendor  against  the 
vendee  to  reeover  the  purehase 
money,  it  was  held,  that  the  vendee 
being  ignorant  of  the  eiistenee  of 
the  written  covenant,  at  the  time  of 
sale,  the  concealment  was  a  fraud, 
and  vaeat^d  tbe  eontraet.  jK.e</€* 
ias  V.  pUet.    7  Johns.  Rep.  324. 

9  If  the  owner  of  a  shive,  removing 
into  Virginia^  shall  take  the  oath 
feqaired  by  the  act  pf  assembly, 
y\  ithin  sixty  days  al'ker  the  removal 
of  the  owner,  it  shall  prevent  the 
slave  from  gaining  his  freedom,  al- 
though he  was  brought  into  Virgin- 
ia hy  9l  person  claimiog  and  exer- 
cising the  right  of  ownership  over 
him,  eleven  months  before  the  re- 
moval  of  the  true  cm  ner  ^  and  al* 
though  the  person,  who  brought 
bim  in  never  took  the  oath ;  ami 
although  the  slave  remained  in  Vir- 
ginia more  than  one  year ;  and  al- 
though the  true  o^'ner  never 
brought  him  in.  8caU  v.  JV^^gro 
LonSon.    3  Drandij  3d4f« 

10  The  rieht  to  freedom,  under  the 
act  of  Maryland^  whieh  prohibits 
the  bringing  of  slaveo  into  that 
state,  is  not  acquired  by  the  neg- 
lect of  the  master  to  ^  prove  to  the 
satisfaction  of  the  naval  officer  or 
collector  of  the  tax,  that  such  slave 
had  resided  three  years  in  the  Un- 
ited States,"  although  such  proof 
he  required  by  the  act.  SeoU  v. 
Bm.    6  Cranchj  3. 

11  The  aet  of  Congress  of  the  281h 
of  Fdrruaryj  1808,  respecting  the 
importatioii  of  slaves,  is  not  in  force 
in  the  territory  of  Orleans,  ^wm- 
ble  Lucy  v.  United  States.  6  Cranekf 
330.  {See  B  Cranqhj  FAmitetiion  2. 
Fraud  3  ;  and4t  Crunch^  Qift  2,  s.) 
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i  Prosecutions  under  the  act  of  Oour 
gress,  against  the  slave  trade  most 
be  commenced  within  two  years  af* 
ter  the  offence  committed*  Mam^ 
q.  U  V.  Woods,    2  CmttcA,  93<1> 


SMUGGLING. 

$  The  qaeftion  of  forfeiture  of  the 
vessel  under  the  ftet  of  Congress, 
against  the  slave  tnule^  is  a  ques* 
tioii  of  admiralty  and  maritime  ju- 
risdiction. United  Sta^s  v.  Schoon* 
er  Sally,    2  Crtmcky  i06. 


SMUGGLING. 

i  If  one  smn^ler  has  no  arms,  he  is 
not  uithin  the  statute,  thou^  the 
others  have  arms.  The  King  v. 
Fletcher.    2  Str.  tl65. 

2  By  statute  2^,  G.  3,  e.  47,  and  the 
excise  laws,  the  forfeiture  of  a  ves- 
sel attaches  the  moment  an  act  of 
smuggling  is  done  ;  so  as  to  avoid 
mesne  incumbrances  or  alienations 
between  that  time,  and  the  time  of 
condemnation.  Lockyer  v.  Offky. 
1  Term  Rep.  200.   . 

?  But  the  crown  is  not  entitled  to  the 
intermediate  earnings  of  the  reS" 
sel.    Ibid. 

i  Neither  i  s  the  actual  property  of 
the  vessel  altered  ti|l  after  (he  sei^- 
uTty  though  it  may  be  before  eon- 
demnatioQ.    lb. 

?  Custom-house  oifieers  may  seize 
for  the  forfeiture  i»ithin  three  years 
after  the  aet  committed ;  and  the 
attorney  general  may  file  an  infor- 
mation at  any  time  ivhilst  the  ship 
is  in  being*    1  Term  Reports^  201. 

ft  An  inhabitant  of  Guernsey  cannot  re- 
cover in  the  eonrts  of  this  country, 
the  price  of  goods  sold  by  him  there, 
if  he  knew  it  to  be  the  buyer's  in- 
tention to  smuggle  the  goods  into 
England^  and  gave  him  assistance 
for  that  purpose,  as  in  the  mode  of 
packing  the  goods.  Cliigas  v.  jVn- 
alurm.    4  Term  Rep.  466. 

^  If  goods,  prohibited  from  being  sold 
in  thia  country  by  1 1  &  12  IF.  8,  c. 
10,  are  taken  out  of  a  ware-house 
hnd  put  on  hoard  a  yessel  as  if  for 
exportation,  but  in  fact,  with  a 
view  to  be  re-landed  ;  they  are  lia- 
ble to  be  seized,  though  before  any 
aetoal  attempt  to  rdand  them  has 
been  made.  JFilson  v.  &niind^t^ 
1  Bos.  ^  Puil.  SQr. 
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SOLDIERS. 

1  A  person,  after  being  listed,  shall 
be  taken  to  be  doing  duty,  and  dis- 
charged upon  common  bail.  Bayley 
Y.  Jenners.    i  Str.  2. 

2  The  gunner  in  a  train  of  artillery 
is  the  same  as  a  common  soldier, 
and  common  bail  sufficient.  Jofin" 
son  v.  Louth,    i  Str.  7. 

8  Rule  nisi  for  discharging  an  im- 
pressed soldier,  discharged  upon  the 
merits,  but  without  costs.  Rex  v. 
Thmnas  Dawes,    l  Burr.  636. 

4  Rule  nisi  for  discharging  an  im- 
pressed soldier,  made  absolute  on 
the  merits,  but  w  ithout  costs.  Rex 
V.  Andrew  KesseL    1  Burr.  637. 

9  A  high  constable  may,  bv  either 
himself  or  deputy,  billet  soldiers  un- 
der the  mutiny  act.  JUedhurst  v. 
Wayte.    1  Biaek.  350. 

6  Though  an  officer's  half-pay  is  not 
assignable  at  law,  being  a  chose /m 
notion,  yet  the  use  of  it  is  assigna- 
ble in  equity^  and,  when  so  assigned, 
the  assignor  cannot  maintain  an  ac^ 
tion  on  the  ease  for  it  as  money  had 
and  received  to  his  use.  Stuart  t. 
Tucker.    2  Black,  tiur. 

7  Horses  employed  in  drawing  the 
artillery  are  billetable  under  the 
mutiny  aet,  whether  they  belong  to, 
the  ordnance  or  are  furnished  for 
the  service  by  contract  Read  \\ 
WUlan.^  2limg.4i22. 

^  A  soldier  in  actaal  service  may  be 
committed  to  prison  for  want  or  su- 
reties, ^nder  statute  6,  G.  ^,  c.  3i, 
for  being  the  father  of  a  bastan) 
ehild.  uexs.  Archer.  2  Term  Rep. 
270 ;  and  Rex  v,  Rowen.  B  Term 
Rep.  156. 

0  Qu.  Whether  the  eonrt  will  grant 
a  certiorari  to  remove  an  order  of 
session  by  which  a  soldier  is  eott'< 
tinned  in  custody  under  such  a 
charge  f  IMd.  156. 

10  The  clause  in  the  mutiny  act,  s. 
63,  which  exempts  soldiers  from  ar- 
rest in  ea^es  where  the  demand  is 
iinder  ^ol,  ii  confined  to  cavil  ae^ 
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tiont.    2  Term  Rep.  274 :    0  Term 

it  Whether  ale-hoase  keepers,  who 
have  DO  stables,  are  bound  to  re- 
eeire  horses  as  well  as  soldiers  P  ^tu 
Rex  V.  Dimpsey.    2  Term  Rev,  96. 

±h  The  fo^  guards  may  be  biUetted 
all  over  the  kingdom,  as  well  as  the 
other  troops.  Rex  v.  Calvert.  7 
Term  Rep.  724. 

13  The  receiving  pay  as  a  soldier, 

<aubjects  the  receiver  to  military  ju- 

risdietion   under    the  mutiny    aet 

Grant  v.  Sir  C.  Gould.   2  H.  Black. 

69. 

i4^y  the  mutiny  aet  the  kim^  may 
make  articles  of  war,  and  coiistitnte 
oourts  martial,  with  power  to  try 
and  punish,  as  well  in  Great-'Bn' 
<iiin,  4^c.  as  iu  Gibrattnr^  S^c.  By 
a  subsequent  clause  no  soldier  shall, 
by  such  articles  of  war,  be  subject 
to  the  punishment  of  death,  or  loss 
of  limb,  within  Greai-Brikdn,  ^e. 
(omitting  GiifraUar^)  for  any  crime 
not  expressed'  to  be  so  punishable 
by  the  act. .  Then,  by  the  articles 
of  war,  persons  found  si;uilty  by  a 
«ourt  rtiartial  at  Gibrdtar^  of  theft, 
robbery,  &c.  or  of  having  used  rio- 
Unce,  or  commiUed  any  offence  a- 
gainst  the  persons  or  property  of  oth- 
ers, <<  shall  suffer  death,  or  such 
other  punishment,  accoriinK^  to  the 
nature  and  degree  of  the  offence^  as 
Hy  the  sentence  of  such  court  mar- 
tial shall  be  awarded ;"  held,  that 
the  court  martial  have  a  discretion- 
ary power  by  such  words,  and  are 
not  restricted  to  pass  such  sentence 
on  a  delinquent  as  would  be  war- 
ranted by  the  law  ot  England.  But 
supposing  they  were,  yet  that  a  re- 
turn to  a  habms  earpusj  stating  that 
vpon  a  certain  charge  exhibited  a- 
s*ainst  the  defendant  before  such  a 
«ourt,  for  certain  t><!ences  alleged  to 
have  been  committed  by  htm  at  Gib* 
Toltar^  such  proceedinss  were  had, 
that  the  conrt  martial,  after  hear- 
ing the  charge  and  the  defence, 
found  tho  defendant  ^ilty  of  re- 
4;eiving  certain  goods  named,  fiHim 
the  warehouse  of  fF.  (at  Gf.)  know- 


ing them  to  be  stolen^  in  breach  oC 
the  articles  of  war,  whereupon  they 
sentenced  him  to  transportation  for 
fourteen  years,  is  good.     For  such 
a  sentence  would  be  warranted  here 
by  the  statute  4  6.  i,  s.  li,  if  the 
principal  were  convicted  of  the  fel* 
ony,  and  the  receiver  were  indicti^ 
as  accessary  after  the  fact    Rejr  r. 
tkuldis.    1  East^  306. 
10  A  soldier  in  the  JV^w-Tork  line  oF 
the  Jimerican  army,  became  entitled 
to  land,  and  died  in  1778,  widiout  is- 
-aue.     Letters  patent  were  issued 
1798,  for  the  land,  in  his  name.  The 
father  died  in    1790,    leaving  five 
sons  and  three  daughters.  The  eld- 
est brother  sold  and  -conveyed  the 
land,  in  1801,  to  if.      In  an  action 
of  ejectment  brought  by  H.  to  reeoT- 
er  the  possession  of  Ihe  land  against 
W.  who  claimed  under  a  person 
who  was  in  possession  at  the  tiaie 
the  deed  was  given  to  i7.,  it  wea 
held,  that  the  deed  from  the  elder 
brother  was  good  ;    and  that  the 
land,  by  the  provision  contained  in 
the  8th  section  of  the  act,  of  the 
0th  .^prt/,  1813,  became  vested  in 
the  father  of  the  soldier,  on  the 
death  of  the  patentee.    Jackson  ex 
dem.  MUler  et  td.  v.   WvnsUw.    % 
Johns.  Rep.  80. 

16  Where  the  defendant  in  a  cause, 
has  enlisted  as  a  soldier  in  the  ar- 
my of  the  United  States^  the  conrt 
will  not  grant  leave  to  discontinue, 
without  paying  costs,  if  it  appear 
that  the  sum  to  b^  recovered  is 
more  than  twenty  dollars.  Rty- 
nolds  V.  iMmmond.  3  Jofms.  Rep» 
440. 

17  Where  a  person  obtaiaed  a  judg- 
ment before  a  justice  of  the  peace 
for  eleven  dollars,  and  enlisted  as 
a  soldier  tn  the  army  of  the  United 
Statesj  and  Ihe  judgment  was  after- 
wards reversed  in  this  court,  with 
costs  amounting  to  more  than  twen- 
ty dollars,  it  was  held,  that  the 
costs  referred  back  to  the  ori8:inal 
judgment,  and  that  the  defendant 
in  error  was  not  entitled  to  be  dis- 
charged from  an  execution  issneA 
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for  the  costs  on  the  jadgment  of  re- 
versal. EeynMs  v.  Lammond* 
3  Johnsan^s  Bep.  640* 


SOUTHSEA  COMPANY. 

Where  a  statute  directs  that  eon- 
traets  of  a  particalar  deseriptiooy 
entered  into  before  the  making  of 
the  statute,  shall  be  re^stered,  and 
that  the  rec^istry  shall  express  the 
names  of  the  parties  for  whose  ben* 
efit  the  contracts  were  made  ;  if  it 
appear^  from  any  part  of  llie  aet 
that  the  main  object  of  the  direetion 
was  to  ascertain  who  had  the  ri^ht 
of  suine  on  the  contract,  it  is  suffi- 
cient if  the  registry  expresses  who 
was  benefieially  interested  in  the 
eontraet  at  the  lime  of  the  re^stry. 
Wilkinson  v.  Meyer.  2  Baym  I3d0. 
1  8iv.  585. 


SPECIAL  OCCUPANT. 

If  an  estate  p&r  auter  vie  be  limited  in 
trust  for  a  man,  his  heirs,  execu- 
tors, adminiiftrators,  and  assigns, 
and  be  not  devised,  it  descends  to 
the  heir  as  a  special  oceupanl, 
chargeable  according  to  the  stat- 
ute of  frauds  (29  Car.  2,  e.  3  3)  and 
therefore  the  administratrix  of  the 
person  last  seized  eannot  recover 
the  title  deeds  thereof  from  the 
heir.  Atkinson  v.  Bak^.  4  Term. 
Rep.  229* 


SPECIFICATION. 

On  a  trial  in  an  action  on  a  bond,  if 
the  bond  was  admitted  by  the  pleas, 
the  plaintiff  need  not  prove  the  spe- 
cification. Puered  v.  Dmc(nnbe . 
2  L.  Bayui*  S5'Z.  ^ 


SPIRITUAL  COURT. 

1  The  spiritual  court  may  take  a  bond 
for  a  due  administration  where  it  is 


cian  iesktmento  annexth     Folkesr. 
DocminiquB,    2  8tr,  1137. 

2  A  parish*elerk  is  a  spiritual  officeHy 
and  the  spiritual  eoort  o[iay  deprive 
him  for  a  temporal  offence,  but  ean- 
npt  punish  him  for  it  in  any  other 
way.  A  parish  clerk  is  intitled  to 
hold  the  office  for  life,  though  the 
time  for  whioh  he  shall  have  it  is 
not  mentioned  upon  his  nomination.  \ 
Toumsend  v.  Thorpe.  2  L,  Raym^ 
±507. 

3  The  spiritnoi  eoort  cannot  eompdt 
an  executor  to  distribute  of  bis  tes-*- 
tator's  estate.  Petit  v.  Smith.  1 
JL  Raym.  86. 

4f  The  spiritual  court  eannot  try  the 
existence  of  a  eustom.  The  reason 
is,  because  it  allows  ay  customs 
what  the  common  law  does  not  aU 
low  as  such.  Therefore  a  deeree 
against  the  existence  of  a  custom 
can  be  no  ground  for  a  prohibition. 
ChuTchwardens  of  Market  BosworUt 
V.  27ie  Eeetor  of  Market  Boaworth^ 
1  L.  Raym.  435. 

5  Pension  issued  out  of  an  appropria^ 
tion  by  prescription,  suable  in  the 
spiritual  court.  SiiUth  v.  WaUis. 
1  SaUe.  5a     1  L.  Raym.  587^ 

6  Bounds  of  the  church-yard  not  tria-* 
ble  ia  the  spiritual  conrt.  Pew  v* 
Creswell  and  another^  Churchward' 
ens  of  8t.  Mary^  Rotherhithe.  2 
Str.  1013. 

'  7  ^u.  Whether  H.  be  suable  in  the 
ecclesiastical  court  for  not  g^ing  to 
his  parish  church  P  Britton  v.  ^n« 
dish.     1  Salk.  166. 

8  Spiritual  court  obliged  to  deliver 
out  a  will  of  land  on  security  to  re- 
turn it.  Morse  y.  Roach  and  anoOi' 
er  in^chaneery.    2  Sfr.  961. 

9  Parish  officers  of  a  donative  are 
subject  to  the  spiritual  court.  Cas^ 
tip.  V.  Richardson.    2  8tr.  710. 

AQ^^'C^i^  spirrtnal  court  may  revoke 
.T  lifiit  administration  if  obtained   by 

surprize.    Harrison  v.  Weldon.    2 

Str.  911. 
11  The  spiritual  conrt  may  award  a 

commission  of  appraisement  before 

granting  administration  •  with  the 
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^11  annexed.    The  King  v.  BetteS' 
worth,    2  Sir.  956. 

15  li'execaior  becomes  bankrupt,«pir-* 
itiial  court  cannot  commit  admiuis- 
tration  ;  ollicrwise  if  he  becomes 
von  cmnpos.     Ilili  v.  ^Mills.  1  8tdk, 

18  Contract  per  verba  de  prcBSsnti,  or 
defuiuroj  equally  cognizable  in  the 
spiritual  court,  and  (heir  seotence 
binding.  Jesson  v.  Collins*  2  SaUc. 
437. 

14f  A  person  residing  within  a  parti* 
cnlar  archdeaconry,  cannot  in  gen- 
eral be  sued  in  the  bishop's  court ; 
but  where  the  archdeaconry  is  not 
particular,  the  bishop  and  arch- 
deaconry have  concurrent  jurisdic- 
tion. •  Robinson  y,  Goodsalve*  1 
L.  RayMu  123. 

^b  A  parish  clerk  is  a  spiritual  offii- 
cer,  and  may  be  there  deprived. 
Townsend  v.  Thorpe.    2  8tr.  776. 

16  Donatio  causa  mortis  not  suable  in 
spiritual  court.  Tfiompson  v.  Hodg' 
son,  2  Str.  777. 

17  The  spiritual  court  is  to  try  a 
thing  of  temporal  nature  in  the 
same  way  as  it  should  have  been 
tried  at  law.  Freeman  v.  Statter. 
8  8aUc.  288. 

18  A  clergyman  cannot  sue  a  man  in 
the  spiritual  court  for  defamation, 
chaining  him  with  ignorance  or 
knavery.  Coxeter  v.  Parsons.  1 
L.  Raym.  433.    8alk.  692. 

19  A  man  is  not  suable  in  the  spirit- 
ual court  for  oalling  another  ndxe* 
bub.  Anon.    1  L.  Ray\n.  897. 

90  Citation  may  be  served  by  fixing 
on  the  church  door  on  Sunday.  Al- 
len V.  Brookbank.    2  SM.  635. 

£1  A  woman  may  sue  in  the  tpiritoal 
court  for  defamation,  charging  her 
with  whoredom.  These  words, 
*'  8he  never  was  married,  and  what 
is  her  hopeful  son  ?"  Amount^  (^^ 
charge  of  whoredom.  8miUi  ▼. 
Ptass.     t  L,  Raym.  608. 

^  The  spiritual  court  cannot  try  the 
existence  of  a  vicarage.  .  A  prohibi- 
tion cannot  be  granted  upon  a  sug- 
gestion which  is  false.  Smith  v. 
H^dlet.    1  i,  Raym.  587. 


28  The  spiritual  eonrt  may  eompet 
the  payment  of  a  tax  for  the  repairs 
of  a  church.  The  Churchwardens' 
of  8t.  Ann's  Westmnsten.  1  Lord 
Raymond  5 12. 

24  A  uoitian  may  sue  in  the  spiritual 
court  for  defamation,  charging  har 
with  whoredom. 

These  words  :'  "  You  are  a  brandy- 
nosed  whore ;  you  stink  of  brandy ;" 
are  a  charge  of  whoredom.  Aubery 
V.  Barton.    2  L,  Raym.  1 136. 

25  An  ap|>aritor  cannot  sue  in  the 
spiritual  court  for  his  fees.  Fear" 
son  V.  Campion.     2  Dmtg.  629. 

'26  The  spiritual  court  has  no  juris- 
diction where  the  right  to  freehold 

'  comes  in  question.  HiUard  v.  Jtf- 
ferson.    1  L.  Raym.  2i-2, 

3ff  Libel  by  a  vicar  to  have  his  vicar> 
f^e  augmented.  Where  the  endow- 
ment is  lost,  the  tithes  most  be  paiJ 
according  to  custom.  Luttanr. 
ICingi    3  Salk.  378. 

28  To  call  H.  whoremaster  is  snable 
in  the  spiritual  court.  Impudent 
brazenfaced  Beelzebub  not  suable. 
Smith  V.  Wood.    2  Saik,  692. 

29  Spiritual  court  hath  not  jurisdic- 
t>on  to  decide  on  inventory.  Catck- 
side  V.  Ovingion.    8  Burr.  1622. 

80  Pimping  punishable  in  the  spirit- 
ual court.  Scandalous  words  used 
adjeetively,  if  they  import  an  aet 
done,  are  actionable ;  if  they  import 
an  inclination  only,  not.  OsAora  v. 
Pooie.    1  L.  Raym.  236. 

81  A  suiteannot  be  maintained  in  the 
spiritual  eourt  for  words  which  are 
actionable  at  common  law.  Bratth- 
itHute  V.  Matthews,    l  L.  Raym.  2i2. 

82  In  a  suit  in  spiritual  court  tx  qffi' 
cio  the  party  is  intitled  to  have  a 
eopy  of  the  articles.  AnoJt.  s  L. 
Raym.  991. 

88  A  suit  Yor  subtraction  of  tithes  can- 
not bebrott8;ht  in  any  spiritaaJ  court 
out  of  the  dioiiese  in  %vhieh  the  tithes 
are  payable.  A  man  may  be  citnl 
out  of  the  diocese  in  which  be  Itvcf 
in  causes  which  could  not  have  been 
maintained  against  him  in  that  dio- 
cese.  Machin  v.  Jtt^ton.  i  l^ 
Raym.  402.    2^  Salk.  M9. 
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t4t  A  debt' upon  whieli<th6  statAte 
of  limitations  hda  attoetnedy  wilfen^ 
able  the  creditor  to  compel  an  ad* 
miDistratoi-  to  aceoonl  in  the  spirit- 
ual court.  fVainford  r.  Barker, 
1  L.  Baymondy  2B2. 


6PRINQBTSBURY  MANOR. 

« 

The  manor  was  daly  surveyed  and  re- 
tnrned,  before  the  4th  July,  1770. 
4r  Dallas,  402. 


8PRINOFIELD  PATENT. 

What  U  the  rrae  eonstmetion  of  the 
SpringJUld  Patent.  The  third 
course  {^ven  in  the  description  of 

'  thi!!  patent,  it  to  be  run  so  m  to 
^ke  the  Otsego  lake,  at  the  near- 
est  pointy  at  the  distance  given, 
withoat  rep*ard  to  the  c<nirse  taken, 
so  as  to  preserve  the  subsequent 
courses.  Jackson  ex  dem,  Staats  et 
c(/«  ▼•  Cksrey,    2  Johns.  Ckises,  800. 


STAMPS. 

1  Distrir^s  stamped  aftef*  trial, 
good.     Taylor  v.  Lake.    1  Htr.  575. 

%  How  to  authenticate  an  admission 
that  lit  not  stamped  at  the  time. 
the  ETing  v.  Reeks,  2  L.  Saym* 
14*5.     1  8tr.  7t6. 

t  Want  of  stamps  does  not  avoid  a 
deed,  but  only  hinders  its  being  giv- 
en tn  evidence  until  stamped.  Oood' 
right  v.  Gregory.    Ltrfft^  830. 

4  A  deei]  is  good,  though  executed  be- 
fore stamped.  The  King  v.  The 
Bishop  of  Chester.  1  8tr.  6  24. 

5  S&rtoWilt.  3,c.l5.  Tonnlhen- 
ticate  an  admisHion  that  it  is  not 
stamped  at  the  iime,  the  penalties 
mivst  be  paid,  and  the  proper  stamps 
adjled.  The  tAng  r.  Beelcs.  2  Str. 
716. 

6  If  the  admissions  of  several  persons 
to  the  freedom  of  a  corporafirtu  are 
entered  on  one  stamp,  the  adtoission 
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only  of  the  first  is  good.  OUby  y. 
Lockytr.  l  Doug.  217. 
7  A  broker,  when  he  bought  goods 
for  bis  prineipat,  agreed  for  an  half 
per  cent*  to  indlinHiify  him  from  any 
Joss  on  the' re-sale  ;  it  was  hehi  that 
this  M^reemeRf,  if  reduced  to  writing, 
need  not  be  stamped  under  statute 
2B,  6.  3,  e.  08,  it  being  a  contract 
relating  to  the  sale  of  goods,  which 
by  s.  4.  of  that  statate  is  exempted. 
Curry  r.  EdensoTi     3   Tenn.  Itep. 

524f. 

B  But  fin  exeeittory  agrec'ment  for  the 
making  Und  putting  up  of  certain 
maehitaes  in  the  party's  house  i9 
required  to  be  stamped  like  any  oth- 
er agreement,  not  bein^  within  the 
exeeptioo.  BuxtoH  v.  Bedall.  3 
East,  303. 

9  So  a  written  agreeifieht  for  the  sale 
of  all  the  hops  which  shall  be 
grown  upon  a  certain  number  of  a- 
eres  of  laud,  to  be  delivered  in  pack- 
ets at  a  certaiTi  place  must '  be 
stamped,  not  being  within  the  ex- 
ception. FTttddington  v.  Brisfow. 
2  Bos,  4*  PuU.  45^. 

10  A  mere  cognovit  need  not  lie  stam- 
ped. Ames  y.  Hill.  2  Bos.  ^  PulL 
iSO. 

11  Biit  if  it  contain  any  terms  of  a-* 
greemenrt  it  must.  Imd.  And  Bear* 
don  V.  Swaby.     4  East,  t88. 

i-2  An  agreement  to  confess  judgment 
for  30/.  to  secure  6l,  and  costs,  is 
not  an  agreement  for  more  than  20L 
within  the  23  G.  3,  c.  08,  s.  4,  and 
therefore  need  not  be  stamped.  2 
Bos.  S^PuU.  100. 

13  An  indorsement  on  an  annuity  deed 
containing  a  clause  of  redemption, 
If  made  subsequent  to  the  execu- 
tion of  it,  must  be  stamped,  other-> 
wi^e  it  cannot  be  received  in  evi- 
dence. Schumann  v.  Weatherhead^ 
1  East,  037. 

14  A  schedule  of  goods  referred  to  in 
a  deed,  to  which  it  was  annexed, 
must  have  the  proper  deed  stamp 
by  statute  37,  G.  3,  c.  90,  s.  7  ac- 
cording to  the  number  of  words  and 
sheets,  and  not  merely  the  single 

•   schedule  ptamp  of  2s.  %d.  imposed 
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by  the  first  section  of  the  aet    hik^ 

y.  jatshweU,    8  Ea$tj  826. 

^  A  warrant  of  attorney  to  confess 
judgineot  being  liable  as  a  deed  to 
a  stamp  duty  of  IDs.  by  varioos  stat- 
utes prior  lo  the  67  G.  8,  c.  ttly 
which  imposes  an  additional  duty 
of  lOs.  on  all  deeds,  with  an  excep' 
tion  of  bonds  and  Utters  of  atiomeyj 
is  within  such  exception^  and  there- 
fore liable  only  to  a  duty  of  lOs.  as 
before  that  statute.  Bavvow  v. 
MashUer,    4  East^  43 1. 

^6  An  award  in  writing,  and  under 
seal,  need  not  ha<v&  a  deed  stamp, 
unless  delivered  as  a  ifed  ;  but  be- 
in^  only  delivered  a$  an  awards  it  is 
8uitii«ifUt  if  it  have  the  award  stamp 
of  tos.  Brown  v.  Vauser.  4  Easty 
58  if. 

17  A  draft  on  a  banker,  post-dated 
and  delivered  before  the  day  of  the 
date,  thou<^  not  intended  to  be  us- 
ed till  that  day,  requires  to  be  stam- 
ped bv  the  lUatute  St^  G.  8,  e.  25. 
^Ueitv.JCeeves.  iEdstj4>S5.  WhU- 
weU  V.  Bennett.    3  Bos.  Sf  Pail  350. 

18  An  unstamped  draft  drawn  on 
•i.  B,n  bricklayer,  is  not  within 
the  exception  of  2'S  G.  8,  c.  49,  s.  4, 
in  favor  of  drafts  drawn  on  persons 
aetinc;  as  bankers  within  teu  miles 
of  the  place  where  the  draft  is 
(h*awn  ;  and  if  at  the  bottom  of 
such  draft  there  be  an  acknowled^- 
mant  of  the  drawee^  that  a  third  per- 
son paid  it  for  him,  that  ackoowU 
eds^ment  cannot  be  received  in  evi- 
dence; because,  if  received  it  would 
give  effect  to  the  draft.  Caslleman 
T.  Hay.    2  Bos  ^  PalL  383. 

19  The  assi«;naient  of  a  lease  in  writ- 
ing; without  seal,  did  not  require  a 
stamp  before  the  44  G.  8,  c.  08.  If 
&  parol  warranty  and  agreement 
to  assii^ivbe  reduced  into  wTiting;, 
but  not  stamped,  and  the  assign- 
ment be  afterwards  le^^lly  eieeut- 
ed.  the  warraiHy  cannot  be  proved 
bv  parol,  ffod^s  v.  Drakfford. 
J>re.%.  Rpp.  270. 

20  A  letter  A^ritten  by  a  son  who  ma- 
nas;ed  bis  mother's  trade  for  her  to 
ft  cuEoditor  of  heir's^  CQatainin^  % 


Sromise  to  pay  her  debt,  neeS  not 
e  stamped  by  statute  23,  G.  3,c. 
SBj  as  falltog  within  the  exception 
in  statute  32,  G.  3,  e.  dt  by  whieh 
letters  between  persons  carryiiu^  em 
trade  are  exempted  from  the  dotj. 
Maekenxiey.  Banlcs^  5  Term,  Rep. 
176. 

21  Articles  of  agreement  under  seal 
cannot  be  given  in  evidence,  unless 
stamped  with  a  deed  stamp ;  al« 
though  the  agreement  stamped  is 
of  the  same  value  but  diflercmlr 
formed.  Robinson  v.  Drybrough. 
6  T.  Rep.  3t7. 

22  A  promissory  note,  written  opon 
a  stamp  of  greater  value  than  the 
proper  stamp  reqoired,  cannot  bt 
received  in  evidence,  Ihous^b  the 
stamp  were  applicable  to  the  sane 
kijid.  of  iD4trui^ent.  Farter  v.  Briu 
t  T.  Rep.  55, 

23  Bo  a  promissory  note,  drawn  be- 
fore tho  87  G.  8,  c.  136,  upon  a  re- 
ceipt stamp  of  equal  value  with 
that  required  for  such  promissory 
ante,  is  not  valid.  Chambnhiin  v. 
Porter.  Mw.  Rep.  30. 

24  The  proper  stamp  for  a  promisso- 
ry note  of  4>5L  is  is.  Bd.  composed 
of  three  different  sitim,  appUeabie 
to  diHTerent  funds  under  three  acts 
of  parliament.  But  sueh*  note  on 
a  2s.  stamp  composed  of  three  dif- 
ferent sums  applicable  to  the  same 
fimds,  though  in  lar^r  proportioos 
to  each  than^  was  recfuired,  was 
holden.  valid.  Taylor  v.  BHf^ 
2  JSasf,4t4^ 

23  The  eourt  of  common  pleas  refus- 
ed to  make  a  rule  on  a  plaintiiTi 
who  brought  an  action  on  a  bond, 
to  allow  an  otlieer  of  the  stamp  da- 
ties  to  inspect  the  bond  because  the 
defendant  suspected  it  to  be  foi^* 
Chet.tind  v.  MarneiL  1  Bo&*  4' 
Pull  271. 

26  A  promissory  note  for  iOtrf.  p»y*' 
ble  to  the  plaintiff,  or  order,  asd 
originally  expressed  to  be /or  w^ 
r«c«vei,' generally,  being  altered 
the  next  day,  upon  the  soge;estiop 
of  one  of  the  parties,  by  the  addi- 
iion  of  the  wards,/or  ths  good-vi^ 


STATE  SOTERBIONTT. 

^ihekasejandtradeofMr.K  efe- 
ctasfi,  requires  a  new  stamp  ;  such 
word«  beio^  inalenal,  and  not  hav- 
ing been  ori^nall^  intended  to  be 
inserted,  and  omilted  by  mistake. 
KhiU  T.  Williams.  10  East^  43 1. 
ST  The  canrts  of  this  state  do  not  take 
notice  of  the  laws  of  a  foreign  coun- 
try in  regturd  to  stamps  or  matters 
of  revenue.    Randall  v.  JZanse^oer. 

1  Johns.  Rep.  99. 

38  A  note  not  stamped  according  to 
the  directions  of  the  act  of  congress 
of  the  6th  Juli^y  1797,  cannot  be 
read  in  evidenee,  in  an  action 
brought  upon  it,  since  the  repeal 
of  that  act,  unless  the  holder  has 
complied  with  the  provisions  of  the 
repealiut;  act,  by  paying  the  dnty 
of  ten  dollars.     jSJeep  v.  Baimur* 

2  Johns.  Rep,  423. 


STATE  LAWS. 

The  courts  of  the  United  StaUs  will 
respect  the  construction  given  to  the 
laws  of  the  several  stales  by  the 
courts  of  such  states.  Higeinsom  v. 
Mein,  4  Cranchj  419.  FoUard  v. 
Dwight.    Ibid.  429. 


STATE  PRISONERS. 

1  A  role  for  access  of  counsel  to  A 
state;  prisoner  denied.  The  King 
V.  Badcliffe.    1  Black.  4. 

2  A  person  committed  by  a  secretary 
of  state,  having  been  imprisoned 
two  years  without  prosecution,  dis« 
chained  without  bail.  2Vie  King  v. 
Fiizgerald.    1  Wils.2b^ 


STATE  NAVY. 

Beetsion  respecting  the  clothing  snp« 
plied  to  the  ofiieers  of  the  state  na* 
vy  durin:;  the  war,  and  their  allow- 
laaie  of  half  pay,    2  Dallasj  206. 
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STATE  SOVERBIGNTTT. 

The  individual  states  having  sobmit- 
ted  their  territorial  claims  to  the 
judiciary  of  the  United  States^  are 
to  he  so  far  considered  as  having 
ceded  their  sovereiGpity,  and  aa 
corporations;  and  tlietr  right  to 
transfer  land  must  be  judged  of  by 
the  same  rules  of  common  law,  as 
the  rights  of  other  persons,  natural 
or  politic.  Woodworih  and  another 
V.  Janes  and  others.  2  Johns.  Cases^ 
417. 


STATUTES. 

I.  Rides  as  to  the  construction  cf^  ^c 
U.  Points  on  particular  Statutes.  ^ 

I.  Bides  as  to  the  cons^jruction  of,  ^c 

1  If  the  words  of  the  enacting  part 
«f  a  statute  be  donbtful,  they  may 
he  explained  by  the  title  or  pream- 
ble.   Colehan  v.  Cot^e.    fVUles^  895. 

Bnt  the  plain  words  of  an  enacting 
elanse  are  not  to  be  restrained  by 
the  title  or  preamble. 

2  Every  law  introdnctng  a  capital 
punishment  ought  to  be  construeA 
strictly.  The  King  v.  Harvey,  i 
Wils.  164. 

Z  Statutes  on  the  same  subject  are 
to  be  construed  together.  Jinon., 
LoM,  871. 

4  All  statutes  in  part  materia  are  to 
be  construed  as  one  law.  Earl  of 
Aylesbury  v.  Faiteaon.    1  Doug^  80. 

9  Unmarried  person  hired  for  a  year 
gains  a  settlement,  after  the  acts 
and  9  W. ;  not  before.  The  Pa-- 
rishes  of  Beckenham  and  CamberweU. 
2  8alk.  525. 

8  Statutes  in  favour  of  the  liberty  of 
tlie  svbject  ought  to  be  liberally 
eonstrued.    «Aiion.    Lafft^  640. 

7  Title  of  a  statute  is  no  part  of  the 
law.  The  King  v.  ITilliams  l 
Bkek.  95. 

8  Title  no  part  of  statute,  bat  if  set 
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out  wrong  in  fatal.    •¥iUs  t«  ffU^  .tire  to  •l^eriSt'  bondu)  is  a  piihlio 

kins.    2Salk,609.  or  private  act?    ±  Ihug*  95,  97, 

9     Wliere  a  seutenco  is  made  final  hj  and  a*. 

aet  uf  iiarliameut  or  otherwise,  it  la  Determined  (o  be  a  JHibjiio  act    Sam^ 

to  be  understood  with  the  reserve  if  uel  v.  Evans.    1  l)aug»  97,  n. 

it  be  not.  palpably  unju!*t  or  illegal  19  Leases  bjoarol  for  less  t])an  three 

upon  the  iace  of  it.    •^notu    Lofftj  years  from  the  making,  to  commence* 

189.                                         ,     .  at  a  future  day,  are  not  within  ata* 

ify  Where  a.statute  direets  a  thing  of  tute  of  frau4>i«    Ryl^y  v.  Uicks.     i 

public  nature,  niay  \%  underfitood  as  8tr.  6dl. 

»liall.     The  King  and  ({jieeti  v«  JiaV'  20  An  aet  of  parliament  for  the  eoa- 

low,    2  Salk.  G09.  solidalion  of  endowed  rectories  and 

11  JS ear  in  a  penal  law  construed  vicarages,  bind^  the  crown  though 
stricdy^  yet  not  equivalent  to  next.  not  named.  TheKingv.TheArch^ 
The  ICing  v.  Harvey,     i  Blaclq.  20.  bishop  of  Jhnnagh.     1  Sir,  516. 

12  >to   proceedings  can  be   pursued  2t  The  exceptions  of  a  statute  shall 


under  a  repealed  statute,  though 
commenced  .before  the  repeal,  nn« 
less  by  special  exeeptiou.  Miller^s 
Case.  1  Black.  431. 
^3  If  an  fvct  of  parliament  makes  cer« 
tain  provisions  in  favour  of  persons 
who  shall  have  absconded,  it  is  suf- 
ficient for  a  man  who  would  avail 
himself  of  it  to  shew  that  he  ab- 
sconded before  the  making  of  the 


relate  to  the  day  from  which  the 
purvieo  takes  eftoet,  nnder  a  power 
to  inquire,  and  hear,  and  determine 
by  inquisition,  presentment,  bili,«r 
information  before  them  exhibited, 
and  by  examination  of  two  witness- 
es, or  by  any  of  the  same  wa]^  and 
means.  Justices  of  the  peace  m^ 
try  by  jury.  Bex  ▼•  UalL  i  L. 
Haym.  970. 


^icU    Clarkson  v.  Bussey.    2  Lori  22  Though  the  preamble  he  general 


Uaymond^  937. 

14-  A  man  who  persuades  another  to 
kill  deer,  and  lends  him  any  thing 
for  that  purpose.,  is  liable  tio  the  pe- 
nalties of  a  statute  made  in  terms 
against  persons  killing  deer,  or  per- 
sons aiding  or  assisting  therein. 
The  queen  v.  Whistler.  2  L.  Bay- 
wo7idj  84>2.     2  Salkt  6^2. 

10  The  statute  of  Q.  £]iz.  against  the 
extortion  of  sheritli»'  officers,  is  real- 
ly 28  Eliz.  and  not  29  EUz.  as 
printed  iu  the  statute  book*  Savage 
V.  Smith.    2  Black.  1102. 

16  If  un  act  of  parliament  be  revived, 
all  acts  explauatory  of  that  so  re- 
vived are  revived  also.  Williams 
1^  Bougheedge^  a  prisoner  in  execU' 
Hon.    2  Burr.  747. 

17  Butter  exported  from  Ireland  to 
Lisbon  and  from  lAfion  into  this 
kingdom,  is  not  to  be  considered  as 
included  in  the  statutes  prohibiting 
the  importation  of  it  from  Irdam 
into  this  kingdom.  Bex  v.  Bell, 
i  Burr.  1178. 

X8  qu.  Whether  dS  H.  6,  c*  9,  (rela- 


ly  a  key  to  the  statute,  yet  it  does 
not  always  open  all  the  parte  of  it, 
hut  sometimes  the  legislature,  hav- 
ing a  particular  mischief  in  view  to 
prevent  which  was  the  first  and  im- 
mediate objcNCt  of  the  statute,  recites 
that  in  the  preamble,  and  then  goes 
on  in  the  body  of  the  aet  to  provide 
remedy  for  general  mischiefs  of  the 
same  nature  but  of  difierent  species, 
not  expressed  in  the  preamble,  nor 
perhaps    then    in    eontemplatioo. 
Mace  V.  Cammel,    Lqfft,  782, 
23  The  courts  cannot  take  notice  of- 
ficially of  the  wording  of  a  private 
act  of  parliament    8  Salk*  380. 
In  actions  in  which  it  is  not  necessa- 
ry to  show  the  very  day  on  which  the 
cause  of  action  accrued,  the  defen- 
dant may  shew  that  it  is  a  material 
Joint  whether  it  accrued  before  the 
ay  mentioned  in  the  declaralioo^ 
and  aver  that  it  accrued  on  a  pre- 
cedent day ;  but  he  must  trafcrse 
that  it  accrued  afterwards.    A  plea 
not  answering  all  it  imports  is  back 
Ftiitt  r.  HiU.    i  L.  Bayw.  asi. 
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S-h  If  9L  statute  imposes  a  rq^ulatidn 
upon  cootraels  for  the  performance 
ol'  partieular  acts  after  a  eertain 
clav,  a  eoutract  under  whieh  the  act 
niigiit  have  been  performed  before 
the  day,  is  not  within  the  statute, 
though  the  performance  is  delayed 
until  aAer  the  day.    Smith  v.  9res- 
taiL     1  Xb  Raymond^  316. 
9J  Where  a  statute  imposes  a  pecuni- 
ary penalty,  upon  conviction  by  a 
justice  for  aif  offence,  and  directs 
tbat  it  shall  be  levied  by  warrant 
from  such  justice,  if  the  conviction 
is  removed  iuto  K.  B.  by  certiorari 
Atid  there  confirmed ;  n.  levari  fact' 
as  may  be  sued  out  of  K.  A.  for  the 
penalty.    Execution  cannot  be  upon 
a  judgment  sued  out  by  one  that 
was  not  party  to  it.     The  (fueen  v. 
Kord.    2  L.  Raym.  768. 
2^  Presumption  of  a  general  meaning 
not  expressed,  nor  naturally  impli- 
ed, is  very  unfavourable,  and  not  to 
Ik  received,  at  least  upon  a  penal 
statute.  iyhUebreadr.hrooksbanks. 
I^j  S29.     Cowp.  66. 
£7  If  a  statute  limits  a  proceeding  a- 
gainst  a  party  to  aix  mouths,  a  year, 
&e«^  after  an  aet  done ;  the  day  on 
which  the  aet  was  done  is  to  be  reck- 
oned in  the  six  months,  year^  &e. 
Bex  ▼.  Mderley.    2  Dox^,  463. 
2S  A  charter  or  statute,  directing  that 
particular  persons  shall  be  sued  in 
a  partieular  court,  will  not,  if  such 
persons  were  before  suable  general- 
ly any  where,  extend  to  persons  par- 
ticularly privileged  elsewhere.  JoL^ 
liffe  V.  Longston.   1 1-  Saym.  342. 
29  A  statute,  authorisiiig  the  dean, 
steward,  or  burgesses  of  ^,  to  hear 
and  punish  ineontinencies,  accord- 
ing to  the  custom  of  a  place,  in 
which  the  constable  of  a  part  may 
aet  through  the  whole,  does  not  au-^ 
(horidc  a  constable  of  a  part  of  t^. 
to  aet  without  a  warrant  from  the 
dean,  &c  of  J,  out  of  that  part.   A 
constable  cannot,  of  his  own  anthor- 
ity,  take  op  atiy  parson  within  his 
own  district  without  just  ground  of 
suspicion.    It  is  a  soiiieient  provo- 
cation to  make  the  killing  of  a  maa 


.  manslaughter,  only  that  he  is  as* 
sisting  in  unlawfully  detaining  a 
third  person  iu  prison.  The  (^eti 
V.  Tooley.    2  L.  Naym.  1296. 

80  The  construction  of  private  acts 
of  parliament  is  to  be  governed  by 
the  principles  of  common  lau,  ap"* 
plied  to  tht^  subject  in  a  manner  a- 
nalagous  to  the  rules  of  iuterpreta- 
tiou  in  a  private  deed  or  conveyance. 
Bernard  ahd  cfthers  v.  The  Bishop  of 
H  itichester*     I^ifff^  4(^1 ,416. 

3i  Acts  of  parliament  j/rima  facie  re- 
late to  the  tirsi  day  of  the  sessions. 
I'he  &ame  name  repeated  upon  the 
pleading!),  ihooi^h  without  reference, 
shall  prima  facie  be  intended  to 
mtttu  the  same  person,  (fuidam 
has  the  same  import  \^\\h.  alius. 
Where  au  exception  is  incorporated 
wi(h  a  clause,  he  who  pleads  the 
clause  must  take  notice  of  and  an- 
swer the  exception.  Joues  v«  •^xen. 
1  L.  liayin.  It 9. 

32  Though  an  act  of  parliament,  on  ^ 
authorizing  the  perfoi  mance  of  a 
|)artieuJar  act,  nominates  a  quorum. 
It  is  n  ;t  necessary  that  the  persona 
mentioned  in  it  should  expressly 
consent  to  it,  it  is  suHicient  if  they 
are  present  when  it  is  done.  An 
oflicer  ad  Ubitum  shall  have  a  pe- 
remptory numdamus  if  an  insuffi- 
cient cause  of  removal  is  returned  ; 
and  it  must  be  directed  as  (he-  iir^t 
was.  Uegina  v.  The  Bailiffs^  tjc.  of 
Ipswich.  2  L.  Saym.  I23i.  2 
Salk.  434. 

33  Where  the  words  of  a  statute  are 
doubtful,  general  usage  may  be  call- 
ed in  to  explain  them  ;  but  where 
they  are  clear,  the  usage  of  a 
partieular  plaee  cannot  eontroul 
them.    jB.  t.  Hogg.    1  Term.  Rep. 

728.    . 

34  Though  the  preamble  of  an  act 
cannot  eontroul  t  he  dear  and  positive 
words  of  the  enacting  part,  it  may 
explain  them  if  ambiguous.  Cres- 
pigny  V.  fFiUenoom.  4  l^erm  Rep, 
798. 

85  The  clauses  of  reference  in  the  ex- 
cise laws  to  former  laws  can  only 
be  taken  to  extend  to  the  general 
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powers  and  proviBioni  of  fncli  aets, 
and  not  to  everj  special  clause.  2 
Term  Rep.  ^lo. 
^6  The  distinetion  is  between  the  laws 
of  excise,  properly  so'  called,  and 
those  acts  for  raisiug  inland  duties 
under  the  management  of  the  com- 
missioners of  excise.    2  Term  Rep. 

510. 

^7  Acts  of  parliameut  relating  to  trade 
in. general  are  public  acU,  but  an 
act  which  relates  to  a  certain  trade 
onk  is  a  private  one.  Kirk  v.  J^o- 
vfelL    i  Term  Rep.  ±25, 

•  38  An  act  empowering  a  bankrupt  pa- 
tentee, his  executors,  administratorM, 
and  assigns,  to  assign  the  patent 
right  to  a  greater  number  of  persons 
than  allowed  by  the  letters  patent, 
and  declared  to  be  a  public  act,  does 
not  enable  either  the  bankrupt  or 
his  assigns  to  make  a  better  title 
than  they  could  before  the  act. 
Hesse  v.  Stevenson.    8  Bos.  &  PuU. 

065. 
S9  Statutes  allotving  certain  privileges 
to  the  members  of  tha  universities 
.  are  confined  to  those  of  the  two 
English  universities,  unless  other- 
wise expressed.  Jones  v.  SmarL 
1  Term  Hep.  4»9. 

40  Where  an  exception  is  in  <^  enaC' 
ting  clause  of  a  statute  giving  a 
right  or  a  forfeiture,  the  party  su- 
ing for  the  right  or  forfeiture  most 
negative  the  exception  in  his  decla- 
ration. Gill  V.  Scriveiis.  7  Term 
Reft.  27. 

41  Iherefore  in  a  8ci.fa.  on  a  judg- 
ment against  a  person  who  had  been 
twiee  a  bankrupt,  under  statute  8, 
G.  2,  e.  30,  8.  9,  which  says,  ^<  the 
future  estate  and  effects  of  such  per- 
son shall  be  liable  to  his  creditors 
vnless  the  estate  shall  produce  suf- 
ficient to  pay  10s.  in  the  pound, 
&c."  it  is  necessary  for  the  plaint** 
ift*  to  averr  that  the  bankrupt's  es- 
tate has  not  paid  105.  in  the  pound. 
7  Term  Rep.  Sf7. 

42  The  bare  recital  in  a  subsequent 
statute  is  not  sufficient  to  repeal 
the  positive  provisions  of  a  former 
<uifi-  Dorex. Gray.  2  l^erm Rep.z%5. 


43  Whera  a  subsequent  aet  shall  not 
be  said  to  repeal  a  Ibrmer  one, 
though  the  terms  of  it  be  extensive 
enough. 

44  Where  a  statute  professes  (o  re- 
peal absolutely  a  prior  law,  and 
substitutes  other  provisions  on  tha 
same  subject,  which  are  limited  t» 
continue  only  till  a  certain  time,  the 
prior  law  does  not  revive  after  the 
repealing  istatute  is  spent,  unless 
the  intention  of  the  legislature  to 
that  efiect  be  expressed.  Warrtti 
q.t.\.  fVindle.    S  East^  205. 

40  If  a  statute  expire,  and  afterwards 
be  revived  again  by  another  statute* 
the  law  derives  its  foree  from  the 
first.  Shiptnan  q.  t.  v.  Uenbest.  4 
Term  Rep.  109. 

46  And  therefore  statute  21,  Jae*  1, 
c  4,  extends  to  statutes  made  since, 
which  revive  statutes  made  before. 
4   Term  Rep.  109. 

47  A  contract  declared  by  statute  to 
be  illegal,  is  not  made  good  by  a 
subsequent  repeal  of  the  statute. 
Jacques  v.  WWiy.    1  H*  Black.  60. 

48  An  act  of  parliament  which  is  to 
take  effect  <*  from  and  after  tha 
passing  of  the  act,"  operates  by  le- 
gal relation  from  the  first  day  of 
the  session.  Latless  v.  Holmes,  4 
l^erm*Rep.  660. 

49  The  annuity  act  (17  O.  3,  e.  20,) 
Is  of  this  description.  4  Term  Rep. 
660. 

(But  see  now  statute  33  O.  3,  e«  13, 
by  which  the  operation  of  every  sta- 
tute is  to  commence  from  the  time 
of  reeeivingthe  royal  assent,  unless 
any  other  period  is  appointed  in 
the  act.) 
00  By  s.  1,  of  statute  39  &  40,  O.  3, 
e.  lOI*,  the  jurisdiction  of  the  court 
of  requests  m  London^  is  enlan^d 
from  debts  of  40s.  to  01.  from  the 
30th  September^  ISOO  ;  and  by  «.  12, 
if  any  action  shaU  be  commenced  in 
any  other  court  to  recover  any  debt 
not  exceeding  0l.  within  the  joris- 
diction,  the  plaiutiff  shall  not  reeov- 
jer  any  eost«,  &e :  held,  that  iha 
words  "  shall  be  commenced^  mosi 
by  necessary^  construction  be  ras^ 
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trained  to  tbe  date  of  the  soih  8ejh 
fentfer,  and  not  to  the  passing  of  the 
act,  which  was  on  the  9th  9tJuly 
preceding.  WhUhom  y.  Evans. 
2  Eastj  135. 

5i  if  the  jadgment  of  comimssioiiers 
of  appeal  in  certain  eases  be  declar- 
ed final  by  statute,  it  cannot  bo 
q  uestioned  in  an  action  of  trespass. 
kainor  v«  Beeve.  2  Bos»  ijjf  PtdL 
391. 

92  The  construction  of  statutes, 
(hough  relating  to  matters  of  an  ee- 
elesiastieal  nature  belongs  to  the 
superieur  courts  of  common  Jaw. 
Oould  V.  Oapper,    5  East^  845. 

63  Private  statutes,  made  for  the  ben- 
efit of  particular  citizens  or  corpo- 
rations, ought  not  to  be  construed 
to  effect  the  rights  or  privileges  of 
others  ;  unless  such  construcf ion  re- 
sult frofii  express  words  or  necessa- 
ry imprfe;atio»u  Cootidge  v.  fVil' 
liams,    .4  JUoss.  146. 

01  A  statttte  is  not  to  be  construed  to 
operate  retrospectiveltfj  so  as  tn  take 
away  a  vested  right.  Da^  v.  Van 
Kleck.     7  Johns.  Rep.  477. 

It  is  a  principle  of  legislation,  that 
laws,  civil  or  criminal,  must  be pro- 
specHve^  and  are  not  to  have  a  rs' 
troactitfi  operation^    Ibid, 

B9  Conveyances  by  statute  pass  no 
other  or  different  right  than  (hat 
which  the  party  before  possessed. 
Jackson  ex  dem.  Cooper  and  others 
V.  Corey.    8  Johns.  Rep.  385. 

56  If  a  statute  gives  a  remedy  in  the 
affirmative,  without  any  negative, 
express  or  implied,  for  a  matter 
which  was  actionable  at  common 
law,  the  party  may  sue  at  common 
law,  as  well  as  upon  the  statute. 
•tf/»ay  V.  Harris.    5  Johns.  Rep.  175. 

57  The  words  of  a  statute  if  dubious 
oas*ht  to  be  taken  most  strongly  a- 
gainst  the  law  makers.  United 
States  V.  ffeth.    8  Crunch.  413. 

58  A  Ions:  and  uninterrupted  practice 
under  a  statute,  is  good  evidence  of 
its  construction.  McKSsm  V.  Delan' 
eey.     5  Cranch^  23. 


n.  Points  mparUetdar  Statutes. 

1  Mar,  in  a  penal  law,  construed 
strictly,  yet  not  held  equivalent  to 
next.  The  King  v.  Hervey.  l 
Black.  20. 

2  Money  borrowed  to  pay  a  stock- 
jobbing contract,  though'  of  a  part- 
ner in  the  transaction,  is  not  within 
the  statute,  but  recoverable.  Faik* 
neu  V.  Reynous  and  Richardson,  i 
Black.  638. 

8  Court  not  bound  by  statute  29  Eliz. 
e.  4,  concerning  8herift*'s  poundage. 
Lake  v.  T\imer*    4  Burr.  1981. 

4  Timber  carriages,  laden  only  with- 
one  piece,  not  exoepted  out  of  tha 
turnpike  acts.  /Sevens  v.  Duffiy. 
4  Burr.  2258. 

5  Duty  imposed  by  statute  22  O.  2f 
e.  40,  not  payable  by  vessels  not  go- 
ing through  the  Downs.  Mdtson  v. 
ScobeL    4  Bvrr.  225S. 

0  The  separated  companies  of  sur- 
geons and  barbers  are  under  some 
regulations  as  before  their  sepera* 
tion.  Sharp  qui  tarn  ▼•  Law.  4 
Burr.  2138. 

7  ^.  Who  are  the  essential  eonstit- 
uents  of  the  assembly  in  pursuance 
of  statute  7  6.  8,  e.  42,  so  that  their 
absence  would  invalidate  the  acts 
of  the  assembly  ?  Re^  v.  Pettiward^ 
4  Burr.  24^2. 

8'  Journeymen  not  liable  to  penalties 
of  exercising  a  trade  without  hfiV" 
ing  served  an  apprenticeship  there-^ 
to.  Beach  qui  tarn.  v.  2\irRer.  4 
Burr.  2449. 

9  Embroidery  made  np  in  wearing 
apparel,  and  seized  on  landing^  held 
not  within  the  statute  of  22  6.  2,  so 
i^s  to  be  liable  to  the  penalty.  The 
King  V.  Vilters.    Lqfft^  199. 

10  The  words  ^'  dues  and  profits"  in 
statute  10  Ann.  e.  11,  s.  16«  include 
surplice  fees  as  well  as  striek  fees. 
Sellon  V.  Parry.    0  Burr.  2762. 

11  Statute  9  G.  3,  e.  37,  respecting 
the  stamp  duties,  bars  only  future 
actions,  but  does  not  dischaixe  ver- 
dict before  obtained.  Couch  qui  iam^ 
S[c.  V.  Jeffries.    4  Burr.  2^60« 
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12  Statute  1.1  ;&  i)  c.  23.  doeft  not  ex*  26  Commission  of  sctrera  extends  t^nlf 
tend  to  parly  waiis  between  utablei.  to  navisable  streams,  unless  uilltin 
Bex  V.  Pratt.    4  Burr.  2298.  two  miles  of  London.     Feaw  v,  Uol- 

13  Single  aet  of  selling  does  not  make  land.    2  Black.  717. 

a  man  a  hawker  so  that  he  ought  27  The  inhabitants  of  a  market  toun^ 

to  take  out  licence  before  he  trades  or  of  a  cily,  borough,  or  town  cor* 

as  suclu     RexY.  little.      ±  Burr.  porate,.  are  not  prohibited  by  l  and 

60«  2.  P.  and  M.  c.  7,  from  sellins:  wool- 

14  A  parol  loan  of  money  to  pliij  leneloth^&e.  in  other  market  towns, 
with,  is  not  void.  Barjeau  v.  cities,  &c.  by  retail,  and  not  in  o* 
Walmsley.     2  Str.  1219.  pen  fair,      Lee  v.  fVhite.     1  Doug. 

15  Held,  that  the  defendant  could  not  2.76. 

have  the  benefit  of  the  aot  of  grace  28  The  statute  7  and  8  W.  3,  e.  7, 

on  an  information  in  the  crown-of-  giving  an  action  for  a  false  retiim 

fiee.    Hoi&ell  qui  tain  v.  James.     2  of  members  of  parliament,  is  a  re* 

Str.  1272.  medial  act.      J^yddelton  v.   WtpXHj 

16  A  house  in  ^.  Catharine's  let  out  .  Ex.  Chamber.     IVilles^  599. 

in  separate  rooms,  not  a  cottage  29  Indenture  need  not  be  stamped  ac- 

within   the  statute  31   Eliz.  e.  7.  cording  to  the  B  JJnne,  c.  9,  s.  32, 

2¥re  ICing  v.  Pottle,     l  Str.  405.  where  ^ixpeuce  only  given  with  an 

17  Hound  not  within  5  Aun.  e.  14.  apprentice.  Baxter  v.  Foulauis.  i 
Hooker  v.  fTilks.    2  Str.  1126.  n^Hs.  Ii9, 

18  Explanation  of  statute  of  9  and  10  80  Held,  that  the  statute  of  FT.  aids 
W.  3,  c.  36,  for  the  increase  and  only  in  case  of  remainders,  and  not 
preservation  of  timber  in  New  For-  in  that  of  a  posthumous  bob.  Ji* 
rest,  Hampshire.      Biddlecombe  v.  nan.    Lnfft^  398. 

Kervell.    2  Burr.  Ilt7.  81  A  devise  is  not  a  purchase  within 

19  Borrowing  of  stock,  not  within  the  the  meaning  of  9  G.  1,  c.  7.  Rex 
suspending  act    Adams  v.  VerMs.  v.  Wivelingham.      1  Doug.  76T  to 

1  Str.  497.  .   770. 

20  Statute  10  G.  3,  e.  50,  extends  to  32  On  motion  to  set  aside  a  jodgmeat 
all  writs  of  di^ringas,  Baban  t.  ^  entered  upon  a  warrant  of  attorney 
Plaiatow.    5  Burr.  2726.  not    stamped,  though  part  of  the 

21  Construction  of  statute  relating  to  paper  of  a  bond  duly  stamped*  the 
the  piloting  of  ships.  Pierce  v«  court  refused,  saying  there  might 
Hopper.    1  Str.  249.  .    he  reasons  to  refuse  sueh  a  warrant 

22  Exercising  a  trade  by  others  is  in  evidence,  hut  more  to  make  all 
within  the  statute  5  Eliz.  Hobbs  Toid,  for  there  was  nothing  in  the 
9211  tam  V.  Foung.    2Salk,  610.  stamp  act  that  imports  that.  dnon. 

d3  The  priBmunire  clause  in  the  bub-  2  Salk.  612.                    _ 

ble  act  leaves  a  power  in  the  eourt  83  The  aet  for  making  landlords  de- 

to  moderate  the  judgment.      The  fendants  in  ejectments,  intended  (0 

£^ing  v.  Caywood.    1  Str.  472.  put  the  landlord  in  the  place  of  the 

2^  Where  the  trade  is  averred  to  be  tenant.    Jones  v.  Edwards.    2  Stfm 

a  trade  at  the  time  of  the  act,  the  12lt. 

court  cannot  intend  it  not  within  it.  34  H.  may  let  coach  horses  andeoaeh- 

21ie  Queen  v.  Harper.    2  Salk.  611.  man  without  a  lieenre  under  5  &  6 

2  L.  Raym.  1188.  W*.  and  M.  c.  22.    Billings  v.  Eads. 

23  Per  cur.  Cpon  the  indietments  on  2  Salk.  612.  2  L.  Raymond^  1214. 
the  statutes  5  Eliz.  in  evidence,  we  35  Under  a  statute  imposing  a  penal- 
allow  following  the  trade  for  seven  ,ty  upon  any  person  who  shall  make 
years  to  be  sumcteiit,  without  any  a  button  of  wood  only,  a  wooden 
binding,  this  being  a  hard  law.  button  is  to  be  considered  as  a  but- 
The  qiieen  r.  •Vaido.v,  2  Salk.  613.  ton  of  wood  only,  though  it  has  |i 
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rfijwnk  not  made  of  wood.     Dutm  47  Certiorari  eaanot  lie  takes  away 

'^^       :J/'  J-c^'"^*'"^-     ^  ^  ^y  *^"y  ««»«••**  ^ords  10  a  statute. 

/?ay«.  tm.    2Salk.  612.  but  only  by  exprest  negative  ooeS 

36  Justices  cannot  discharge  a  priwn.  .King  v.  Ifeewf    i  JMoSt,  28i     a 

er  if  he  owes  more  than  lool.  to  Burr.  1040. 

mnter  v.  Price.      8  48  Act  for  determining  diflferences  by 


one  man. 


f^aik.  330. 

37  Offences  against  the  black  act  may 
be  prosecuted  in  any  county  at  the 
prosecutor's  option.  King  v.  Mar- 
its.     Z  Black,  738. 

38  Horses  and  cattle  are  within  the 
black  act.  King  y.  Patty.  2 
Black,  7-21. 


arbitration,  was  made  to  put  sub- 
missions, where  no  eause  was  de- 
pending, upon  same  foot  as  where 

*^^''\  ^**'  *"^  "  ^^h  declaratory 
of  what  the  law  was  before  in  the 
latter  case.  Lucas  ex  demiss.  Dr. 
Mirkfiam  et  al.  y.  Dr.  Wilson.  2 
Burr.  701,  70-2. 


39  Ja8t,ces,&c.haveaathority,ifthe  49  Where  (here  is  no  appropriation 
defendant  w«»  not  .n  custody  such  of  a  .tatu.e  penaily,  iiU  a  debt  to 
a  day.    Flower  y.  Parker.    3  8alk.  the  crowu.  and  .ua&Ie  for  iS  a  court 

^„  '!"•                    ...  '•  ""evenue,  and  not  by  indictment 

40  A  common  gaol  is  a  house  within  The  KingY.  JUatland.    V^r  ^28 
tha  statute  against  arson.       The  50  Power  of  jointure  to  make  lease* 
mng  V.  James  Donnevan.    2  Black,  not  being  expressed,  cannot  b»  im- 

*.  rf'     .    f  ..             ..  plied  under  a  private  act  of  narlia- 

41  Deputy  high  constable,  appointed  ment.    Roe,  ex  dem.  Duke  of  BoUoa 
by  parol  only,  may  billet  soldiers  v.  Grantham.    3  ^mit,  tUBV. 
under  the  mutiny  act.    JtfWAars*  y.  BL  The  description  of  a  place  where 
fFaOe.     3  Burr.  1859.     l  Black.  deer  have  been  usually  kept,  in  8 

Wi  &  M.  c.  10.  does  not  refer  to 
the  words  forest,  ehace,  &e.  The 
King  y.  CalcuU  and  Monk.  2  8irm 
1119. 


350. 


42  The  penalty  for  haying  navaJ  stores 
in  custody,  marked  with  the  broad 
arrow,  may  be  miti.f^ated  at  the  dis- 


cretion of  the  judges.   Mon.   iq^,   52  The  price  of  barley  at  the  part 


27.    q. 

♦3  The  words  "  then  and  Ihere^'  refer 
to  the  time  and  place  last  before 
mentioned.  Garret  v.  Johnson.  1 
L.  Raym.  576. 

44  Baking  puddings  and  pies,  and 
such  things,  for  dinner  on  Sunday, 


is  the  rule  of  the  bounty  upon  the 
exportation  of  strong  beer,  under 
statute  1,  G.  3,  c.  7,  s.  6,  and  not 
the  average  price  ot  barley  throngh- 
out  the  kingdom.  Whitebread  y. 
Brooksbank.  8  Cowp.  66.  LoM. 
B20.  "" 


not  an  offence  within  29  Car.  2,  c.  7.   53  Navigation  not  to  be  obstructed  by 
E^  y.  Benjamin  Cox.   2  Burr.  785.       throwing  rubbish  or  by  unlading 


43  Penalty  on  the  stamp  act  of  1 
•^nne,  stat.  2,  c.  22,  incurred  by  e- 
rasinn;  names  and  dates  upoft  letters 
of  attorney,  made  in  England,  to 
collect  debts  in  ^eitfoundland^  with- 
out  festaraping.  Stamlake  y.  Bahb. 
S  Burr.  2673. 

46  Latitat  is  the  true  commeneement 
of  actions  brought  by  bill  of  Mid- 
dlesex,  within  the  meaning  of  the 
statute  of  limitations.  Johnson  and 
another^  .issigneefi  of  Hargreavs  a 
Bankrupt  y.  Smith,  widow  E.vecu- 
trix  of  Thomas  Smilk  2  Burr.  930. 
^ou  uu         43 


ballast  in  havens,  roads,  channels  ; 
and  the  intent  to  throw  ballast,  s» 
as  to  obstruct  the  chanhel  of  a  riv- 
er, is  within  the  acts  84,  85,  H.  8, 
c.  9,  and  19  O.  2,  c.  22.  Bruckles^ 
bank  v.  Smith,  Esq.  2  Burr.  656. 
54  An  importer  of  wines  in  pipes  and 
hogsheads  sells  to  three  persons,  at 
several  times,  a  dozen  of  quart  bot- 
tles thereof,  unmeasured,  which 
were  carried  away  by  them,  and 
drunk  in  their  own  houses  ;  that 
is  a  selling  by  retail  viithin  1^ 
Car.  2,  e.  25,  and  15  Car.  2,c.  i4» 


S3i^ 
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BisweU  qui  tarn  v«  Chalie.    2  Str. 

±124'. 

M  21  Hen.  8.  e.  13,  s.  36,  enaets,  that 
every  spiritual  person  promoted  lo 
a  dignity  or  benefice,  with  a  parson- 
age or  viearage,  shall  be  personally 
resident  in,  at,  andnpon  his  dignity 
and  benefice,  or  one  of  them  ;  and 
if  he  absents  himself  wilfully  one 
month  together,  or  two  months  in 
all,  in  any  one  year,  he  shall  for« 
feit  lOl. ;  half  to  the  king,  half  to 
the  prosecutor^  Resoh'ed,  if  there 
be  a  parsonage  he  must  reside  in  it; 
Iiis  residing  in  any  other  house*, 
(hou<;h  it  be  in  the  parish,  is  not 
sufficient. 

If  there  be  no  parsonage  house,  he 
must  reside  somewhere  in  the  par- 
ish. There  being  no  house  belongs 
ing.  to  the  dii^nity,  is  no  excuse  for 
not  residing  in- the  house  belonging 
to  the  parsonage;  Wilkinson  v. 
CUby.    B  Burr.  269^. 

06  The  statute  21,  tteo*.  3,  c;  13,  sv 
26,  as  to  residences,  has  been  thus 
construed  ;  1st,  That  if  there  be  a 

Jarsonaee,  rector  must  reside  in-  it ; 
is  residing  in  any  other  house, 
thongh  it  be  in  the  parish,  is  not 
sufficient.  2d,  That  if  there  be  no 
parsonage  house,  he  must  reside 
somewhere  within  the  parish,  ad, 
That  there  being  no  house  belong- 
.  ing  to  the  dignity,  is  no  excuse  for 
not  residing  in  the  house  belonging 
to  the  parsonage.  LaiD  q,  t  v.  /6- 
helson,    B  Burr.  27-23. 

07  In  actions  against  the  hundred  for 
firing  barns,  &g.  under  the  Black 
act,  the  pffenee  need  not  be  laid  to 
be  done  unlawfully,  wilfully,  or  ma- 
liciously ;  the  statute,  with  respect 
to  this  ofienee,  not  having  express- 
ed any  of  those  adjnnets.  JUUn  and 
Simpson,  and  the.  Hundreds  of  Klr» 
ton  and  Jshwardhem.  2  Blackslom 
842.    3  Wils.  818. 

08  Only  one  horse  licence  requisite 
for  hawkers,  pedlers,  and  petty 
chapmen,  travelling  with  several 
beasts.  Bex  v.  RoboUiam,  3  liurr, 
±4f72. 

1^  a  coayietion  for  bayipg  traded 


as  such,  ttilhout  having  a  Kceimey 
good.  Rex  V.  Smith.  Ibid.  11>79. 
09  If  a  temporary  statute  |^ve  the 
subject  certain  benefits  whieh  caa 
only  be  accomplished  by  regular 
proceeding*^  whieh  require  time ; 
m  case  those  proceedings  be  regu- 
larly commenced,  but  not  complet- 
ed when- the  statute  is  repealed,  they 
shall  be  allowed  to  be  completed^ 
as  if  the  statute  were  still  in  force. 
The  insolvent  Dibtor'^s  case,  or 
Fijung  V.  Diego  Jimes.     2  Burr* 

001. 
60^  The  words  "  enormoas  crimes'* 
will  not  generaVly  include  the  crime 
of '"^  soliciting  the  chastity  of  wo- 
men ;"  but  in  a  statute  taking  no* 
tice  of  adultery  an  an  enormoas 
crime,  they  will.  Oswald  v.  Ecer- 
ard..    1  X.  Raym^  637. 

61  If  an  act  of  parliament  unites  two 
trading  frateruities,  and  directs  that 
they  shall  choose  annually  four 
masters,  two  to  be  expert  iu  the  one 
trade  and  two  in  the  other;  though 
each  fraternity  had,  before  the  act, 
power  to  adrfitt  persons  not  of  tiM 
trade,  and  continue  the  practice  af- 
terwards, none  of  such  persons  oaa 
be  mastecsv  Rex  v.  BarAer-Ssr- 
geons,    1  L.  Raym.  SSh. 

62  ira  statute  imposes  a  regulation 
upon  contracts  for  the  performance 
of  particular  act»  after  a  certain 
day,  a  contract  to  do  one  of  the  acts 
upon  request  is  not  wtihtn  the  stat- 
ute, if  the  request  is-  mad)e  before 
the  day.  On  a  contract  for  mak- 
ing a  transfer  to  a  man,  or  his  or- 
der, it  is  sufficient  to  assign,  by  way 
of  breach,  that  the  transfer  was  not 
made  to  the  man.  Mitchdl  r. 
Broiighton.    1  L.  Raym.  673. 

63.  ^ui  tarn  action  on  statute  I,  Jae. 
1,  c.  22,  about  cut  leather,  giHKly 
though  it  did  not  allege  defendant 
to  be  a  person  oc^pied  in  the  cut- 
ting  of  leather,  the  words  of  the  act 
s.  38,  are  ^  that  every  person,'** 
Russell  qui  tarn  J^e.  y.  Kitchen,  t 
Burr,  497. 

64  If  a  statute  provides  that  any  pec* 
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'natJLf  eonvieted  of  a  paKienlar  «f- 
Itnee,  shall  be  liable  to  sueh  finei, 
&e.  as  persons  eonTieted  of  naisance 
are  liable  to,  aud  moreover  shaB 
incur  and  sustain  any  further  piMns, 
&c.  as  were  ordained  and  provided 
bj  a  particular  statute,  the  eoart 
has  a  diseretiouary  power  of  infliet- 
ing  ail  or  a  part  only  of  the  pains, 
&e.  ordained  by  the  statute*  Hm 
FCing  y.  Cawood.    2  L.Rayw,  1361. 

-€0  If  the  defendant  pleads  three  years 
possession  .ill  stay  of  restitution  up- 
on an  inquisition  of  forcible  entry, 
necording;  to  the  31  £liz.  o.  11,  and 
4c  is  found  against  him  $  but  most 
f*ay  costs,  for  the  statute  has  s;ivea 
co»t8  in  express  word^^.  Tfu^.  ^uaen 
V.  Goodenough,    2  L.  Baym,  lOdO. 

i66  The  additional  toll  to  be  paid  by 
ivasgoDs  overweight,  must  be  ac- 
cording to  the  progressive  propor- 
tions named  in  the  statute  !•!•,  G. 
3,  e.  8'i,  s.  2,  not  a  gross  charge  at 
the  highest  additional  toll  incurred 
upon  the  gross  overweight.  Chain- 
thrJin  §[  al  x*  Songhurst.     Cowp, 

««a. 

«7  The  statate  28,  Ed.  1,  e.  30,  which 
prohibits  the  raakine  silver  plate 
under  the  standard  alloy,  is  not  re« 
pealed  by  any  ^f  the  subsequent 
statutes  again&t  the  same  offence  ; 
they  only  add  acciunnlative  penal- 
ties. £.  Y.  Jaeksaiu  Cowp.  '2&7.. 
It  is  a  general  rale,  that  sabsequenrt 
statutes,  which  only  add  aecomula- 
ti.v«  penalties^  do  Aot  repeal  former 
statutes.    Ibid* 

•CS  If  a  statute  provides,  that  no  per- 
son shall  be  elected  into  a  particu- 
lar office,  who  shall  not  have  com- 
plied with  a  certain  requisite  upon 
the  issue,  Whether  J.  8.  was  elect- 
ed or  not,  k  is  incumbent  on  the 
party  who  insists  that  he  was,  to 
shew  that  he  had  complied  with 
the  requisite.  If  J*.  8,  were  a  can- 
didate for  the  office  and  obtained  a 
mandanMS  to  swear  him  in,  being 
duly  chosen  upon  a  return  that  he 
was  not  duly  chosen,  and  an  issue 
thereon,  it  %vould  be  incumbent  on 
iiim  to  proTo  that  he  had  complied 


with  the  requisite  ;  (hough  it  was 
required  of  him  at  the  election,  an4I 
•he  had  no  notice  that  it  would  be 
required  of  hira  at  the  trial.  3\if« 
ton  v.  JV^tnnsoR.    2  £*.  ^iaym.  1854b. 

00  The  statute  28,  Hen.  6,  e.  9,  re- 
lating to  bail  bonds  is  a  publie  ac^ 
therefore  the  eourt  will  lake  notice 
of  it  thongh  it  be  not  pleaded.  SSarn- 
tufZV.  J^ns.    2  T^rm  Rep.  069. 

9<)  And  if  it  appear  in  a  declaration 
by  tlie  assignee  of  a  sheriff  on  sock 
bond,  that  the  bond  is  yoid  by  the 
provisions  of  that  statute,  the  court 
on  motion  will  arrest  "the  iodgment 
after  verdict  asainst  the  defendant 
upon  a  plea  of  mm  «sf  Jactum.  d 
Term  Rep,  509. 

.71  A  curate  of  an  angmented  curacy 
by  Queen  ./^niie's  bounty  is  not  liable 
to  the  penalties  of  statute  21,  Hen^ 
8,  c.  18,  for  non-residence.  Jenkm^ 
son  q.  t.  V.  Thomas.  4  Term  Rep^ 
655.  • 

72  That  act  only  extends  to  parson* 

.   ages  and  yicarages.    Ibid. 

78  After  a  creditor  has  distrained  for 
rent  the  goods  of  his  'debtor,  who 
was  also  under  engagement  with 
the  creditor's  agent  for  the  sale  of 
his  goods,  for  the  purpose  of  dis- 
charginff  the  rent,  and  also  certaia 
book  debts  due  to  sueh  creditor  and 
his  agent,  the  debtor  confessed  juds- 
ment  to  the  defendant,  another  crea« 
jtor,  for  a  large  nominal  sum,  with 
.a  di^eazance  that  execution  should 
only  issue  for  such  an  amount  aa 
-would  cover  the  debt  of  the  defen- 
dant, and  all  the  other  creditors, 
amongst  whom  a  ratable  distribu- 
tion was  to  be  made ;  held,  that 
such  judgment  confessed,  being  ia 
fact  made  honajidej  and  upon  good 
consideration,  was  not  eovenous  or 
fraudulent  witiitn  the  statute  la 
£liK.  e.  5,  ahhongh  its  eflect  might 
he  to  delay  or  hinder  such  first 
mentioned  creditor  from  recorering 
the  whole  amount  of  his  demands. 
Neither  could  it  be  said  to  delay  or 
hinder  at  all  his  recovering  the 
rent  dne  to  him,  and  for  which  ho 
had  distrained ;  snch  distress  kav* 
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ing  a  legal  priorily.  Bat  it  geens 
thai  the  penalty  given  by  the  third 
clause  of  the  ittatttte  attaches  as 
well  upon  aeovenous  juitgment  as 
a  eovenous  bond,  though  the  latter 
alone  be  named  in  that  part  of  the 
clause.  Jleux  q,  t  v.  HoweU.  4 
Easty  1. 
74  The  statute  1  Jae.  i,  e.  22,  s.  40, 
whicli  giveii  a  penalty  of  0l.  against 
any  person   resisting  the  searchers 


their  first  geHeral-quaHer-sessiaBs 
after  a  certain  day,  at  which  tine 
they  ai%  to  direct  a  distribution  of 
the  surplus  profits,  if  any ;  held, 
that  the  sessions  in  one  year  have 
BO  authority  to  revise  or  correet  any 
errors  in  the  accounts,  upon  whieli 
a  balance  was  struck  and  alloved, 
at  the  sessions  in  any  preceding 
year.  JR.  v.  the  conservators  ofi& 
Miver  Tone.    8  Term  Rep.  ^ist. 


appointed  by  that  act,  iu  searehing  79  If  manifest  injustice  has  been  done 

for  and  seizing  goods  made  of  leath-  by  the  allowance  of  the  accootttsin 

er  ill-tanned  or  wrought,  does  not  any  former  year,  the  only  remedy 

attach  upon  a  tradesman  who  pur-  is  in  chancery.     8  Term.  Sep,  291. 

chases    such   goods    ready   made,  80  In  JfarcA  18 1 2,  the  statute  3  G.?, 

though   with  intent  to   sell  again,  e. -25,  s.  13,  giving  a  penally  agalibt 


hut  only  upon  the  original  makers 
of  sueh  ill -wrought  goods.  Jilasan 
q.  t,  V.  Middletott.    3  East^  334. 

75  Whether  the  statute  t,  Jae.  i,  e. 
;27,  (as  to  killing  game)  be  repeal- 
ed by  the  statute  22  &  23,  Car.  2, 
e.  23  ?  ^u.  R.  V.  J.  vd.  Harris.  7 
Term  Rep.  238. 

76  The  statute  16  &  t7,  Car.  2)  e.  8, 
which  says  that  judgment  shall  not 
be  arrested  for  want  of  the  uords 
vi  et  armisj  or  contra  pacemf  in  ac- 
tions  of  trespass,  only  applies  to 
those  eases  that  appear  on  the  face 
of  tlie  declaration  to  have  been  evi- 
dently intended  to  be  actions  of 
trespass ;  and  not  to  a  ease  where 


dealers  in  coals  fiithin  the  melropo- 
lis,  and  ten  miles  round,  for  not  jiat- 
ly  meaiiuring  coals  sold  by  the  ehitl- 
droo,  accordii^  to  the  lawful  botli- 
el  directed  by  the  statute  12  «J«M, 
statute  2,  c  17,  s.  11,  was  asubist- 
ing  law ;  and  held  that  evideaee  of 
such  coals  proving  abort  upos  re- 
measurement  was  admissible  tt 
prove  the  charge  of  their  not  hsv- 
mg  been  justly  measured.  But  ^. 
Whether  the  statute  3  G.  2,  c  26, 
were  a  subsisting  law  after  Jvbi 
1802,  when  the  statute  26  O.  3,  e. 
108,  was  revived  by  the  statute  42 
6.  3,  e.  89  ?  Warren  qid  torn  v. 
Wittdle.    3  East^  /on. 


the  memorandum  is  of  ^<  an  action   81  A  dealer  in  coals  by  the  chaldm 
of  trespaiis  on  the  ease."    Savignac       who  sold  to  another  by  the  chaUefM 


V.  Roome.    6  jf'erm  Rep.  ±25. 

Tt  The  statute  8  &  9  W.  3,  c.  81,  a. 
1,  which  directs  the  form  to  be  pur- 
sued in  a  writ  of  partition,  applies 
only  to  cases  ithere  the  tenant  does 
not  appear.  Dyer  (cbm .)  v.  Bullock 
J^'  at  (ten,)    l  Bos.  ^  Pull  344. 

78  By  statute  10  &  11,  W.  8,  c.  8, 
the  proprietors  of  navigation  shares 
in  the  river  Tone^  are  created  a  cor- 
poration with  certain  funds,  direct- 


a  certain  quantitv  as  and  far  10 
chaldrons  of  coucs,  pool  measmfi 
without  justly  measuring  the  sans 
%vith  the  lawful  bushel  of  ooeeB 
•inne,  is  liable  to  the  penaltyof  50l. 
imposed  by  the  18th  section  of  tbe 
statute  3  U.  2,  e.  s§,  upon  such  de- 
faulters who  sell  coals  by  the  dbst* 
dron  or  lesser  quantity  wilboot  mea- 
suring them.  Parish  qui  tean  v. 
Thompson.    2  Easty  526. 


ed  to  keep  an  account  of  their  re-   82  The  statute  0  G.  3,  e.  20,  wbieb 
ceipts  and    disbursements,  which       inflicts  a  penalty  of  20l.^u  persons 


shall  every  year  be  examined,  slat' 
«*//,  corrected  and  allowedy  by  the 
Bishop  of  Bath  and  fVells^  and  the 
JuHtices  of  the  peace  for  the  county 
of  Somers^y  or  any  five  or  more^  at 


pibtittg  ships  down  the  Tib«ss,&c* 
only  eitends  to  vessels  sailiogM 
foreign  voyageSy  and  not  to  thois 
which  having  performed  their  voy- 
ages^ are  steered  bom  ewe  whsrf  tt 
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anoiber  ott  the  riireri  for  the  pur- 
pose of  noloading  their  cargoes. 
Jiex  V.  Lambe.    5  Term  Rep,  76. 

S3  In  a  subsequent  ease  the  eourt  of 
B.  LL  reeo^ized  this  jmlfiiueiit ; 
and  held  generally,  that  under  this 
statute  it  is  only  necessary  to  have 
a  regular  pilot  when  a  vessel  is 
sailing  on  the  Tfuimes  in  the  course 
of  her  voyage  in  or  out ;  up  or  down 
the  river.  JRea:  v.  Male,  8  2*erm 
Bep,  2^i, 

84f  Jobbing  in  omnium  is  within  the 
statute  7  G.  2,  c.  8.    7  Term  Rep. 

630. 

89  The  plaintiff  being  possessed  of 
30uoi.  ^  per  cent,  stock,  empowered 
defendant  to  sell  the  same  for  his 
own  benefit;  in  eon»ideration  of 
which  uetendant  agreed  to  transfer 
at  the  next  opening  aOOOl.  4  per  cent. 
into  the  plain;iif 's  name ;  held  that 
this  was  not  a  ease  prohibited  by  7 
G.  2,  e.  8,  but  that  on  failure  of  the 
defendant's  en|>a£;ement,  the  plain- 
tiff might  maintain  an  action  a- 
gainst  hfin  to  recover  the  value  of 
that  stock  on  the  day  appointed  for 
the  iraufiter.  Sanders  v.  Khitish. 
8  Term  Rep,  16^ ;  and  see  Tate  v. 
Weliings.    S  Term  Rep,  031. 

86  In  un  aetion  on  the  stoek  jobbing 
act,  7  G.  ^9  e.  8,  s.  6,  te  recover  dam- 
ages against  one  who  had  refused  to 
accept  and  pay  for  stoek  agreed  to  be 
sold  to  him,  it  is  necessary  to  prove 
an  actual  transfer  of  the  stock  to 
some  other  person  before  the  action 
brought  $  and  proof  alone  of  a  con- 
tract to  sell  to  such  other  person 
htfore  the  action  brought,  though 
followed  up  by  an  actual  transier 
eftenoards,  is  not  sufficient  to  main- 
tain the  action.  Heekscher  v.  Gre- 
Sory,    it  EaH,  607. 

&7  It  is  an  offence  within  the  statute 
7  G,  2,  e.  19,  to  mix  the  vapour  of 
sulphur  and  brimstone  with  hops. 
JHex  V.  Tack.    6  Term  Rep.  874. 

^8  Tumbling  is  not  an  entertainment 
of  the  stage  within  the  meaning  of 
statute  Io'G.  3,  c.  28.  Rex  v.  Han- 
rfy*    6  Term  Rep.  286. 

^^  One,  not  a  genera)  trader  in  til?er 


plate,  who  lells  a  piece  of  plate  in 
a  particuhir  instance  for  a  price  a- 
bove  the  value  of  old  silver,  is  not 
•  therefore  a  vender  of  plate  within 
the  statute  81  G.  2,  e.  82,  s.  6, 
which  enacts  that  all  persons  using 
the  trade  of  selling  plate,  &c.  shall 
he  deemed  traders  in,  sellers,  or  ven- 
ders of  plate,  &c.  and  shall  take 
out  a  licence.    Rex  v.  Buckle.    4 

00  A  sherilfs  officer  is  not  liable  to 
the  I'cnalties  of  32  G.  2,  e.  28,  s.  1, 
for  carryiitg  a  person  taken  in  ex- 
ecution to  prifton  within  twenty- 
four  hours ;  that  clause  only  relat- 
ing to  persons  arrested  on  mesne 
process.  Evans  v.  ^Ucins.  4  Term 
Rep.  65S. 

91  By  statute  3  G.  3,  e.  Iff,  no  person 
claiming  to  vote  at  an  election  of 
members  of  parliament  as  a  freeman 
can  vote  unless  he  has  been  admit- 
ted to  his  iVeedom  for  12  months  $ 
this  extends  to  burgesses^  who  vote 
at  such  elections,  as  well  as  free- 
men. WiUiams  \.  Evans.  8  7*erm 
Rep.  246. 

92  That  branch  of  s.  19,  of  statute  18 
G.  8,  e.  78,  (the  general  highway 
act)  which  directs  that  ^^  when  any 
highway  haih  been  diverted  above 
12  months,  &c.  if  a  new  highway 
hath  been  made  in  lieu  thereof,  and 
the  same  hath  been  acquiesced  in, 
&c.  every  such  new  hi^nw^ay  shall, 
from  thenceforth^  be  the  public  high- 
way," w retrospective  onlv;  audit 
is  not  extended  by  s.  7,  of  84  G.  3, 
e.  74,  incorporating  all  the  clauses 
and  provisions  of  the  act  13  G.  3. 
Waite  V.  Smith.    8  Term  Rep.  133. 

Another  part  of  s.  19,  of  statute  13 
G.  8,  e.  78,  provides  for  the  divert- 
ing of  highways  for  the  future.   lb. 

98  By  statute  19  G.  8,  c.  74,  the  clerk 
of  assize  on  each  circuit,  is  entitled 
to  receive  a  eertain  fee  for  every 
person  convicted  of  a  transportable 
offence,  (except  petty  larceny,)  and 
sentenceo  to  transportation,  hard 
labour  or  confinement  in  the  house 
of  correction ;  and  for  persons  cap- 
itally convicted^  whe  afterwards 
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hare  reeeived  the  kiBg's  pardon  on 
.condition  of  being;  transported  or 
imprisoned.  Fleetwood  v.  Finch. 
2  H.  Black.  220. 

On  the  JSTorfolk  circuit,  that  fee  is  one 
guinea.     ;2  //.  Black.  2iO. 

94  A  commitment  in  execution  of  a 
rog;ue  and  vagabond  under  statute 
;38  G.  3,  c.  88,  should  state  that  the 
defendant  was  appreliended  with 
the  ira|]lements  of  house  breaking 
upon  him  ai  the  time  of  such  appre-' 
hensionj  ^'c.  Bex  v.  Broum.  8 
Term  Hep.  2%. 

5)i^  An  excise  officer  seizing  soap  in 
the  execution  of  his  office  at  any 
.distance  from  the  sea^  is  within  the 
protection  of  24  G.  3,  stat  2,  c.  47, 
«.  id.  Bex  V.  Brady  ^  al  {in  Cam* 
Scac.)    1  Bos.  <§•  pJl  iS7  . 

66  Nothing  but  a  power  of  attorney 
or  will,  complying  with  the  provi- 
sions of  statutes  26  G.  3,  e.  63;  32 
G.  3,  c.  34,  will  warrant  the  pay- 
ment to  third  persons,  of  money  due 
from  the  public  to  sailors  and  ma- 
rines.   Semble^  t  Bos,  cj  TuU.  161. 

97  The  time  for  ships  engaged  in  the 
southern  whale-fishery  to  be  out  on 
their  voyage,  in  order  to  gain  their 
premiums  under  statute  28  G.  3,  e. 
iiO^  is  fourteen  lunar  months  from 
the  time  of  their  clearing;  mttj  with- 
out regard  to  the  time  of  their  ac- 
tual .sailing.  JUacon  v.  Hooper.  ^ 
Term  Rep,  224. 

98  It  is  an  offence  within  the  statute  28 
G.  3,  e.  38,  s.  3t,  to  press  together 
yarn  made  of  wool  ;  and  a  declara- 
tion or  information  on  this  act  need 
not  aver  that  it  was  in  such  a  state 
as  might  be  reduced  to  and  used  as 
nool  again.  Dyer  v.  Hainsworth^ 
8  I'erm  Rep.  611. 

%%  Semble^  Such  averment  is  onlyne- 
eessary  in  the  case  of  a  pro8ecutio9 
for  '' pretended  manufactures,^^  9 
Term  Rep.  611. 

iOO  No  hawker  can  expose  goods  for 
sale  in  any  part  of  a  market-town 
but  the  public  market-place,  by  sta- 
tute 29  G.  3,  8.  26,  8.  16,  17.     ReX 

V.  Redfeame,    4  Term  Rep.  273. 
lot  The  unlawful  administering,  by 


any  associated  body  of  men,  of  am 
oath  to  any  penoui  purporting  to 
bind  bim  not  to  reveal  or  discover 
8uch  iinlawfal  combination  or  eon- 
spiraey,  nor  any  illegal  aet  done  by 
them,  &c.  is  felony  within  the  its- 
tute  37  G.  3,  e.  123,  though  the  ob- 
ject of  such  association  were  a  eoi- 
spiracy  to  raise  wages  and  make 
regulations  in  a  certain  trade*  sod 
not  to  stir  up  mutiny  or  sedition. 
Rex  V.  Q.  Mirks.    3  East^  ld7. 

102  The  statute  42  G.  3,  c.  90,  s.  61, 
enables  a  magistrate  to  make  an  or* 
der  for  payment  of  servants'  wa^ 
in  certain  cases ;  and  directs,  ibit 
in  case  of  refusal  or  non-payment  of 
any  sum  so  ordered  for  2t  days  af- 
ter such  determination,  he  maj  it- 
sue  his  warrant  of  distreiis ;  bat  it 
gi\es  an  appeal  to  the  seosioBs; 
held,  that  21  days  having  elapicti 
between  the  making  of  such  order 
before  the  appeal,  and  also  21  daji 
after  such  appeal  dismissed  before 
the  warrant  cf  distress  issued,  tbe 
magistrate  was  warranted  in  i»a* 
ing  such  order  of  distress  withoot 
proof  of  any  demand  subseqaent  to 
the  appeal.     Woottm  v>  Rorotj^ 

6  j^osT,  rs, 

103  A  statute  introduetive  ot  a  nfv 
qualification  as  to  the  subject  nat- 
ter, though  penned  in  the  affima- 
>tive,  repeals  a  former  statute  eoa- 
voerning  the  same  matter.  11ler^ 
ibre  the  atatnte  13  G.  2,  c.  28,  i.  A» 
.exempting  from  the  im|>ress  senrieo 
any  harpooner,  &e.  Mamanf  tat,  ia 
the  Greenland  trade^  is  kspUedlf 
repealed  by  statute  26  O.  3,  e.  il< 
a.  17,  wliioh  exempts  auch  harpooi' 
er,  &c.  whose  name  shall  be  uier^^ 
in  a  list  required  to  be  deliveivd^* 
oath  bv  the  owner  of  the  vessel  to 
the  collector  of  the  customs:  aad 
which  also  exempts  any  seaman  ea* 
lered  on  board  any  ship  intended  to 

Jiroceed  on  the  said  fishery  in  tk 
bllowing  season,  whose  name  ^ 
tie  Inserted  in  a  list  to  bejeiiteredsi 
aforesaidj  and  who  shall  have  giv^ 
security^  &e.  to  proceed  and  skaii 
proceed  accordingly  j  for  iha  It^ 
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statates  Buperadd  (he  iosertion  of 
the  seamairs  naoie  in  such  list  as  a 
eonditioD  precedent  to  the  exemp- 
tion.  Bx  parte  CartUhers,    9  Eak^ 

iOil  The  statate  42  O.  s,  c.  38,  forbids 
eorn  making  into  malt  to  be  weltedy 
while  it  is  a-ffoor,  before  12  days 
from  the  time  when  it  i«  emptied  out 
of  the  eistern.  The  stat.  46  G.  3,  e. 
139,8.  I9  repeals  the  provision  gener- 
al ly,  and  enacts  (s.  3,}  that  the  corn 
in  that  state  shall  not  be  wetted  till 
nine  dap,  &e.  after  the  ist  of  Jug, 
180&.  Then  s.  14,  enacts  that  this 
WLci  shall  commence  ami  take  effect, 
as  to  all  matters  whereof  no  special 
eommericement  is  thereby  provided, 
from  the  1st  of  A\igust  1806,  and 
shall  continue  in  force  till  the  25ih 
of  March  1807.  Held,  that  incor- 
porating the  14th  With  the  Ist  sec- 
tion, this  law  only  operated  as  a 
repeal  of  the  former  one  during  the 
time  limited  in  the  14lh  section; 
after  which  the  first  resumed  its  op- 
eration during  the  interval  between 
the  25th  of  Mirch  1807,  and  a  sub- 
sequent act  reviving  and  continuing 
the  46  G.  8.  The  Khig  r.  Rogers. 
10  East^  069. 

iO-^  Statutes  of  bankruptcy  of  one  of 
the  United  States  do  not  bind  the 
ereditars  of  the  bankrupt,  who  lives 
out  of  such  state,  unless  the  contract 
were  raade^^ere,    1 4^ass.  198. 

106  The  English  statute  of  8  and  9  of 
tV.  a,  resfiecting  actions  on  bonds 
conditioned  for  performance  of  cov- 
enants, has  never  been-  adopted  in 
this  cofiMnon wealth.    2  Mass,  541. 

107  The  provisions  of  the  third  sec- 
tion of  the  statute  of  1807,  e.  74, 
called  the  limitaiuM  and  settlement 
fctj  extend  to  the  ease,  where  a  te- 
nant in  a  real  action  cratms  to  hold 
under  a  title,  which  proves  defec- 
tive, as  well  as  where  he  holds  by 
yirtue  of  a  possession  and  improve- 
ment  only.  Baetm  v.  Qdlemer,  6 
Mass.  803. 

i08  The  acts  prescribing  the  limits  of 
ennnlies  and  towns  are  public  acts, 
«lf  which  the  eoart  will  judicially 


take  notice.    ComniomveaRh  v.  Th^ 
Inhab.  of  Springfield.    7  Mass.  9. 

109  The  limitation  and  settlement  act 
(statute  1807,  c.  74,)  does  not  ex- 
tend to  actions  tried  on  review*. 
Hart  V.  Johnson,    7  Mass.  4?72. 

110  Where  the  legislature  had  set  0^ 
one  with  his  estate  from  one  parash 
in  a  town,  and  annexed  them  to  a-' 
nother  parisl^,  it  was  held  that  tho 
eflleet  of  the  act  ceased  at  the  death 
of  the  person  so  set  off,  and  that  the 
land  owned  by  htm,  with  its  occu- 
pants, then  reverted  to  the  former 
parish.  Kingshary  v.  Slack  et  aU 
8  Mass,  104. 

111  The  statute  of  1808,  c  92,  re- 
specting the  limits  of  prison-yards^ 
militates  with  no  provision  of  the 
constitution  of  the  United  States^  or 
that  of  this  Commonwealth.  Wat' 
ter  V.  Bacon  et  al.    8  Mass.  468. 

112  In  an  action  qui  tam^  &c.  for  the 
penalty  given  by  the  7th  section  of 
the  act  regulating  inns  and  taverns, 
for  retailing  strong  liquors,  without 
a  licence,  it  was  held  that  the  li- 
cense granted  by  two  of  the  com^* 
missioners  of  excise,  without  the 
presence  or  consent  of  the  supervi-- 
sor,  and  when  they  were  not  assem- 
bled for  the  purpose  of  granting  Ir- 
cences,  was  ilfegal  and  void ;  and 
such  a  licence,  though  regular  on 
the  ftice  of  it,  is  no  justiileation  to- 
the  tavern  keeper,  who  is  liable  for 
the  penalty.  Falmer  qui  iam,  8^c* 
V.  Doney.    2  Johns.  Cos,  346. 

But  a  tavern  keeper  who  has  a  lesal 
and  competent  licence,  is  not  liaole 
to  the  penalty  for  retailing  liquors 
after  his  licence  has  expired,  and 
before  the  time  of  the  next  meeling^ 
of  the  commissioners  of  excise,  for 
(he  purpose  of  granting  licences. 
Ibid. 

113  Proceedings  under  the  11th  sec- 
tion of  the  act  to  regulate  highways^ 
are  to  be  in  a  summary  way,  the  o- 
verseer  is  the  judge  of  the  delin- 
quency of  the  party,  and  the  justice 
in  issuing  a  warrant,  acts  ministeri- 
ally, and  is  not  bound  to  give  the 
party  notice  of  the  complaint,  or  t^ 
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samiiion  bim  to  ikppear^  or  ghew 
cause  s^iast  the  char^^e.     Boidon 

It'll  In  an  action  of  debt  for  the  pe- 
nally given  by  the  act  to  lay  a  duty^ 
S^c,  and  regulating  inns  and  taverns 
{^z^  sea.  c.  164')  if  the  defendant 
plead:«  in  bar  a  former  conviction 
for  the  same  offence,  he  roust  give 
in  evidence  to  support  his  plea»  a 
conviction  drawn  up  in  the  form 
prescribed  by  the  8th  section  of  the 
act  for  the  recovery  of  debts  to  the 
Talue  of  2{^  dollars  (31  ses.  c  804,) 
Beadleston  v.  Sprt^ue.  6  J(^in8. 
Rep.  lot. 

The  person  who  first  commences  a  qui 
tarn  action  for  the  penalty,  not  the 
person  who  first  recovers  jud^meut^ 
IS  entitled  to  the  penalty.    Ibid. 

it 5  Where  a  person  in  custody  on 
a  ca,  so.  has  been  discharged  under 
the  act  for  the  relief  of  debtors^  with 
respect  to  the  imprisonmeM  of  their 
persons  {Z^  ses.  c.  66)  the  plaintilf 
may  issue  h  fieri  facias  against  his 
goods,  &c.  at  any  time,  afterwards, 
though  more  than  a  year  has  elaps- 
ed, without  a  previous  scire  facias 
to  revive  the  judgment.  Qonnigal 
v.  Smith*    6  Johnson^s  Rep.  106. 

It6  Where  a  person  purchased  land, 
at  a  sheriflTs  sale,  in  177«,  and  a 
deed  was  delivered  to  a  third  per- 
son, to  be  delivered  to  the  grantee, 
on  payment  of  the  purchase  money, 
and  the  purchaser  did  not  pay  the 
money,  but  was  afterwards  attaint- 
ed in  1779,  it  was  held  that  the 
state  could  not,  by  paying  the  mo- 
ney, perform  the  condition  so  as  to 
devest  the  estate  of  the  original 
debtor  or  his  heirs ;  and  that  a  pri- 
vate act  of  the  legislature,  passed 
on  the  petition  of  the  judgment 
creditor,  directing  the  land  to  be 
sold,  and  the  money  to  be  paid  to 
the  creditor,  did  not  take  away  the 
right  or  interest  of  the  debtor,  or  of 
his  heirs,  or  effect  any  person  not  a 
party  to  the  act.  Catlin  v.  Jackson 
ex  flem.  ChafZn  et  aL  in  error,  8 
Johns.  Rep.  530. 

117  Whero  a  sheriff'  had  a  person  Uk 


custody  on  an  atlacliroent  for  iion« 
payment  of  costsi,  and  the  shcritf 
discharged  him,  by  an  order  made 
by  the  court  of  common  pleas,  pur- 
suant to  the  act  for  the  relief  of 
debtors  wifb  respect  to  the  impris- 
onment  of  their  persons;  it  wsi 
held,  that  the  order  for  bis  dis- 
charge was  void,  as  he  was  not  in 
custody  on  a  conviction  for  a  eon- 
tempt,  bnt  only  to  be  brought  up  to 
answer  on  interrogatories  ;  ami  the 
sheriff' u as  held  liable.  Jacksonx. 
Smith.    5  Johns.  Rep^  ±15. 

1 18  The  act  concerning  distresses,  does 
not  apply  to  a  case  of  a  levy  oa 
personal  property,  made  by  an  offi- 
cer, under  a  warrant  in  the  natore 
of  an  execution.  Ro^rs  v.  Breics- 
ter.    5  Johns.  Rep.  1 25. 

119  A  person  having  a  right  to  a  fer- 
ry, granted  under  the  act  to  rc«o- 
late  ferries  within  this  state,  eao- 
Bot  maintain  an  action  on  the  case, 
for  the  disturbance  of  his  ri.^lit. 
His  only  remedy  is  for  the  penalty 
given  by  the  statute.  Mmy  v.  Bst" 
ris.    B  Johns.  Rep.  i75. 

120  The  act  to  settle  disputes  con- 
cerning titles  to  lands  in  Onofidaga 
county,  is  a  constitutional  act. 
Jackson  ex  dem.  Lepper  ▼.  Gris- 
wold.    5  Johns.  Rep.  189. 

121  Under  the  act  for  giving  relief  a- 
gainst  absent  and  absconding  ddHoru 
the  creditor  cannot  maintain  a  loit 
at  law,  for  his  debt  against  tbe 
trustees  appointed  pursuant  totlie 
act,  before  the  demand  has  bees 
proved,  or  adjusted,  and  the  divi- 
dend declared.  The  proper  reme- 
dy is  by  petition  to  the  equity  pow- 
ers of  the  court,  under  which  tke 
proceedings  are  instituted,  who  will 
either  compel  the  trustees  to  do 
their  duty,  or  advise  them  in  case 
of  doubt,  or  difficulty.  The  tro^- 
tees  under  this  act,  may  plead  the 
statute  of  limitations  in  the  sane 
manner  as  the  debtor  himself  csoM 
have  done.  Feck  v.  The  Trustm 
of  Randall.     1  Johns.  Rep.  165. 

122  The  act  for  the  inspection  of  floor 
intended  for  exportation,  does  fiot 
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Ireqatre  that  flour  one0  iiupeeie4    ^IftQderand  false  pews,    4«Miu».  IH 

and  shipped,  and  afterwards  dam*    Westminster,  2,  c  3^  &  c  20, 

af;ed  by  tea  water,  shoold  be  again  1  Mass.  863 

inspected    before    it    is    exported.  36'^ 

Qnswold  V.  The  J>tew»York  Ins,  Co. 

1  Johns,  Rep,  205.  Edward,  III* 

123  An  aet  of  the  legislature^  contra<» 

ry  to  the  treaty  between  Cheat- Bri*    1,  e  7,  Executors,  &c.      8  JIfass.  322 
tain^  and  the  United  States^  of  1791',    4,  c  1 1,  Executors,  &c.        Ibid. 
was  held  to  be  inoperative.    Jack-    4,  c  11,  Justices  of  the  peace 
son  ex  dem.  FoUiard  and  Wallace  v.  1  Mass,    60 

Wright    4  Johns,  Bep,  75. 

124  An  aet  of  assembly  of  the  late  Richard,  U. 
province  was  nut  deemed  to  be  re- 
pealed by  the  king  and  council  till    0,  e  5,  Slander  and  false  news^ 
notification  here.     1  Dallas^  9.  4  MdsSn  164 

125  It  is  fairly  to  be  inferred  from 

the  general  tenor  of  the  act  of  as-  Henrt,  IV. 

sembly  for  the  revival  of  the  laws, 

that  the  legislature  thought,  that    5,  c  5,  May  ham,  7  Mass.  248 

the  seperation  from  Oreat^Britain^ 

worked  a  disolotion  of  all  govern-  Henrt,  YIIL 

ment.    1  DaUas^  58. 
126*  The  confiscation  acts  of  Qeorgiay    27,  e  10,  Uses  and  trusts,  8  Mass,  493 
are  not  repugnant  to  its  constitution.  7  Mass.  154 

4  Dallas^  14.  190 

127  The  law  against  ConnecticuJt  in-  8  Mass,  233 
tmders  is  constitutional.  4  DaUasj  484 
205.                                                   ^i  c  16,  Emolument,     4  Mass,  543 

128  The  EnglisJi  statute  of  frauds  and  83,  c  1,  Frauds,  6  .^foss.  72 
perjuries  does  not  extend  to  Pemt-  27,  c  6,  Mayhem,  7  Mass.  245 
sjhania,    4  Dallas^  152. 

129  The  English  statute,  respecting  Philip  and  Mart. 
collateral  warrantees  (4  Ann.  c.  16, 

s.  21,)  does  not  extend  to  Fennsylm'    1  &  2,  c  8,  Slander,  Sec    ^Mass^  16* 
nia.    4  DallaSf  168. 

Elizabeth. 
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COMMENTED  ON  IN  MASSACHUSETTS     13,  C  7,    OaukrUptCy^  7  MoSS.  216 

REPORTS,  c5,  Fraudulent  conveyances, 

3  Mass.  493 
I.  English  Statutes.  c  5,  Frauds,  5  Mass.  Oft 

II.  Statutes  of  (he  UnUed  States,  c  9,  Commissioners  of  sewers, 

UI.  Statutes  of  the  late  Colonyj  and  4  Mass,  175 

Province  of  Massachusetts  Bay.    8,  c  4,  Larceny  from  the  person, 
IV.  Statutes  of  the  CommonweaUL  *  1  Mass,  247 

flff,  c  4,  Voluntary  conveyances, 
L  English  Statutes,  6  Mass.    SS 

Edward,  I.  James,  I* 

Westminster,  i,  c  34.  Costs  to  officers^  i  Mass.    01 

VOL.  Ill,         44  i,  e  15,  Bankrupt,  8  Mass.  50Q 
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SI,  c  19,  Banknipt,        3  Mass.  499    1798,  July  i4,  Direet  Tax, 

^  J^Iass.  668  4  Mass,  38(T 

Charles,  IL  ^iH  ao,  Navy^       7  •Voss.  :so7 

4,  Arsenals,     8  Mass.  76 

^3,  e  24,  Certiorari^        4  JH/bss.  176  1799,  .^rcA  2,  Coileeiion  of  Du- 

17,  c  8,  AdioiDistraton,       Ibidy  612  ties,                        8  Mass.  523 

^2,  el,  Cofiveo tides,          Ibid^  175  1800, n^iiri/ 4, Bankrupt,  iMass.  68 

29,  eS,  Frauds,               B  Mass.  136  I3i 
22  &  28,  e  25,  Game,      fi  Mass.    5S  283 

e  1,  Coventry  act,    7  Mass,  246  011 

3  Mass.  328 
William  and  Mary.  540 

4  .¥055.     95 

3  &  4,  e  14,  Devises,       &  Jtfoss.  151  B  Mass,  248 

6  Mass.    Si 
William,  IIL  310 

7  Mass.  213 
10  &  11,  Limitation  of  writs  of                                                   8  Mass.  3or 

error,  1  Mass.  370  dpril  23,  Navy,        7  Mass.  8^ 

9  &  10,  e  15,  Referees,    5  Mass.  338    1802,  March  16,  Direct  Tax, 

4  Mass.  383 
Anne.  1804,  March  3,  Direet  Tax, 

4  Mass.  383 

3  &  4,  e  9,   Promissory  notes,  1807,  Deer.  9,  Embai^o,  7  Mass.  331 

1  Mass.    61 

4  &  5,  c   16,   Pleading   double,  HI.  Statutes  of  the  late  Colony^  tad 

Ibidf  230         Province  of  Massachusetts  Bay. 
4,  c  9,  Principal  and  accessory, 

3  Mass*  131    1633,  Boston  Market,  8  Mass.  B2i 

4641,  Free  Fiiihin^,  4  Mass.  143 

Geo  RE,  I.                                   Recording  Deeds,  ihidj  544 

6  Mass.    26 

6,  c  21,  Certiorari,           4  J^a8s.  176            Conveyances,  5  Mass.  473 

1*1,  e  SO,  Certiorari,            Ibid.                   Dower,  7  Mass.    29 

3,  c  11,  Sheriffs,    /         5  Mass.  397   1641,  2,  Alienatioa  of  lands, 

'  4  Mass.  638 

George,  IL                       i642.  Fences,  6  Mass.    98 

Sea  Shore.  ibid,  436 

30,  e  24,  Cheats,             9  Mass.    73   1646,  Marriages,  7  Mass.    68 

1649,  Practice    of  Medieine, 
George,  IH.  6  Mass.  140 

1651,  Alienation  of  land,  4  Mass.  544 
ft,  o  16,  Nullam  tempns  act,  Coveyanees,  5  Mass.  473 

1  Mass.  356  1696,  Exeeators,  &c.       4  Mass.  65^ 

II.  Statutes  of  the  United  States.  Williai^  and  Mart. 

11790,  May  26,  Authentication  of  4,  c.  2,  Intestate  Estate,  1  Mass.    4T 

records,                 1  Mass.  401  331 

July  20,  Seamen,      4  Mas^.  664  c  17,  Oath  of  a  justice,  1  Mass.  4S8 

i^92.  May  8,  Militia,          Ibid,  241  5,  c  l7  Militia,                      ibid,  45$ 

^94,  May  8,  Pest-Office^  6  Mass.    76  4^  6  10,  ^inistsr,            8  Mass.  280 
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c  12,  Minister,             3  Mass.  280  7,  e  1,  Mills,                         tbidf  5Ct 

I  c  13,  Poor,                        ibidj  322  13,  c  1,  Kndonemeut  of  writs, 

e  20,  Ministers,                 ihidy  280  8  Mtss.  4£F1 
4,  e    S,  Distributions,      4  Mass.  118 

e  13,  Settlement   of  Paupers,  George,  I. 

ibidy  ±24i 

125  7,  e  8,  Parish  Meetings,  3  Mass.  281 

129  8  &  4,  e  8,  Parish  oilieers,     Und^  281 

0,  e    3,  Legacies,                  ibidj  6B5  10,  c  3,  Parish  Meetings,      Vfid,  281 

6,  e  11,  Enclosing  lands,  0  Mass.    03  13,  e  6,  Executors,  &e.          ibid,  298 

4,  e    2,  Intestate  estates,  7  Mass.    83  6,-e  2,  Distribution,          4Jtfias5.  119 

c  10,  Marriages,                 ibid,    8%  10,  c  7,  Coroners,                  ijruf,    70 

SyC    d,  Bail,                    7  Mass.  347  8,  e  4,  Marriages,           ^7  Mass.    64i 

12,  e  4,  Coroners,  ibid,  lia 

William,  IM. 

C^BOKOE,  U. 

6,  e  2,  Insolvent  Estates,  1  Mass.  504  8  &  9,  Equity,  1  Mass.    11 

0  3,  Lands  liable  for  debts,  i6«     47  16,  a  3,  Militia,  ibid,  159^ 

9,  c  2,  Jusiices  of  the  ))eaee,  ib.    408  ^3,  e  2,  Partition  of  intestate  es- 

12,  e  7,  Posthumous  children,  Tate,  ibidf  331 

Ibid.  148  l,e  9,  Executors,  &c.     8  Mass,  29S 

12  &  13,  e  7,  Suits  against  per-  4,  c  2, Prisoners,  ibidy  loa 

sons  out  of  the  Province,  tbidy   344  7  &  8,  e  d.  Prisoners,  i^,  104i 

12,  e  7,  Heir,                   8  Mass.    20  IS,  e  6,  Hopkiuton  Jands,      ibid,  314* 
9,  e  2,  Justices  of  the  peace,  18,  c  1,  Costs,  6  Mass.    20 

4  Mass.  470  0,  c  2,  Coroners^              7  Mass.  142 

■c  7,  Conveyance  of  land,   ibidj  5^2  c  3,  Intestate  estates,         ibidy    Bit 

639  16,  c  5,  Accounts,                 4Me/,  14^ 

11,  e  t,  Court  of  sessions,     Undy  467  30,  e  3,  Highways                  ibid,  16S 

e  2,  Justices  of  the  peace,  ibid,  470  83,  e  2,  intestate  estates,       itid,    84 

e  3,  Superior  court,  &c.    ibid,  174  .<(,  c  2,  Set  ofiT,                 8  Mass.    420 

e  6,  Sheriff;                         i&u/,    70  45SS 

12  &  13,  c  10,  Settlement  of  1,  c  4,  Trespass,             4  •Vo^.   ^4$ 

Paupers,                         ibid,  129  10,  e  3,  Settlements,              ibid,  I2d 

13,  c  15,  Superior  court,        tAwl,  470  12,  c  5,  Trespass,                  ibid,  147 
%  &  to,  e  Id,  Referees,  5  Mass.  338  13,  c  1,  Settlements,              i6u/,  125 

9,  e  7,  Registry  of  deeds,  6  Mass.    25  1,  129 

10,  c  4,  Enclosing  lands,       ibid,    93    23,  c  6,  Intestates  estates,     i^u/,  11# 
e  14,  Mortgages,  ibid,  269    32,  c  46,  Executors,  &c.         ibid^  6ST 

7,  c  6,  Marriages,  7  Mass.    5h 

8,  c  4,  Executors,  iHd^,  294  George,  IIL 

9,  e  7,  Dower,  ibid,    20 

13,  c  11,  Attachment,  ibidy  129    3  &  4,  o  9,  Newburyport. 

c  16,  Reviews,  ^id,  344  4  JUSzss.  390 

it,  e  8,  Superior  court,    8  Mass.    89    10,  c  7,  Cohassett^  ibid,  390 

13,  e  11,  Common  pleas,       ibid,    91    7,  c  3,  ^Settlements,  i&ir/,  129 

14,  c  i,  Ludhiw^  ibid^  390 

Anme.  c  12,  West  Springfield,    ibid,  399 

7,  e  3,  Settlements,  7  JV/7ss.      8 

t,  c  3,  Parish  officer,        3  Miss.  28 1    13,  c  6,  Marria^s,  ibid,    54 

9jc2,  Heir,  ibid,     15 

e  S,  Parish  officers,  i6iJ,  281      lY.  Statuks  of  ike  Commonwealth. 

2,  c  2,  Slaves,  4  Jifcss.  125 

4?  c  6,  Slaves,  i6i(f,  125    1777^  Treason^  i  Mass,  Z'^ 
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1778,  Militia,  -If  Mass. 

1779,  Jpril  BO,  Conspirators  and 

Absentees,  ibidj 

4  Mass* 

1780,  December  4-,  Conspirators 
and  Absentees,      1  Mass. 

^priliU  Milford,  4 Mass. 
c  t7i,  S.  J.  Court,      8  Mass. 

1781,  i^//irc/t  3,  Militia,   t  Mass. 

1782,  July  3,  Courts  of  Sessions, 

ibid. 
Courts   of   common    pleas, 

ibidj 

c  9,  S.  J.  Court,  3  Mass. 
e  9,  S.  J .  Court,  4  Mass. 
c  11,  Pleas    in  abatement 

ibid, 
eli^CQfflmon  pleas,  SMass. 


45S 

360 

290 

860 

39Q 

89 

459 

59 

416 
41^8 
210 
467 

592 
94 
100 
194 
195 
i938 
377 
399 
463 
89 
20 
261 
127 
261 
298 
397 
016 
15 
261 
021 
315 
139 
152 
153 
154 
321 
634 

eS2,  gettlemeat  of  estates, 

ibidf  153 

322 
870 
480 
602 

c  36>  Intestate  estates,   ibidf  120 

848 


e  11)  Common  pleas,  6  Mass. 

e  11,  Common  pleaa,7Mass« 

e  9,  8.  J.  Court,       8  M^s. 

1783,  e  24,  Heir,  3  Mass. 


e  32,  Executors, 


ibidj 


c  36,  Heir, 


iUd, 


c  46,  Probate  courts,      ibid, 
c  57,  Exeeulions,  ibid, 

c  21,  Devising  land8,4  Mass. 


e  97i  Transferring  estates, 

047 
G  38,  Gnardiansji    .        ibid,  149 

195 

e  42,  Justices  of  tbe  peace, 

ibid,  174 
289 
469 
593 
672 

c  44,  Sheriffs,  ibid,    69 

364 

c  46,  Probate  coiqls,     ibid,  461 

c  51,  Justices  of  the  Peace, 

ibid,  46S 

c  55,  Usury,  ibid,  157 

e  07,  Executions,  ibid,  i5S 

408 
c  5d,  Satisfying  judgments, 

4jyil5S.  464 

c  59,  Executors,  jcc       ilnd,  620 
c  24,  Administrators,  0  Mass. 

e  37,  Frauds,  0  Mass.  136 

831 
474 

e  88,  GhiardiaBs,  Und,  4S7 

c  39,  Service  ef  writs,  ibid,  100 
c   42,   Power    of  justices, 

iUd,  130 
c  46,  Probate  courts  ibid,  223 
e  00,  Usury,  ibid,  175 

e  07,  Executors,  ibid,  374 

400 

c  24,  Executors,  &e.  6  Mass.  152 
c  82,        ditto.  ibid^  152 

e  37,  Registry  of  deeds,  ibid,   S5 

29 

c  42,  Trials,  ibid,   2 

e  01,  Justices   of  the  peace, 

ibid,  348 
c  07,  Executions,  Hid,   32 

e  64,  Daiton,  ibid,  501 

c  24,  Devises,  7  Mass.    87 

e  27,  Private,  ibid,   W 

c  82,  Intestate  states,  ibid,  145 
e  36,  Executors,  &c.  ibU,  410 
e  87,  Transferring  estates, 

ibid,  191 
e  88,  Lunatics^  ibid,  m 


c  41^  Paiiition^ 

c  42|  Jastiees, 

c  43,  Coroners, 
c  44<«  Slierifls, 
e  dl,  Justices, 


7  Mass.    08 

004 
ibidf  386 
440 
ibid^  142 
iH(f,  465 
ihidy  28d 
840 
e  52,  Copartners,  &e. 

7  Jtfass.  136 
e  55,  Usury,  t^uf,    62 

361 
c  57,  Executions,  ibid,    72 

113 
c  59,  Attachments,  ibid,  255 
c  24,  Legacy,  8  Mass.  512 

e  32,  Executors,. &c.       ibidj  182 
c  36,  Estates  real, 
c  87,  Registry, 
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c  28,  Writs,  ^c. 


c  10,  Bail, 


c  28,  Writs,  &«, 


€41,  Prison  bonds, 


ibidf  132 
ibid;  442 


e  67,  Executians, 


c  38,  Guardians, 
c  59,  Usury, 

135 

259 
284 
ibidj  118 
320 
335 
413 
1  Mass,  46 
518 

/u|te  20,  Insolvent  estates,  ibidy    40 

235 

507 

e  28,  Foross  of  writs,  S  Mass.  196 

199 


1784,  Feb.  26,  Poor, 


e  41,  Prisoners, 
e  28,  Writs,  &e. 


210 

ibid  J  103 

4  Mass.  100 

219 
484 
616 
6^5 

ibidj  364 
6- Mass.  374 

ibidy  95 
*238 
318 
195 
848 
400 

e  66,  Treble  Damages,  iKd,  BIB 
c  28,  Writs,  &e.       6  Mass.      4 

19 


0  41,  Prisoners, 

e  10,  Bail, 

c  28,  Writs,  &e. 


349 

7  Mass.  331 

494 

490 

ibidj  169 

345 

477 

ibidy  128 

142 

345 

462 

ibidy  10  L 

200 

c  66,  Rccoi^nizances,      ibidy  £8^ 

e  1^  AdiDinistrution,8Mass.  506 

c  25y  indorsement  of  writs, 

ibid^  451 
c  28,  Courts,  ibidy  116 

272 

471 

233    1785,  Feb.  17,  Lewdness,  &e. 

ibidy  130  1  Mass.      8 

ibidy  102   March  10,  Militia,  ibid,  459 

15,  Larceny,  Undy  337 

477 
517 
JV*oi;.  4,  Remedies  in  equity, 

ibidy  197 
C46,  Collector   of  Taxes, 

3  Mass.  424 
c  50,  Taxes,  ibidy  428 

c  70,  Collectors,  ibidy  425 

c  75y  Voters,  ibidy  426 

c  22y  Remedies  in  emiity, 

4Maft8.  445 

c  62,  Jointenants,           ibidy  567 

5  Mass.  349 

8  Mass.  274 
c  22,  Equity,  5  Mass.  119 
e  12,  Wills,  ibidy  222 
c  47,  Appeals,  ibidy  195 
c  66,  Bastard  children, 

^       ibidy  518 
c  69,  Divorce^  ibidy  198 

c  70»  Distresses,         ibidy  405 
c  75,  Corporations,     ibid,    99 

101 

430 

c  22,  Equity,        6  Mass.     58 

239 
c  52,  Fences,  ibid,    92 

95 

c  53,  Taxes,  ibid,    44 

92 


sso 
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c  53,  Taxes,         6  Mass.    95 
c  69,  Divorces,  Hid,     36 

c  76,  County  treasurer^ 

iW,  462 
c  62,  Jointenants,  7  Mass,  131 

136 
c  66^  Bastard  chSdren, 

ibid,  341 

S96 

c  69,  Divorces,  ibid,  502 

c  70»  Collectors,         ibid,     91 

c  67,  Scots  ch.  Society 

8  Mass.  533 
c  70,  County  Treasurer, 

ibid,  276 
1786,2^^*.  20,    Parishes, 

1  Mass.  189 
March  IS,    Taxes,  Non-resi- 
dents, ibid,     48 
Divorce,  Alimony, 

ibid,  242 
341 
ibid,  242 
ibid,  189 
ibid,  411 
448 
158 
c  10<  Parishes,      6  Mass.  281 
c  21,   Justices    of '  the 

peace,  i^id,  224 


c  67,  Highways,    6  Mass.  492 
c  68,  Spirituous  Liquors 

iM,  348 
c    3,  Marriages,    7  Mass.     54 

88 
c  10,  Parishes,  ibid,   441 

c  21,  Referees,  ibid,    92 

95 

and  8  Mass.      1 

c  51,  Costs,         7  Mass.      24 

515 
c  66,  Reviews,  ibid,  344 

472 
500 
ibid,  162 
379 
ibid,  S79 
49 


c  67,  Highways, 


c  81,  Highways, 
17«7,  Feb.  13,  Costs,    1  Mass. 
15,  Probate  matters, 
>  ibid, 

26,  Reviews, 


ibid, 


June  22,  Marriages, 
28,  Parishes, 
July  7,  References, 


70 

3 

180 

483 

27,  Highways,        iHd,    86 

420 
March  5,  Highways,         ibid,  15S 
Nov.  21,  Sales  by  Feme  Co- 
vert, ibid,  256 
c    9,  Westport,     4  Mass.  S90 
c  48,  Slave  trade,  8  Mass.  377 


c  51,  Costs,  ibid,  234 

c  13,  Limitation,  4  Mass.  417 
<:  14,  Portland,  ibid,  385 

c  21,  Referees,  ibid,  242 

249 

520 

532 

c  55,  Probate  Bonds,  ibid,  319 

c  66,  Review,  ibid,  447 

615 
c  81,  Highways,  ibid,  422 
c  67,  Highways,  5  Mass.  436 
•c  81,  Highways,  ibid,  297 
c  21,  Referees,      0  Mass.    70 

496 
«:  66,  Reviews,  ibid,  498 

tc  97,  Highways,  ibid,  25 i 


398    1788,  June  18,    Reviews, 


1  Mass.  15S 
19,  Frauds  and  perju- 
ries, ibid,  504* 
Penal  Actions,  ibid,    50 
c  47,  Review,        3  Mass.  298 
c  51,  Executions,        ibid,  220 

26i 

c  66,  Executors,  ihid,  402 

C.51,  Executors^  8cc. 

4  Mass.  155 

598 

609 

c  62,  Freeport,  ihid,  390 

c  65,  Impounding  cattle, 

ibid,  471 

c  67,  Confession  of  debts, 

ibid,  sn 
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c  IG,  Fratids, 


5  Mass.  801 
S60 
c  51,  Mortgages,  ibid^  241 
c  65,  Fences,  6  Mass.  98 
ell,  Review,  7  Mass.  252 
c  12,  Limitations,  ibidf  63 
c  16,  Frauds,  ibid,  2S4« 

c  66,  Executors,    8  Mass.  Ill 
1789,  Jan.  SO,  Marshpee  In- 
dians,        1  Mass.  177 
Feb.  9,  Reviews,        ibid,  1,150 
14,  Impounding  cattle, 

ibid,  167 
14,  Sales  by  executors, 

ibid,  251 
Jtffftf  22,  References  in  the 
courts  of  pro- 
bate, ibid,  200 
25,  Replevin,  .        ibid,  421 
c  14,  Settlement,  8  Mass.  440 
c26.  Replevin,  ibid,  199 
c  14,  Settlement,  4  Mass.  388 

495 

c  19,  Schools,  ibid,  5S6 

c  26,  Replevin,     4  Mass.  614 

Replevin,   5  Mass^  316 

280 
c  46|  Guardians,  ibid,  427 
c   4,  Taxes,  6  Mass.    44 

c  26,  Replevin,  ibid,     57 

0  14,  Settlement,  7  Mass.       3 
c  26,  Replevin,  ibid,  354 

c  51,  Fishery,  ibid,  210 

c  19,  Parishes,      8  Mass.    97 
1790,  c  39,  Settlement, 

3  Mass.  441 
^91,  Jtt«(.  18,  Reviews,  1  Mas.  230 
<  c  44,  Settlement,  3  Mass.  44 1 
^     c  13,  Inquest  of  ofiice, 

4  Mass.  290 


c  17,  Review, 
c  56,  Quincy, 
c  39,  Russell, 
c  58,  Lord's  day, 
c  60,  Estates  tail, 
c  22,  Taxes, 
€  60,  Estates  tail, 


ibid,  484 
ibid,  315 
ibid,  390 
ibid,  464 
ibid,  195 
5  Mass,  403 
ibid,  63 
447 


c  13,  Inquest  of  officer 

6  Mass. 
c  58,  Sunday,       8  Mass. 

1792,  c  69,  Settlement,  3  Mass. 
c  41,  Pleading,  4  Mass. 
c  41,  Brief  statement, 

6  Mass. 

1793,  Feb.  25,  Officers,  gene- 

ral issue,  1  Mass. 

June  22,  Mflitia,  ibid, 
c  34,  Settlement,  3  Mass. 
c  59,  Settlement,  ibid, 
c  14,  Militia,         4>  Mass. 


c  34,  Settlements,       ibid. 


441 

8T 
441 
500 


c  59,  Poor, 


ibid^ 


c  34,  Settlement,  5  Mass. 
c  59j  Poor,  ibid, 


c  59,  Settlement,  6  Mass. 
c  34,  Settlement,  7  Mass. 
c  59,  Settlement,  8  Mass. 

c  75,  Sett-off,  ibid, 

1794,  Feb.  26,  Poor,     1  Mass. 

June  20,  Insolvent  es- 
tates, ibid. 


c  56,  Foreign  attach- 
ment, 3  Mass. 


c  53,  Sherifis,      4  Mass. 
c  65,  Foreign    attach- 
ment, ibid 


48 
531 

85 
441 

44^ 
174 
377 
556 
280 
385 
388 
495 
181 
275 
541 
432 
246 
32S 
86 
328 
502 
S 
104« 
277 
421 
460 
518 

40 
235 
507 

33 

36 

68 

i21 

7$ 

SI 
85 
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c  65^  Foreign  attachment, 

4  Mass*  102 

170 

238 
275 
507 

c  48,  Poor  prisoners, 

5  Mass.  245 

c  65,  Trustee  act,       ibid,  207 

364 
c  34,  Settlement,  6  Mass.  52 
c  38,  Impounding,  ibidj  92 
c  65 i  Trustee  act,  ibidt  60 
c  64,  Apprentices,  7  Mass.  145 
c  65,  Trustee  act,  ibid,  260 
c  18,  Sutton,  8  Mass.  97 
1795,  Feb.  28,  Trustee  act, 

i  Mass.  18 
122 
471 
4  Mass.  412 
437 
ibid,  559 


c  41,  Fees, 

c  47,  Mills, 


c    8,  Auctioneer,  5  Mass.  505 
c  41,  Fee  Bill,  ibid,  395 

c  4  L ,  Constables,  6  Mass.  400 
c  74,  Flowing  lands,  ibid,  398 
c  41,  Fee-Bill,       7  Mass.     34 
1796,  Feb.  13,  Fees  of  officers, 

1  Mass.  227 
24,  Militia,        ibid,  445 

26,  Debt  on  judg- 
ment,  ibid,  406 
Sherifisaid,    ib.  491 

27,  Mills,  ibid,  428 
Disclaimer,  &c. 

ibid,  134 
c  55,  St.  Andrew's  church, 

4  Mass.  570 

c  89,  Lord's  day,         ibid,  464 

c  57,  Highways,   7  Mass.  162 

c  85,  Pilotage,  ibid,  K>6 

.  1797,  c  63,  Flowing  lands, 

3  Mass.  186 
c  50,  Absent  defendants, 

4  Mass.  483 


crrBD,  s^c.  IV. 

c  70,  Fisheries,  ibid, 

c  50,  Absent  defendants, 

5  Mass. 
c  70,  Fisheries,  ibid^ 

c  74,  Liimitation,  6  Mass. 
c  13,  Pilotage,  7  Mass, 
c  62,  Vagrants,  ibid, 

c  50,  Highways,  8  Mass. 
,1798,  Feb.  3,  Depositions, 

1  Mass. 

1 7,  Suits  against 
persons  out  of 
the  state,    ibid, 
c  77,  Equity,         4  Mass. 

c  20,  Gaming,       5  Mass. 
c  77,  Equity,  ibid, 

Equity,         6  Mass. 
c  76;  Equity,         7  Mass. 
c  13,  Arsenals,      8  Mass. 
1799,  March  1,  Equity,  1  Mass. 
c  66,  School   districts, 

3  Mass. 

c  87,  Public  worship,  ibid, 
c  66,  School   districts! 

4  Mass. 

c.  73,  Militia,  M 

c  87,  Public  worship,  iHd, 


431 

194 
325 
305 
307 
16$ 
457 

75 


344 
445 

611 

90 

109 

119 

265 

199 

72 

11 

231 
426 

536 
558 
269 
570 


c  66,  School   districts, 

5  Mass. 

c  81,  Municipal  court,  iWi 
c  87,  Public  worship,  iH^j 

c31,    Boston    streets, 

6  Mass. 


c  57,  Executors, 
c  87,  Taxes, 


ittd, 
ibid, 


c  73,  Militia,  »*«'^> 

1800,  Feb.  26,  Restraining  cat- 
tle,   1  Mass. 

M0rch  4,  Public  worship 

ibid, 

4,  Militia,      iiiJf 


3S1 

91 

257 

535 

?49 
251 
20 
416 
417 
2S1 

170 

35 
57 
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h^ei^TMMfw^tiojixitt^i  0  ISO, Coimtoifeit,   8 Mass.    69 

ligKNis  society  in  Russell,  ^^^ 

^®-  *  »^''«s.    fi^*  ^^05,  e  too,  Poor  debtors,  3  Mass.  196 


0  »»,  Sheriff's  boods,  4  Mass. 
e  11^  Militra,      «       ibid, 


69 

1755 

179 
277 


4^  Mass.  44^ 

tftirf,  279 

B  Mass.  488 

6  «%iss.     18 

7  Mass,  441 


c  53,  D8c;hton  hri^,  8  Jlfcss.  283 

c  44,  Suffolk  jurors,  8  Mass,    oi 

6  37,  Private,  8  wlfe«.  18^ 

i802,  c  78,  Brewster  ineiA-porat- 

«<*>  8  .^05$.  278 

c  138,  Highwajs,  ibid,  408 

e  33,  Defeazance, 

e  76,  Brenrster, 

e  138,  Jurors, 

c  138,  Highways, 

c  88,  Private, 

c  124,  Private,  _, 

i80S,  Feb.  19,   Dividing  Har- 

^Jch,  1  Miss.  184 

c  93,  Filing  excieptioiks, 

3  Mass,  209 

c  93,  S.  J.  Court,      4  Mass.  807 

c  103,  MiliUa,  ibid,  671 

e  188,  Commoo  pleas,    Vnd,  244 

«,     ^.,.  ,  4«»   IdOBj  e  92,  Prisonr, 

e  180,  Blaehili  turnpike, 

8  .AEm^.  168  0  99,  6aiiks^ 

421  1809,  C  38,  Prisons, 

ibid,  42i  e  37,  Banks, 

ilnd,  377  e  io8,  MiHtia, 

8  Mass:    88  e  127,  Counties 

08  ^  17,  Common  pleas,  6  Mass.  468 

„,          ^   ,                  ^480  1810,  c  131,  Tumprkes,  &c. 

1804,  Feb.  20,  Judiciary,  i  Mais.      8  7  I^ass.  204 

«  ^       ?i*  •  ^*®»  Prisons,         8  Mass!  428 

e  81,  Inceodiaries,    8  Mass.  284 

c  123,  Felonious  assaults,  statutes   construed,    explained^ 

-.    «         ,  *  •^^"^   *^        ^"^  C1TE0,  IK  RSlf-TORK  R£t>ORTS. 

e  88,  Promissory  no(e9, 

^  ^     -.      ,  «  •^fl«'  28*6    1779,  Ort.  22j  sess.  3,  c  25,  For- 

*  76,  Dorefaester  turnpike,  feitore  and  attainder, 

^^  ^       . .  **"?>  *^^  8  Johns.  tUp.  ioB 

c  83,  Bxecotions,  ibid,  271   1783,  F«6. 14,  6  sess.  e  12,  Pri- 

e  128,  Turnpikes,  ibid,    80  Tate  lotteries, 

-  ^o*^  u  *       L.^  ^^^  ^  y  Jolins.Hep.  488 

^^J;  P«*;";"«o"'y  notes,  iM,  288  1784,  JUay  12,  sess.  7,  e  64,  For- 
c  7,  Htnsdall,            6  Mass.  801  ftilcd  estates, 

.  c  88,  Promissory  notes,  ibU,  482  8  Jbbns.  Rep.  108 

c  108,  Exceptions,  ibid,  806  1786,  JlprU  18,  9  sess.  c  40,  Loan 

*  *f '  ^"'■"Pi'^^"*     ^  ,t*»^»    42  officers,  7  Johns.  Rep.  208 
c  77,  Private,            7  Mass.  203  ^j^ 

iftirf,  394 .  1787,  Jim.  26, 10  Sess.  c  4,  Dow- 
ibid,  459  er,  ibid,  208,    248 

ibid,  246  Feb.  8, 10  sess.  c  13,  Usury, 

ibid.  242  ibid,  403 

8  Jttaw.  329  8  Johns.  Rep.  218 


e  180,  Turnpikes, 
e  184,  Appeals^ 
e  188,  Courts, 


e  67,  Worcester  turnpike, 

8  Mass.  84 
c  Ido,  Attachment,  ibid,  sis 
8  14,  Andover  turnpike, 

^  6  Mass'.    42 

e  14,  Private,  7  Mass.  tos 

e  101,  Burglary^       8  Mass.  490 
c  112,  Penobscott  bank,im  448 

1806,  e  89,  U.  Ins.  Co.     8  Mass.  231 
c  89,  Ins.  Comp.       8  Mass.  333 

1807,  e  74,  Limitation,    6  Mass.  303 

Xitmnation,        7  Mass.  472 
C  122,  Costs,  ibid,  467,  476 

0  74,  Limitation,'      8  Mass.  263 
c  122^  Set-off,  ibid, 

tf  Mass.  42r 

468 
ibid,  109 

d  Mass.  428 
ibid,  448 
ibid,  280 

7  Mass.^  468 


c  107,  Private, 
c  110,  Private, 
0  123,  Mayhem, 
c  142,  Robbery, 
e  83,  Attachment, 
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SSM  STATUTBB  CEPE^,  ^c  IV. 

Feb.  25, 10  Bess,  c  4W.,  Frai|dg,  «  ^0,  AmenduieDt  of  La\vv 

8  Johns.  Rep.  206  8  Johos.  Rep.  lil^ 

^88,  Feb.  0,  8e»i.  11,  c  6,  Forci-  ^    .,  •                          ^              ,  ^^^ 

ble  entries,  &e.  i^.   ^  •SF^  ^>  >^>^  ^^  165,  Ten  pound- 

464  aet,                     ibidy  409 

Feb.  21, 11  8e88.  c  36,  Rents  8j  sess.  24  e  180,  County  su- 

and  distresses,  pervisors             ibid,  385^ 

7  Johns.  Rep.  086  423 
Feb.  21, 11  sess.  c  85,  In-  e  18^2,  Ponghkeepsie,      ibidr  418 

dians,                   i6W,  395  c  184,  Poor,                     ibidy  412 

4(789,  Fefr.  20, 12  sess.  c  29,  Loan  c  186,  Highways,           ibid^  S2l 

officers,                ibid,  332  c  188,  Slaves,                  iAw/,   4i 

179 1,  Jtfarcfe  22, 14  seso.  c  42,  Ca-  4P^il  3,  sess.  24  c  13 1,.  Debtors 

naan  lands,  insolvent, 

8  Johns.  Rep.  101  7  Johns.  Rep.  37* 
1795,  ^pril  9,  10- sess.  c  68,  Loan  4,  sess,  24  c  147,  Indians, 

officers,  7  Johns.  Rep.  332  i^W,  296 

1797,  Mirck  24».sess.  20  o  5 1 , 0-  4-,  sess.  24  e  153,  Albany,  i6irf,  bH 

nondieiga  commission-  6,. sess.  ^c  155,  Deeds,  ibid,   87 

ers,        8  Johns.  Rep.  490  7,  sess.  24  c  164,  Inns  and 

JUcrch  29,  sess.  20  c  52,  taverns,                ibidy  M 

Claims  on    forfeited  ^j  sess.  24  c  100,  Militia,  ibid,   »6 

estates^                ibid,  104  ^sril  7, 24  sess.  c  174,  Executorf , 

1798,  Jlug.  10,  sess.  22  c  3,  Juris-  &c-                       ^J^  *^^ 

diction  of  state,  ibidj  197  8,  24  sess.  e  134,  Poor,  tbid,   SB 

1799,  March  16,  sess.  22  c  80,  186,  Highways, 

Western  turnpike,  i^'Oj  ^^ 

ibid^  150  188,  Slave8,.i6uf,  3i3 

1801,  Feb.  20,  sess.  24,e  9,  Wills,  1806^F«6. 21,  sess.  29  c  18,  Oue- 

7  Johns  Rep.  396  go  supervisors, 

o  18,  Apprentices,  8  Johns.  Rep.  387 

8  Johns.  Rep.  329.  1807,.JUarcA  2a.  sess.  30  e  43,  Su- 

462  pervisors, 

Feb.  24,  sess.  24  c  IS,  Hahe-  7  Johns.  Rep,    63 

as  corpus,            ibid,  341  Jlprit  3,  sess.  30  c  122,  Cayu^ 

Jlforc^  20,.  24  sess,  c  28,  Sheriffs  clerk's  office,       ibid,   6S 

and  gaolers,  7,  sess.  30  o  181,  Lottery 

7  Johns.  Rep.  108  tickets,                ibid,  487 

160  1808,  Jlpril  8,  sess.  31c  — ,  Reli- 

8  Johns.  Rep.  100  gious  society  of 

c  84,  Immorality,           ibid,  297  Whitestown,        ibid,  115 

Jddreh  27,  sess.  24  c  78,  Towns,  8  sess.  e  163,  Debtors  insol- 

Justices,  Constables,  vent,                     ibid,  116 

ibid,    69  11,  sess.  "^1  c  204,  Justices' 

24,  sess.  24  e  66,  Debtors  im-  courts,                 ibid,  358 

prisoned,  *^^ 

7  Johns.  Rep.  116  11,  sess.  31  c  204,  Ten  pound 

30,  sess.  24  e  85,  Champerty  act,       8  Johns.  Rep.  408 

and  maintenance,  ^^ 

ibid,  251  ^ 

0  91,  Gaol  liberties,       ibid,  ^77  a,  sess.  31  c  218,  Gospel  and 

0.85,  Champerty,  &c.  school  lots,         ibid,  3tf 

8*  JohQ0.  Rep.  220  1809,  Mirch  24,  sess.  32  c  90, 

47fl  /          Ponr,                  M3-* 


STOCK.        SUBVCBNA  BUGES  TEC1TIL 
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^,  6688.  82  e  165,  Militia, 

7  Johns.  Rep.    90 
9688.  32  e  189,  Mowhawk 

tunipike,  iHrf,  179 

'^188 
4810,  Fe(.  17.  sefis.  83  e  5,  Saper- 

visors,  8  Johns.  Kep.  842 
April  2,  sess.  88  c  121,  Militia, 

iWrf,  157 
^8,  8688.  38  e  187,  Escape, 

.7  Johns.  Hep^  477 


STOCK. 

'Stock  in  the  public  funds  cannot  be 
sued  for  by  ihe  name  of  money. 
JSTightingale  v.  Devisme.  UBlmck. 
684.   .5  JBurr.  2j89. 


STONE  ARABU  PATENT. 

Xot  No.  60,  in  the  second  allotment  of 
Stone  Jirabia  Patent^  \s  to  be  held 
•according  to  the  survey  of  the  pa- 
tent, made  by  'Henry  Freifj  in  1764, 
and  as  designated  and  described  by 
that  survey.  Jackson  ex  dem,  Cos- 
sdman  v.  ILepper  and  DiUenbatk,  8 
Johns.  Bep.  12. 


STOPPAGE  IN  TRANSITUE. 

1  Where  a  merchant  in  pursnanoe  of 
a  previous  general  agreement,  had 
shipped  goods  to  one  on  credit,  who 
aAer  the  shipment  became  insolvent, 
the  shipper  had  still  a  right  to  stop 
the  goods  in  transitu^  the  credit 
contemplated  being  predicated  on 
the  supposed  ability  of  the  consignee 
to  pay  at  the  expiration  of  the  term 
of  credit.  Stubhs  v«  Lund,  7  J\£as8, 
453. 

•2  The  right  of  stopping  in  transUu 
goods  shipped  on  the  credit  and  risk 
of  the  consignee,  remains  until  they 
come  into  his  actual  possession  at 
the  end  of  the  voyage ;  unless  he 
shall  before  have  sold  them,  and 
assigned  the  bills  of  lading  to  the 
purchaser.    IHd, 


B  And  in  all  eases,  ivhere  an  actaifl 
posnession  of  the  consignee,  alter 
the  end  of  the  voyage,  is  provided 
for  in  the  bills  of  lading,  the  right 
of  atoppiog  in  transUu  remains  af-* 
ter  the  shipment,  whether  the  eon- 
signee  be  the  hirer,  or  owner  of  the 
ship,  or  the  shipment  be  made  on  a 
.general  ship :  But  if  the  goods  are 
shipped  for  a  foreign  market,  and 
are  not  to   be  transported   to  the 

.  consignee,  the  right  of  stoppage 
^ceases  on  the  shipment.    Jbia, 


•STREET. 

.A  waggoner,  oceopying  one  aide  of  a 
.public  street  in  a  city,  before  hia 
warehouses,  in  loading  and  unload- 
ing his  waggons  for  several  hours 
at  a  time,  both  day  and  night,  and 

»  having  onewa^on  at  least  usually 
standing  before  his  warehouse,  8» 
that  no  carnage  could  pass  on  that 
side  of  the  street,  and  sometimes 
even  foot  passengers  were  incom- 
moded, by  eumbrous  goods  lying  on 
the  ground  ready  for  loading,  is  in- 
dictable for  a  public  nuisance; 
though  there  were  room  for  two  car- 
riages to  pass  on  the -opposite  side 
of  the  street.  Eex  v.  RusselL  S 
£asty  4h^. 


8UBPCENA  DUCES  TECUM. 

The  writ  of  subpoena  duces  tecum  is  of 
compulsory  obligation  on  a  witness 
to  produce  papers  thereby  demand- 
ed which  he  basin  his  possession, 
and  Hhich  he  has  no  lawful  or  rea- 
sonable excuse  for  withholding ;  of- 
•the  validity  of  which  excuse  the 
court,  and  not  the  witness,  is  to 
judge.  And  in  an  action  against 
the  sheriflPs  bail  iff  for  disobeying 
such  writ,  who  having  been  subpce- 
naed  on  a  former  action  by  the 
plaintiff  against  another,  to  produce 
the  warrant  under  which  he  acted^ 
he  neglected  so  to  do,  whereby  the 
pliiiu tiff  was  nonsuited  $  his  abilitjr 


n 
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to  prodaee  the  warrant, !  asd  hii 
want  of  just  exeose  for  not  pro- 
fiuciog  it  are  ftuffieiently  allegni  by 
•taiiuii^,  that  he  eoiiht  and  misht 
in  obedience  to  the  said  writofsub- 
pcsna  have  produped  at  the  tfiai 
the  said  warrant,  aod  that  he  had 
fio  la>vful  or  reasonable  eveifse  or 
iiripediinent  ^o  the  contrary,  ^mey 
V.  JA}ng,    9  JEastj  473. 


SUGGESTION. 

Where  treble  costs  are  tp  be  recovpr- 
cd  against  a  prosecutor  for  a  mat- 
ter not  appearing;  oa  the  posteay  the 

^  jcourt  will  give  leave  to  suj^^est  the 
special,  matter.  The  King  v.  Fo- 
fan4.    1  8tr.  49. 


SUNDAY. 

1  Sunday  appearp  to  be  not  n  good 
day  for  the  appoinment  of  overseers. 
•inon.    Lqfft^  018. 

2  Sunday  adityin  rales,  unless  the 
fir^t  oriapt.    •inqn.    1  8tr.  ^«. 


SUPBRSEDEAS.    , 

^  Audita  querela  is  no  supersedeas. 
Langston  v.  Grant.    ±  Saac,  92. 

2  The  commiUitur  must  be  actnally 
entered  on  reoord  before  the  end  of 
the  second  term  to  prevent  a  super' 
sedeas.  Vnwin  v.  JCirckqffe.  2 
Str^  12,  45. 

8  Al\er  a  supersedeas  to  a  ea,  sa.  the 
prisoner  in  eieeotion  need  not  have 
a  formal  discharge  from  the  sheriff; 
and  if  he  stays  within  the  limits, 
because  the  sheriff  refused  lo  give 
him  a  discharge,  he  eannot  main- 
tain an  action  for  false  imprison- 
ment against  the  sheriff.  Wame 
T.  CanstafA.    4  Johns,  Rep.  t2. 

^  Whether  a  certiorari  operates  as  a 
supersedeas.  A  Dallas,  2i4f. 


:3UP£RVI80lt8  OF  COUNTlBa. 

i  Jl.  in  1791,  granted  «  lot  of  M 
to  ^  the  people  of  the  county  of  (K- 
sego^  on  which  a  court  house  ul 
gaol  were  built  by  the  sepervison 
in  179^,  and  ased  by  the  eoauty  is 
4806,  by  i^u  act  of  this  legislaturei 
the  supervisors  were  anthorisedt* 
lell  the  court  house  apd  gaol  witk 
the  lot  of  land  on  which  they  stood; 
and  they  apcordingly  sold  tbelsod 
to  B.  In  an  action  of  ejeetmeot  a- 
gainst  Z?.,  it  was  held,  that  the  pco- 
pie  of  the  county  had  no  cs|iacit; 
to  take  by  erant,  and  the  deed  ««) 
void.  Jackson  ex  dem.  Gooperv. 
Cory.    8  Johns.  Rep.  385. 

fhe  act  of  the  legislature  (seas.  24  c. 
480)  enabling  supervisors  of  csbb- 
ties  lo  take  conveyances  of  hxA) 
applies  only  to  conveyances  miik 
to  the  supervisors  by  naae.  TI10 
act  of  the  legislature^  in  ISOt^,  did 
Dot  authorize  Ihe  sopervison  to  lell 
i^nv  thing  more  than  such  r^ht  or 
title  as  they  had.    Ibid, 

d  4.  granted  to  th^  supenriwnof 
the  county  of  Ondda,  a  panel  of 
land  upon  tmst,  that  iheysbonld 
erect  and  hold  on  one  part  of  it* 
lying  east  of  a  eertain  street,  a  mw| 
Aotise  and  gaol^  and  that  they  sbsotd 
suffer  that  part  lying  wesf  of  tk 
same  street  to  bo  appropriated  for 
the  building  a  church  and  s^ 
house^  for  \h^  use  of  ihe  ishMsK^ 
of  Rome.  It  was  held,  that  if  tbe 
supervisors  of  the  county  were » 
corporation,  they  had  no  eapseitj 
to  take  and  held  lands,  as  sapem- 
sors,  for  the  use  of  the  iDhabitaBU 
of  Rome,  or  for  any  other  os*  ^^ 
purpose  than  that  of  the  eosmy 
which  they  repres«itcd.  JocW* 
ex  dem.  Lynch  y.^artwdl  «Jow^ 
Bqi.  422. 

The  supervison  are  a  corporilJ*'* 
with  speeiai  powers  5  and  it  io  ^ 
py  questionable  whether,  prior  i* 
the  act  passed  8th  JprUj  1801,  (>ei» 
M  c.  480,)  they  were  cowpcteoJ  le 
take  a  grant  of  land.    I^'^ 


SUPPIiETOBY  OATH. 
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The  soppletory  oath  in  a  matrimonial 
cause  alJ^ged  in  case  of  semiplena 
probation  and  adjods^  right  on  ap- 
peal to  the  delegates.  fVilliams  r. 
iMciy  Bridget  Osborm^  before  the 
JJelegates.    1  Sir.  jBO. 


SURETY. 

i  if  a  9hip  10  seized  and  set  at  large 
upon  security,  (he  security  shall  not 
he  discharged  on  account  of  the  ne- 
gleet  of  the  proftecuior  of  an  infor- 
mi^tion  in  support  of  the  seizure,  to 
try  it  aeeordiug  to  notice,  if  be  de- 
clares he  intends  to  try  it  the  term 
aAer  the  application  of  the  dis- 
charge. 

The  bail  for  th^  defendant  in  a  cause 
eannot  have  costs  on  account  of  the 
n^leet  of  the  plaintiff  to  proceed 
to  trial  according  to  notice,  though 
they  may  bar  the  costs  of  the  de- 
fence. Jenkins  qui  iam,  ^c.  v. 
Home.    2  L.  Raymotpdj  isil. 

3  A  contract  cannot  be  carried  be<p 
yond  the  strict  letter  of  it,  as  a- 
gaiost  a  surety.     2  Term  Rep.  860. 

3  A  person  who  merely  as  assiirety 
enters  into  a  rule  of  reference  be- 
fore a  jiistiee  of  the  peace  does  not 
thereby  become  a  debtor  of  the  ad- 
verse party,  but  the  debt,  as  to  the 
surety,  must  be  considered  as  aris- 
ing from  the  rendition  of  the  judge- 
ment on  the  award.    1  Mass.  134. 

4  Surely  who  has  paid  the  debt  of 
his  principal  cannot  maintain  an 
action  against  him  therefor,  for  mo- 
ney had  and  received ;  but  can  for 
money  laid  out  and  expended,  al- 
though the  money  was  paid  upon 
an  usurious  contract  made  by  the 
principal  or  his  agent.    1  Mass.  199. 

9  ^uere^  If  a  person  who  signs  a 
promissory  note  with  another,  be- 
ginning in  the  singular  number  ^^  I" 
and  at  (he  end  of  his  signatore  adds 
the  word  ^^  surety"  is  jointly  holden 
with  the, other,  or  whether  his  un- 
dertaking is  coilatteral,  1  Jljlass,  ±5% 


6  A  surety,  qua  sorety,  eannot  call 
on  his  principal  at  law,  until  ha 
has  actually  paid  the  money.  And 
where  no  promii»a  to  indemnify  was 
proved,  nor  the  payment  of  any  mo- 
ney by  the  surety,  though  he  had 
been  sued  and  charged  in  execution 
for  the  debt  of  the  principal,  but 
afterwards  disohargeu  under  the  in^ 
solvent  act,  he  wa^  held  not  entitled 
to  recover  in  an  action  against  the 

Srincipal.      Powell  v.  Smith.     8 
ohns.  Mep,  ^9. 

7  In  an  action  brought  against  a 
surety  on  a  bond,  eiven  for  the 
faithful  discharge  of  liis  duty  us  an 
officer,  under  the  act  ( 19  sess.  c.  40) 
it  was  held,  that  the  surety  might 
set  up  in  his  defence  the  laches  of 
the  supervisors  of  the  county,  in  not 
discharging,  and  prosecuting  the 
loan  officer  for  his  first  default,  but 
suffering  him  to  continue  after  re- 
peated defaults,  for  upwards  of  ten 
years,  when  the  loan  officer  became 
insolvent,  and  without  prosecuting 
the  loan  officer,  as  required  by  the 
act.  The  People  Y.  Jansen  et  oL  % 
Johns,  Bep.  832. 

And  where  no  notice  was  taken  of  the 
defaults  of  the  principal,  until  alter 
the  death  of  the  surety,  this  laches 
of  the  supervisors  was  held  to  be  a 
good  defence,  especially  in  a  suit 
aeainst  (he  heirs  of  the  surety.   lb, 

8  If  a  surety  to  a  bond,  executed  by 
one  of  several  partners,  pay  the 
money,  he  cannot  maintain  an  ac- 
tion for  money  paid  against  the 
other  co-partners,  though  the  bondi 
was  given  for  the  partnership  ac- 
count ;  but  his  right  of  action  is  on- 
ly against  the  person  who  signed 
the  bond.  Tom  v.  Ooodrieh  et  aL 
2  Johns.  Rep,  313. 

9  The  responsibility  of  sureties  of  the 
state  treasurer,  how  limited.  4 
Dallas^  282. 


SURGEON. 

Understanding  the  Latin  tongue, 'is  a 
previous  qiialifieatien  ueeessary  (o 
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SURPLUSAGE.   SURRENDER.    SURVEYOR,  &e. 


being  even  apprentice  (o  a  London 
surgeon.  Rex  v.  Master  and  War- 
dens  of  the  company  of  Surgeons  in 
^London.    2  Burr,  892. 


SURPLUSAGE. 

1  PrcediduSf  where  it  has  an  antece- 
dent surplusage.  A  traverse  of  a 
fact  confessed  and  avoided,  bad; 
even  on  a  general  demurrer.  A 
right  under  a  paramount  convey- 
ance is  no  answer  to  the  claim  of  an 
estate  by  feottinent,  bnt  it  is  to  a 
claim  by  any  other  mean.  Lambert 
V.  Cook.    1  L,  Raym.  237. 

i2  If  a  nan,  in  describing  the  date  of 
a  bond,  offers  to  state  the  year  of 
the  king  as  well  as  that  of  our  Lord 
and  mentions  as  that  of  the  king  a 
year  until  which  the  king  did  not 
reign,  the  year  of  the  king  shall  be 
considered  as  surplusage.  In  an 
aetien  on  several  bonds,  it  i«  suffi- 
cient,  by  way  of  breach,  to  state, 
4hat  the  sums  contained  in  all  of 
them  were  not  paid,  without  adding 
that  none  of  them  were.  A  writ  to 
•remove  proceedings  before  a  mayor, 
aldermen,  bailiffs,  and  citizens,  will 
not  remove  proceedings  upon  a 
plaint  levied  at  a  court  held  before 
the  deputy  mayor  and  bailiffs  only. 
Watson  V.  Huddleston.  1  £.  Raym. 
703. 


SURRENDER. 

1  Conditional  surrender  of  a  pre- 
bend's lease,  good  to  warrant  a  re- 
newal. Wilson  on  the  demise  of 
JEyre  Cleric^  v.  Ckirter  and  another. 
2  Str.  1201. 

G  Surrender  rests  the  estate  in  tlie 
surrenderee,  without  the  express  ac- 
ceptance. In  the  Case  of  "rhompson 
ani  Leach.    2  Salk,  6 1  a. 

3    A  surrender  of  a  lease  for  years, 

may  be  by  writing  without  a  deed, 

or  gtalinc?,  or  stamp    duty   paid. 

Farmer^  of  the  demise  of  Earl  v.  Ro- 

J£^ra.    2  fFUs,  «6. 


4  The  surrender  of  the  eopyhoM 
must  be  construed  as  a  deed.  A 
limitation  to  the  surrenderer  of  aeo- 
pyhold  to  the  use  of  tii.  and  his  wife, 
pro  et  durante  termino  vUarumj  and 
heredum  and  iissignatorum  ^*  and 
uxoris,  and  pro  d^ectu  taliM  exitus 
to  the  use  of  the  right  heirs  of  the 
father  ofJi.  passes  an  estate  in  fee- 
simple  to  w^.  and  his  wife.  Idle  v. 
Cooke.    2  L.  Raym.  1144.   2  8aUc. 

620. 

5  John  Lelandf  surrendered  a  cop?' 
hold  in  the  occupation  of  him,  Jofta 
Lfland^  to  the  use  of  Joseph  Ldani 
and  John  Leland  his  son,  for  tbeir 
lives  and  the  life  of  the  sorviror; 
remainder  to  the  heirs  of  the  body 
of   the    said    Jolm  Leland  soh  0/ 
Joseph  Leland;    remainder  to  toe 
right    heirs  of  the  said  John  li' 
land;   held,  that  the  ultimate  re- 
mainder was  meant  for  the  rigbt 
heirs  of  John  the  surrenderor;  as 
well  because  John  the  surrenderee 
IS  before  described  with  the  addi- 
tion of  the  son  of  Jos^  ;  as  of  ihs 
manifest  futility  of  giving  John  the 
surrenderee  an  estate  tail,  and  after- 
wards a/ee  in  succession.    Though 
if  the  construction  had  even  been 
left  doubtful,  the  ultimate  remain- 
der would  have  continued  in  tb« 
aurrenderor.     Roe  et  Huckwdl  t- 
Foster.    9  East,  402. 


SURVEYOR  OP  HIOHWATS. 

» 

4  Surveyor  of  highways  may  recow'' 
against  his  town  damages  bapp^i^ 
ing  to  him  through  a  defect  in  |he 
highways  within  his  own  distnct, 
unless  the  defect  arose  from  hi«  •** 
negligence.  Wood  v.  Watervm.  * 
Mass.  4>22.  ,    , 

2  A  surveyor  of  highways  is  obliged 
bv  law  effectually  to  repair  the  waf» 

.  within  his  district ;.  and  when  tba 
town  does  not  make  sufficient  pro- 
vision, he  has  bis  remedy  a5«'»«' 

'  the  inhabitants.  Wood  v.  f^'oier- 
viiU.    5  Mass.  SO^. 

"8    A  surveyor  QUitaining  damage  »•■ 


SURVlVOit. 


TAXES. 
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m  defect  in  the  h^hway  within  his 
distriet,  and  whieh  arises  from  his 
own  neglect,  has  no  remedy  a^inst 
the  tovrn  for  sack  damage.   Jtbid. 


SURVIVOB. 

The  snrviviog  oblig^ee  of  joint  bonds 
is  entitled  to  the  possession  of  the 
joint  secarities  to  recover  the  a- 
mount.    4  DaUas^  354f. 


SUSQUEHANNAH  LANDS. 

1  AVhere  notes  were  given  for  the 
purchase-money,  on  a  contract  for 
the  purcliase  of  Susquehannah  landsy 
wi  thin  tlie  jurisdiction  of  FenmylvO' 
ninj  under  the  Conmeiicut  claim  to 
those  landif,  the  sale  was  held  to  be 
illec^al,  and  the  notes  given  for  the 
consideration  money,  void.  Wkita- 
ker  V.  Cone.    2  Johns.  Ckises,  58. 

2  A  sale  and  purchase  onder  title 
derived  from  the  Connecticut  8uS' 
quehannah  companyj  of  lands  lying 
in  Pennsylvania,  and  claimed  by 
that  state  as  well  as  Connecticut,  is 
maintenance  in  selling  a  pretended 
title ;  but  both  parties  beins  in  pari 
delictOj  a  court  of  equity  will  not  af- 
ford relief  to  the  purchaser,  to  pre- 
vent the  negotiation  of  notes  given 
for  the  purchase  money,  or  to  re« 
cover  back  money  paid.  Wood' 
worth  et  al.  v.  Jones  kaln  2  Johns. 
Cos.  417. 


T. 

TAVERN  LICENSES. 

If  three  or  a  majority  of  the  commis- 
sioners of  the  excise  present,  sign  a 
license  to  keep  a  tavern,  &c.  it  is 
sufficient  though  the  supervisor  re- 
fuse to  sign  it ;  for  it  is  not  indis- 
penstble  that  he  should  sign  the 
license.  Orins  v.  Thompson^  qui 
tiuvL.  ^c.    1  Johns.  Eep.  dOO. 


TAXES. 

1  Determined  by  the  court,  that  tho 
king  by  his  prerogative  might,  be* 
fore  the  proclamation  of  7th  OetO' 
5er,  1763,  proitiising  a  legislative 
assembly  as  soon  as  circumstances 
would  admit,  have  laid  an  impost 
upon  Orenada,  as  a  conquered  coun-* 
try,  without  the  consent  of  parlia- 
ment, or  act  of  the  people  of  Grena- 
da^  in  their  assembly  or  otherwise. 
But  after  the  said  proclamation^ 
and  before  the  patent  of  the  20th 
Jubfi  1764,  for  carrying  on  an  im- 
post, the  king  had  precluded  him- 
self from  so  doing.  The  cause  of 
the  Island  of  Grenada.  Catnj^ll  v. 
HalL    Lojp.  655. 

2  Taxes  in  general,  mean  parliamen- 
tary. Brewster  v.  Kitcheh  2  Salk, 
615. 

3  A  house  within  the  limits  of  an  hos- 
pital, appropriated  to  an  officer  of 
the  hospital  for  the  time  beiner,  is 
not  assessable  to  the  land  tax.  Mar- 
rison  v.  BiUcock  etal.  ±  H.  Black:. 
68. 

4  Houses  built  on  land  embanked 
from  the  Thames  in  pursuance  of 
statute  7,  G.  3,  c.  37,  which  vests 
those  lands  in  the  owners,  free  from 
taxes,  are  not  liable  to  be  assessed 
to'the  general  land  tax  imposed  by 
^  G.  3,  though  the  latter  is  con- 
ceived in  general  terms,  and  is  sub- 
sequent in  point  of  time  to  the  acfc 
creating  the  exemption.  The  land 
tax  acts,  though  in  form  annual,  be- 
ing considered  in  fact,  as  perma- 
nent. Williams  v.  Fritchard,  4 
Term  Rep.  2. 

5  Nor  are  they  liable  to  be  assessed 
to  the  rates  for  paving,  &c.  of  Lon- 
dorif  made  under  statute  11,  G.  3,c^ 
29.  Eddington  y.  Borman.  4 
7'erm  Bep.  4. 

But  occupiers  of  such  houses  are 
not  exempted  from  the  payment  of 
the  house  and  window  duties  im- 
posed by  statute  38  G.  c.  40.  Ferch'^ 
ard  v.  Heyu^Qod.     8  Term.   Bep^ 

46a. 


6 


360 


TAXES. 


7  Tbe  owner  0^  stable*  ia  Afarybone 
which  were  rented  by  the  eolonel, 
of  a  troop  of  horse,  for  the  use  of 
the  troop,  {by  the  authority  of  the 
kiii»,)  is  liable  to  be  assessed  for 
tiiem  to  the  rates  made  under  stat- 
ute to  6.  3,  c.  23,  for  paving  &c. 
Maryb&ne  parish.  Eckersdl  y. 
Briggs.    4  Term,  Bep,  6. 

8  The  Masters  in  Chancery  are  not 
rateable  as  occupiers  of  their  res- 
pective apartments  in  SoiUhampton 
buildings  under  the  paving  act,  11 
G.  3,  e.  22y  Holford  v.  Copeland.  8 
Bos.  if  Full  129. 

9  The  letting  of  a  horse  to  hire  for 
the  purpose  of  going  upon  business 
from  one  town  to  another  and  back 
again  in  the  compass  of  a  day's 
journey,  is  not  a  letting  to  hiro  for 
the  purpbse  of  traveUir^pod  within 
statute  25  6.  3,  e.  01.  R.  v.  J?. 
Tooley,    3  T^rm  Rep,  69. 

10  The  words  ^^  travelling  post''  in 
that  act  are  to  be  construed  accord- 
ing to  the  popular  acceptation  of 

X       them.     3  Tkrm  Rep,  69. 

11  A  person  who  lets  an  horse  to  hire 
to  carry  a.  private  express,  must  take 
out  a  licence  under  that  statute,  fi. 
V.  X  Wefjher.    8  Term  Rep.  72. 

12  Sectts  in  the  ease  of  a  pMic  ez- 
presf .  R,  V.  J.  Cock,  3  Term 
Rep,  519. 

13  In  an  action  for  penalties  brought 
by  the  farmer  of  the  tax,  on  statute 
27, 0.  3, 0.  26,  (whereby  the  duties 

'  on  post  horses  leviable  under  the 
said  statute  {25  G.  3,  e.  01,)  were 
transferred  from  the  king  to  the 
farmers  of  the  tax)  the  offence  may 
be  laid  to  have  been  committed 
wUh  inJtent  to  defraudthe  farmer^ 
and  not  his  majesty,  lladford  q.  t, 
V.  M^Ink>sk,    3  Term.  Rep,  63?. 

It  If  the  offence  chars;ed  be  the  let* 
tiag  and  not  accounting  for  diners, 
to  witj  eight  horses,  proof  that  de- 
fendant let  and  did  not  account  for 
jhe  will  support  the  declaration.  3 
Term  Rep,  632. 

10  The  statute  requires  that  the  ac- 
count shall  contain  the  number  of 
horses  and  miles^  and  the  names  of 


the  drivers^  but  no  penalty  is  inflict* 
ed  for  not  inserting  tke*amouni(f 
the  duties  received  iy  the  post  mas- 
ter ;  therefore ii'thedeclaratioB ou- 
Iv  charge  that  the  defendant  made 
false  accounts,  to  wit,  by  not  insert' 
ing  the  ainount  of  dtUies  receivdt 
judgment  may  be  arrested  after  ver- 
dict for  the  plaintiff:  3  T.  Bep, 
032. 

16  Semb.  it  would  not  have  been  saf- 
fieient  to  state  generally  that  fbe 
defendant  had  beeu  guilty  of  deliv- 
ering a  false  account^  without  spe- 
cifying in  what  partieulac  3  T. 
Rep,  632. 

17  In  suck  an  action  it  is  not  necessa- 
ry for  the  plaintiff*  to  give  in  evi- 
dence his  appointment  by  the  lords 
of  the  treasury  or  the  eomroissitoneri 
of  the  stamp  duties  authorized  bj 
them  }  proof  that  the  defendant  has 
accounted  with  him  a /armer  for  the 
duties  is  sufficient.  3  Ihrm  Bep, 
632. 

18  In  an  uetion  against  such  farsier 
for  a  neglect  of  duty,  it  is  necessary 
to  aver  that  he  is  the  farmer  ap- 
pointed under  and  by  virtoe  of  tJiat 
act ;  alleging  that  he  is  the  eollee- 
tor  of  the  rates  and  duties  reeUd 
in  that  act,  is  not  sufficient  Sliort 
V.  Fruen,    6  Term  Rep,  163. 

19  A  person  cannot  be  convleted  ot  a 
penalty  under  the  said  statate  (^^ 
G.  3,  c.  -tr,)  for  not  deliverinj;  to 
the  assessors  a  list  of  his  horses 
liable  to  the  duty,  &c.  ''  until  after 
the  expiration  of  fourteen  days  (rm 
the  time  of  givins  notice  by  the  as- 
sessors, and  until  a  demaad  laaoo 
by  the  assessors.''  JB.  v.  Bewctll 
6  IVrm  Rep,  73, 

20  The  owner  of  a  cart  who  does  not 
reside  within  the  bills  of  mortalilf* 
or  within  6ve  miles  of  Timpk  Bar, 
need  not  enter  his  name  and  pla^ 
of  abode  with  the  cnmrnissioBcnof 
hackney  coaches  (under  statute  24, 
G.  3.  St.  2,  c.  27,  s.  8.)  or  have  m« 
name  or  any  number  upon  the  capi 
though  it  be  driven  within  those 
limits.  R,  V.  FowM,  4  Term  Jlep^^'^ 

»i  An  appeal  against  a  conviction  »« 
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st&tate  2h  O.  h  •t^tate  2,  e.  31,  for 
iqot  eoteriog  horai^s,  &e.  must  be  to 
the  qfttrttr  sessi^ons  nest  nAer  the 
i^offvic^ion,  and  not  afield  the  exe^U" 
Hon     Prosser  v.  Hydf*     i  3*erin 

fS  If  a  constable  wick  consist  of  sev- 
eral hamlets,  and  two  collectors  of 
the  duties  on  hoiises,  &e.  are  ap- 
pointed for  each  hamlet,  and  the 
collector  or  collectors  of  any 
one  hamlet  fail  in  duly  paying  over 
the  money  collected,  the  particular 
hamlet  only  where  the  collector  or 
Collectors  have  failed,  in  liable  to  a 
re-assessment  under  20  G.  2,  c.  8, 
and  not  the  whole  constablewick. 
Harris  v.  Ol^hy.    JWir  Rep.  28 1. 

23  Taxes  ou  the  unimproved  lands  of 
non-resident  proprretors,  are  not  a 
personal  charge ;  but  only  alien 
upon  the  land^.    1  M[t8S.  47, 

24  9o  on  the  improved  lands  of  pro- 
prietors living  without  the  Com- 
monwealth,   i  Mass.  47. 

25  The  tenant  in  the  actual  occupa- 
tion' of  land  is  liable  to  be  assessed 
for  it  in  f^arish  taxes,  and  not  the 
owner  of  the  land,  who  lives  in  an* 
other  town.  Martin  v.  Monoid 
itoL  2  Mass.  419. 

ifi  Assessors  of  parishes  must  make  a 
list  and  valuation  of  the  taxable 
property,  before  assessing  a  tax,  in 
default  of  which  the  assessment  will 
be  illegal  and  void.  Thurston  v. 
Little  etal.    3  Mass,  429. 

^  Perhaps  if  the  assessors  of  the 
town,  in  which  the  parish  lies  have 
made  such  list  and  valuation,  and 
the  parish  assessors  refer  to  them, 
it  might  be  sufficient,    ibid, 

^  One  living  in  the  town  of  .A,  and 
hiring  a  store  in  the  to\^n  of  B,  in 
wliieh  he  dep<jsited  a  cargo  of  salt 
for  sale,  and  also  owning  and  fit- 
ting vessels  in  B«,  is  liable  to  be 
taxed  therefore  in  B, ;  But  for  hi^ 
business  done  there  as  an  under- 
writer, and  for  his  shares  in  banks, 
insurance  companies,  and  other  in- 
corporatesd  funds  of  that  kind  man- 
aged in  13.  he  is  taxable  in  the  town 
VOL.  nr,         46 


of  .d.  IJJUk\.  Greadeaf,  dcL  f 
Mass,  286. 

2d  Taxes  mean  a  Contribntron  in  mo- 
ney, not  labour  or  personal  services. 
Overseers  ^c.  of  Jimenia  v.  Over-' 
seers  S^c,  of  Stanford.  6  Jonls.  Rep.  9  z. 

80  The  tax  on  carriages  for  the  con- 
veyance of  persons  h  not  a  direct 
tax.    8  Dallas  171  t6  184. 

ai  The  coiAtitutfonal  rule  for  laying 
taxes  on  the  principle  of  uniformity, 
or  by  apportionment  aceording  to 
the  census,  considered.    Ibid. 


TENANCY. 

1  A^ere  an  acknowledgment  of  ten- 
ancy, on  the  part  of  the  defendant 
in  ejectment,  has  been  proved,  he 
will  not  be  allowed  to  give  evidence 
to  disprove  or  contradict  the  litle 
of  his  land-lord.  Johnson  ex  dem* 
Van  Men  et  al.  v.  Voshurgh.  7 
Johns*  Rep.  186. 

3  Whether  there  be  a  tenancy  or  not, 
is  a  matter  of  fact^  and  parol  evi- 
dence may  be  received  to  disprove 
it.    lUd. 

8  A  new  terfancy  in  common  may  b^ 
created  in  the  distribution  of  an  in- 
testate estate  among  the  heiri.  1 
Mass.  Z2Z. 

TENANTS  IN  COMMON. 

1  I'he  words  ^<  eq^ually  to  be  divided,'^ 
make  tenancy  m  common  in  a  will 
hut  not  in  a  deed.  Surrender  of 
copy-hold  to  be  constnied  as  a  wil|. 
Fmer  v.  Wigs,  i  8aUc.  39^1.  i  Xu 
Ua\(m.  622.     aed  Ofi. 

2  The  words  ^  equally  to  be  divided,'' 
in  a  deed  of  tiSes,  make  a  tenancy 
in  common.  GoocUiUe^^  dem.  HmA 
V.  Stokes.  1  fVUs.  841. 

8  Tenants  in  common,  though  sever- 
al, are  but  as  one  person  or  party 
in  law.  Bernard  and  oAers  v.  the 
Bishop  of  ffinchester.  Lafft,  401. 8. 
C,  2  Black.  936.     8  Wils.  483. 

4  Tenant  in  common  may  disseise 
hi*  companion.  Beading^s  case.  1 
SaUc,  892. 


362    TENANT  BY  THE  CURTESY:       TENANT  IN  TAIL. 


tions ;  but  not  go  where  the  posses- 
sion of  one  has  been  adverse  to  the 
title  by  tenancy.  Taylor  v.  Fidysr 
and  olhers,    Loffl^  Ye 6. 

6  Tenants  in  common  cannot  make 
a  joint  lease.  Heartherleyy  on  dem, 
of  ^orthington  and  another^  v.  fFes*^ 
ton  andotiiers,    2  JFUs.  232. 

7  If  one  tenant  in  common  hinder 
the  entry  of  the  other  it  is  an  ouster. 
1  •Mass,  323 

B  In  Vermont,  tenants  in  common 
may-  maintain  a  joint  action  of  ejeet- 
ment.  Bicks  ¥.  Rogers,  4  Cranch 
16^. 


TENANT  BY  THE   CURTESY. 

1  •^.  a  feme  covertj  died  seized  of 
lands  in  Jane,  1795,  leaving;  a  hus- 
band, ami  two  sons  and  three  daugh- 
ters.   The  husband  continued  seis* 
ed  as  tenant  by  tlie  curtesy^  nntil  his 
deaths  in  1798.     B.  the  eldest  sod^ 
died  abroad,  in  1781>,  an  infant  ia-> 
testate  and  without  issue.  C.  the  oth- 
er son,  on  the  death  of  his  father, 
•ntered  as  heir  to  his  mother.     It 
was  held,  that  the  descent  was  sus- 
pended, durins;  the  tenancy  by  the 
curtesy^  and  that  Ji.  being  last  seis- 
edy  was  the  stock  of  descent ;   and 
as  she  died  before  the  statute  of  de« 
scents,  C  the  second  son,  took  the 
inheritance  as  sole  heir  to  his  mo- 
ther.   Jackson  ex  dem,  Oome%  et  oL 
Y.  Hendricks,    S  Johns,  Cos.  2i^ 

2  Where  sl  feme  covert  is*  the  o\rner 
of  wild  and^  uncultivated  land,  she 
is  considered  in  law^  as  in  fact,  pos- 
sessed, so  as  to  enable  her  husband 
to  become  a  tenant  by  the  curtesy^ 
Jackson  esc  dem.  Bedcman  v.  SeUick. 
8  Johns,  Rep,  2B2. 

3  An  actual  entry  or  pedis  possessio 
by  the  wife  or  husband,  during  the 
coverture,  is  not  requisite  to  the 
completion  of  a  tenancy  by  tha  cur* 
tesy.     ibid. 

4  Lands  descended  to  Ji,  9Lfeme  cot*- 
ert,  who  had  a  daughter  C,  born  in 
1796.  Ji.  died  in  1764<,  and  D.  her 
iMisband  died  ia  1783,    Am  adverse 


possession  was  taken  of  the  lani  in 
1772,  it  being  then  vacant  and  od- 
cultivated ;  and  C.  after  the  death 
of  her  husband,  in  tSOT,  brought  aa 
action  of  ejectment ;  it  was  held 
that  B,  being  tenant  b;  tbe  curtesy, 
no  right  of  entry  acerued  to  C,  on- 
til  after  the  death  of  B.  in  1784, 
and' that  C  being  then  a  fewe  coV' 
ert  was  not  bound  to  brins;  her  ac- 
tion in  twenty  years  thereafter,  bst 
was  protected  f>y  the  statute  dnnag 
her  coverture.     Ibid, 

&  Whether  a  tenancy  by  the  eortMT 
inUiate^  is  forfeited  on  attainder  ef 
the  husband  for  treason.  3  Dallas 
479. 

6  Tenant  by  the  curtesy  conveyi  is 
fee  by  deed  recorded,  this  U  not  a 
forfeiture- of  his  estate.  3  Dalh 
486. 


TENANT  IN  TAIL. 

Tenant  in  tail  of  the  gift  of  tlie 
erown,  the  reversion  in  the  crown 
suffers  a  common  recovery  before 
the- 34  Hen.  8,  he  gains  a  bare  fee 
descendable  and  aiieaable,  so  long 
as  there  is  issue  in  tail,  and  the  re* 
verson  is  still  in  the  crown.  -^ 
ex  dedi.  dvke  of  Athd,  v.  WMh 
and  another.    1  Wils*  275. 

Tenant  in  tail  may,  since  the  U 
&  1-2  W.  3,  snfter  a  recoTSiy  to  tbs 
use  of  himself  in  fee,  though  he  is 
a  papist.  BatcUfPs  case^  before 
the  Delegates.     1  8tr.  2^7. 

A  lease  made  by  the  tenant  in  wi 
with  a  fee  expeetant,  on  tbe  deter- 
mination of  a  lease  for  ten  fc^ 
shall  hind  the  issue,  thongh  be  dw 
before  the  ten  years  expired.  Sm' 
mons  v.  Cudmore,     3  Skdk.  335. 

Tenant  in  tail  may  by  lease  or  re 
lease,  or  by  bargain  and  sale,  pw* 
a  bare  fee  j  a  defeazible  estate  w 
the  releasee  or  bargainee, /oidw^ 
by  the  issue  in  Uil.  Ooodng»  ^• 
Jifead,     3  Burr.  1703. 

The  possession  of  one  tesant  w 
common  is  the  possession  of  Uieow- 
er,  and  will  prevent  a  bar  bei»i?  in- 
curred under  the  statute  « i*"^*" 
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TENANT  AT  WILL. 

9  A  eoBT^yance  by  tenant  in  tail  by 
lease  and  release  neither  bars  the 
issue  in  tail,  nor  works  a  diseontin- 
oanee ;  bat  it  passes  a  bare  fee, 
voidable  by  the  issae  in  tail  by  en* 
try.  Doe  d.  J>reiHUe  v.  Bivers,  7 
Term  Sep.  276. 

6  •^.and  B.  being  tenants  in  tail  nn* 
der  a  devise.  •/S.<on?e}ed  his  moiety 
to  B.  in  fee,  by  iease  and  release, 
with  a  eoveuaot  to  levy  a  fine  ;  this 
•creates  a  base  fee  in  li.  nhieh  est- 
ate was  afterwards  confirmed  by  the 
.fine,  though  that  v^asnot  levied  till 
after  the  death  of  the  releasee.  IJoe 
i.  Gregory  v.  Whichdo.  8  l^erm 
Bep.  211. 

7  Tenant  in  tail  by  lease  and  release, 
previous  to  her  marriage  conveyed 
to  trustees  to  the  use  of  herself  till 
the  marriage,  then  to  the  husband 
for  life,  then  to  herself  for  life,  then 
to  the  first  and  other  sons  of  the 
marriage,  &e. ;  teuant  in  tail  died 
before  the  husband,  leaving  a  son  ; 
•held  that  the  husband  was  not  en- 
titled to  a  life  estate  either  under 
the  settlement,  or  by  the  curtesy. 
.7  Term  Sep,  ^6. 
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TENANT  AT  WILL. 

1  After  a  sale  of  land  by  a  sheriff 
under  a^ji.  fa.  the  defendant  be- 
comes, quasi  a  tenant  ^t  will  to  the 
porebaser.  Jackson  ef.  Ejone  v. 
Stembergk.    1  Johns,  Cases,  153. 

2  A  tenant  at  will  is  considered  as 
holding  from  vear  to  year,  only  for 
the  purpose  of  a  notice  to  quit ;  but 
he  has  no  right  to  such  notice,  after 
he  has  determined  his  will,  by  an 
aet  of  voluntary  waste.  Fhilipsr. 
Covert    7  Johns.  Bep.  1. 


TENDER. 

^  In  a  plea  of  tender,  the  defendant 
must  say  he  was  always  ready  to 
pay;  ready  from  the  time  of 'the 
teudcr  is  not  sufficient.  Bbddenby 
n  Tidce.    fFiUeSf  6Z2. 


To  a  pkaof  tender  Cbe  plaintiff  re« 
plied  a  demand  and  reiusal  before 
suing  out  the  writ ;  rejoinder  thiCt 
before  suing  out  the  writ  the  defen^ 
dant  tendered,  &c. ;  traversing  that 
at  any  time  after  the  fender  and  be- 
fore  suing  out  the  writ,  the  plaintiff 
requested  him  to  pay,  &e.  5  rejoind- 
er  bad.    Jbid. 

2    To  constitute  a  good    tender  of 
stock,  the'buyer  tnust  be  called  on 
opening  the  books.      Thornton  v. 
•MotUton.    i  8tr.  033. 

U  Tender  of  stock  roust  be  on  the 
very  ^af.  BuUoek  'V.  J^TtJci.  1 
Str.^m. 

4,  The  tender  of  stock  ninst  be  at  the 
last  part  of  the  day  that  it  can  be 
accepted.  Duke  ef  Bidlandy  v.  Bat- 
ty.   2  8tr.  777. 

B  In  tender  of  stock,  the  usual  hours 
of  transferring  must  be  set  forth. 
Bowles  y.  Bridges  and  Mtrkwick, 

2  S^.  -832. 

6  In.  a  tender  of  stock,  plaintiff  must 
»A)  every  thing  in  his  power  to 
make  it  goad.    Clark  r.  Tyson,    l 

Btr..6Q4!. 

7  To^'^nerd  assutHpsUj  tender  ani 
refusal  must  be  pleaded  with  a  totit 
tempristj  which  cannot  be  after  im- 
l^arlance.  OUesv.  Hart.  2  Salku 
622.  1   L.  Baym.  254;. 

6  On  tender  pleaded,  the  money 
must  be  paid  into  court,  or  the 
plaintiff  may  «ign  judgment.  Pether 
and  another,  v.  SMton.    i  8tr.  6S8. 

0  In  pleading  tender  in  debt,  the  de- 
fendant pray«  judgment  de  dampnis^ 
but  in  case,  de  idterioriius  dampnis. 
Sweatland  v.  Squire.    2  SaUc.  623. 

10  In  pleading  a  tender  of  a  sum  of 
money  accordKne  to  a  defeazanee, 
which  is  in  a  Afferent  instrument , 
from  the  original  deed,  it  is  necessa- ' 
ry  either  to  plead,  that  the  party 
lias  always  been  and  still  is  ready 
to  pay,  or  to  bring  the  money  inte 
court.  Treveit  v.  •Oggus.  if  tiles 
110.  . 

Miter,  if  the  defeazance  be  in  the  . 
same  deed.    Ibid, 

li  A  tender  of  bank  notes  is  good» 
nnle^  specially  objected  to  on  \h9X 
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TENDER. 


aecount  at  the  time.     Wright  t. 
Meed,    3  Term  Rep.  55^. 

%2  Bank  notes  are  not  made  a  legid 
lender  by  the  37  G.  8,  c.  4>$.  Grig* 
by  V.  Oakes.    2  Bos.  ^  PulL  526. 

13  Where  defendnDt  eume  into  pos* 
session  of  c^ods  wrongfully,  no  ten- 
der is  necessary  of  freight,  ^e.  paid 
by  hioi  ill  order  to  enablje  plaintiff 
to  maintain  his  action,  l^mpriere 
V.  Pa$ley,    2  Term  Rep.  485. 

i4  If  w9.,  B.<f  and  C.  have  a  joint  de- 
maud,  and  C.  has  a  separate  de- 
mand on  Z>.,  and  D.  offer  ^»  to  pay 
him  both  the  debts,  which  dtf.  refus- 
es without  objecting  to  the  form  of 
the  tender,  pu  account  of  his  being 
entitled  only  to  the  joint  demand  ; 
jf),  may  plead  this  tender  in  bar  of 
an  action  on  the  joint  demand ,  and 
should  state  it  as  a  tender  to  dS.,  B.j 
and  C  Douglas  v.  Patrick,  3  T. 
Rep,  683. 

11  A  defendant  cannot  plead  nim  a$- 
sumpsit  as  to  the  whole,  and  a  ten* 
der  as  to  part.  Miclellan  y.  HoW" 
ard.    4f  T^rm  Rep.  1^4* 

10  A  defendant  in  an  «ctioti  on  a 
bond  eannot  plead  nan  est  factum^ 
and  a  tender  as  to  part.  Jenkins  v. 
Edwards.    5  Term  Rep.  97. 

17  It  is  no  ai^wer  to  a  plea  of  tender 
before  the  exhibiting  of  the  plaint- 
irs  bill,  that  the  plaintiff  had,  be- 
fore such  tender,  retained  an  attor- 
ney and  instructed  ijini  to  sue  out  a 
lafitat  against  the  defendant,  and 
that  thb  attorney  had  aeeordinglr 
applied,  before  the  tender,  for  suen 
Mrit,  which  was  afterwards  sued 
out.  BrijTgs  V.  Calverly.  8  Term 
Ren.  629. 

18  'lo  make  a  legal  tender,  there 
must  be  either  an  actual  ofter  of  the 
money  produced,  or  the  production 
of  it  must  bedispenied  vrith  by  the 

'  express  declaration  or  egnivalent 
act  of  the  creditor.  Therefore 
^here  the  defendant  on  depart- 
ing from  home,  left  lOl.  with  hit 
clerk  for  the  plaintiff;  of  whieh  the 
clerk  informed  the  plaintiff  when 
he  called  and  demanded  a  lai^r 
sum ;  and  the  plaintiff  said  he  wonid 


not  reteive  the  lol.  nor  any 
lesi  than  his  wholt  demand  $  but  t£ 
clerk  did  not  offer  the  ioi. ;  this  wag 
held  to  be  no  lender.  Thouuts  t. 
Emns.    10  East.  loi. 

19  Tender  on  a  bond  with  a  p.enaUj) 
is  no  bar  to  an  action  on  the  bond. 
Murry  v.  Harris.   2  Johm.  Rep.  U. 

20  ^-  having,  distrained  the  goods  of 
B.  to  wit.  horses^  and  house  lisld 
furniture,  for  rent,  C.  promised  to 
deliver  lite  goods  to  Ji.  in  six  daj^, 
or  pay  4O0  dollars,  and  the  g;ootU 
were  left  in  the  possessioD  of  C. 
%^.  demanded  the  goods  within  th« 
six  days,  but  did  not  desit;nate  auj 

J  dace  at  which  they  were  to  beJc- 
ivered,  and  immediately  afler,  and 
within  the  six  days,  went  with  C. 
to  the  house  ofB.  where  the  ji;oHii 
were ;  and  C  then  tendered  (be 
goods  to  Ji.  who  said  he  wu  not 
'ready  to  receive  them,  bat  thtt  if 
£J.  would  carry  the  goods  to  D.j  JL 
would  reeeiy^  them,  bat  C.  refiMd 
to  do  so.  In  aa  aetion  of  osamwR^ 
by  A.  against  C,  it  was  held,  that 
the  reply  o{Jk>  to  the  offer  dC  to 
deliver  the  goods  ioA.  at  Ff  bosM, 
dispensed  with  any  further  tender^ 
pr  delivery  on  (he  part  of  C.  espe- 
eially  as  the  artieles  were  boiky 
and  numerous.  Slipgerland  r.  Mrst 
8  Johns.  Rep.  474. 

21  There  is  a  difterence,  in  r^ardto 
tender,  hetween  things  portable 
and  things  ponderous.  Ifna'pl^^^ 
be  appointed  for  perfornaoce  or 
payment,  a  tender  to  the  penwD, 
who  is  to  receive  is  sufficient.  IM> 

22  Such  a  tender  and  refasal  ^  * 
complete  bar  to  the  soil  on  the  eon- 
tract  j  and  the  plaintiff  must  reitft 
to  the  person  in  whftse  posie»» 
the  goods  are,  and  who  hold*  th^ 
as  his  bailee,  and  at  his  risk,    i^* 

SB  Where  a  promissory  note  v»JP''^ 
en  payable  in  produce^  to  be  o«l>^' 
ered  on  a  certain  day  at  the  mskefl 
honse;  and  in  an  action  on  tbevo^* 
the  defendant  pleaded  paymenMM 
proved  that  he  had  hay  in  bi«  bar" 
at  the  day,  ready  to  deliver  to  tfte 
plaintiff,  wilheutiheniug^hef  *«• 
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^ity  or  ralney  it  was  held  not  to  be 
proof  of  a  tender,  or  payment.  AVtc;- 
ton  y.  Qalbraith.     5  Johns,  Rep, 

119. 
^  Tlje  act  of  assembly  of  the  29th 
oi' January^  1777,  declares,  that  a 
tender  shall  amount  to  an  actual 
payment,  and  discharge;  whereas 
a  tender  at  common  law,  only  sus- 
pends the  interest  till  a  subsequent 
demand  and  refusal.  1  VallaSj 
406,  7,  8. 

^9  Therefore  a  tender  in  continental 
money,  emitted  by  Congress  6^orc 
the  29th  January^  1777,  is  tanta- 
mount to  payment.   Ibid. 

26  But  a  tender  in  bills  of  credit  em- 
itted snbsequent  to  the  x?9th  of  Janu- 
ary, 1777,  has  only  the  effect  of  a 
tender  at  common  law.    ibid, 

57  A  mere  offer  to  pay  is  not,  in  le- 
Sal  strictness,  a  tender  ;  nor  is  the 
defendant  entitled  to  take  ad? an- 
tage  of  a  tender,  uiiless  he  pleads 
it,  and  brings  the  money  into  court. 
2  Dallas^  190. 


TERM. 

Term  created  for  a  special  purpose, 
after  that  determined,  is  attendant 
on  the  inheritance  in  equity,  land 
agreed  to  he  sold,  shall  go  as  mon- 
cy*  and  money  afi*reed  to  be  laid 
oQt  in  land,  as  land.  Be$t  r.  8tam* 
ford.    In  chaiu    i  8alk.  1^*. 


TIMBER. 

Beech  being  admitted  to  be  timber  by 
the  custom  of  the  county  of  Bucks, 
the  geueral  rule  of  law  applicable 
<o  timber  trees  in  general  attaches 
upon  it,  80  as  to  give  it  the  proper- 
ties and  privileges  of  timh^  at  20 
years  growth  ;  and  therefore  upon 
an  iggiie  whether  eertain  beech  trees 
in  that  county  (which  after  being 
felled  had  been  distrained  for  pay- 
ment of  a  poor's  rate,  to  which  it 
jvas  contended  that  they  were 
Jiable,)  were  or  were  not  timbir  ac- 


cording to  the  custom  of  the  eoun^ 
ty,  the  enquiry  is  confined  to  the 
nature  of  the  wood,  and  the  period  of 
its  growth,  whether  of  20  years  ; 
and  no  evidence  can  be  received  to 
qualify  its  cbaraeter  ot  timber  by 
shewing  that  it  was  not  deemed  to 
be  such  in  the  county,  unless  the 
tree  contained  ten  feet  of  solid 
wood.  And  tbe  jury  having  found 
a  general  verdict  for  the  plaintiff 
on  that  issue,  affirming  such  trees 
of  20  years  ^rov\th  and  upwards, 
though  not  containing  ten  feet  of 
solid  wood,  to  be  tvnber  by  the  cus« 
torn ;  and  aUo  upon  another  issue 
negativing  them  to  be  saleable  un- 
derwood  within  the  statute  43  Eliz. 
c.  2;  the  court  refused  to  grant  a 
new  trial.  Aubrey  v.  Fisher,  10 
East,  4i6. 


TIME,  COMPUTATION  OF 

i  Commencement  a  datu^  includes 
the  day  of  the  date.  Baths  v.  Ash, 
%  Salk,  413. 

2  From  the  first  of  Jiine,  for  three 
years,  begins  on  the  second  and  ends 
on  the  first.    Jtnon,     Lofft^  276. 

3  When  the  computatiou  of  time  is 
from  or  after  an  act  done,  the  day 
when  theact  was  done  is  to  be  inclu- 
ded. Rex  V.  Adderley.  Z  Doug.  463. 

4  Insurance  of  JET.'s  life  for  a  year  ; 
ti,  died  on  the  last  day  insurable  $ 
liable.    Sir  Robert  Howard's  case, 

0  Sunday  not  included  in  the  four 
days  to  move  in  arrest  of  judgment. 
Hales  V.  Otren.    2  Salk.  625. 

6  In  contract  for  stocks,  the  compu* 
tatioQ  must  be  by  lunar  months. 
Joeelyn  v.  Hawkins,     l  Sir.  446. 

7  Change-alley  computation  is  to  be 
taken  by  calendar  months.  Titus 
y.  Lady  Preston.     1  Str.  6U2. 

8  Note  of  3d  JVbuember,  to  pay  on 
the  3tst  of  December  next,  means 
the  first  Dec.  following  the  making 
of  the  note.  Carbonel  y.  Davies,  i 
Str.  30*. 

9  The  time  of  plea  pleaded  is  to  be 
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reekoned  from  the  date  of  the  entry  tation.     The  Kmg  x.  Gttmlnj  md 

of  the  plea  on  the  record,  not  fron  another.     2  8tr.  811*     2  L>  Baym> 

the  time  of  its  being  delivered  to  1928. 

the  plaintiff*.    Sullivan  Y.Montague.  ±7  Where  computation  of  time  is  to 

1  Doug.  109,  to  113.  be  made  from  an  act  done,  the  daj 

40  A  month's  time  to  plead,  is  a  lo-  on  which  the  act  is  done  is  to  be  in- 

nar  month.      2'albot  y*  Linjidd.'  1  eluded  in  the  reckoning.     Castle  j* 

Black.  450.  BurditL    8  Term  Rep.  623. 

In  temporal  cases,  time  is  compated  ig  Therefore,  nhen  the  law  requires 

by  lunar  months,  in  ecclesiastical  that  a  month's  notice  of  an  action 

by  solar.    Ibid.  be  given,  the  month  begins  with  tJie 

i.1  A  computation  of  time  from  the  day  on  which  the  notice  is  served, 

doing  of  an  act  commences  the  in-  d  Term  Rep.  62s. 

slant  the  act  is  done.    A  computa-  19  And  where  the  statute  2t  Jac  i, 

tion  from  the  day  on  which  the  act  c.  19,  s.  2,  enacts  (hat  a  trader,  Ij" 

is  done,  not  until  the  subsequent  ing  in  prison  two  months  (i.e. lunar 

day.    •inon.    i  L.  Raym.  480.  months)   after  an  arrest  for  debt 

12  If  certain  figures  are  put  after  the  shall  be  adjudged  a  bankrupt,  thst 
day  of  a  particular  month  which  includes  the  day  of  the  arrest  Gins' 
can  be  supposed  to  refer  to  the  year  $ington  v.  Rawlins.  8  East^  407. 
of  Christ,  it  shall  be  intended  \hat  20  When  the  word  monUi  is  used  ii  a 
they  do  refer  to  it.  The  court  will  statute,  without  the  addition  otcel- 
take  notice  of  the  correspondence  endar^  or  any  other  words  to  shew 
hetween  the  dominical  year  and  the  that  the  legislature  intended  caloh 
year  of  any  king's  reign ;  therefore,  Air,  it  is  understood  to  mean  a  in* 
a  deed  whi^h  really  is  dated  aecor-  nar  month.  Lacon  y.  Hoppot'  * 
ding  to  the  dominical  year  only.  Term  &p.  224. 

may  be  represented  to  bear  date  in 
the  year  of  the  reign  of  the  king 

with  which  that  dominical  year  cor-  

responds.     Holman  y.  Burrow.     2  '  TITHES. 
L.  Raym.  791.     2  8alk.  658. 

13  Sundays  and  holidays  computed  1  Parson  not  obligod  to  take  ti^^^ 
for  acts  to  be  done  out  of  court.  grass  the  day  it  is  cut,  but  oaf  1^ 
.Sshmole  v.  Goodwin.     2  Salk.  624.  it  lie  there  long  enough  to  nake  it 

14  If  a  man  binds  himself  to  do  a  into  hay ;  but  though  the  ^^^^ 
thing  for  J.  S.  and  in  an  action  tion  demands  damages  from  thew 

thereon,  the  breach  is,  that  he  did  of  cutting,  it  is  well  enough.   Som 

not  do  it  for  the  said  J.  8.  thoagh  !  t.  Jones,    i  Sir.  249. 

two  persona  of  that  name  are  before  2    A  new  inclosed  common  shall  int 

mentioned    on  the  pleadings,  the  be  exempted  from  specifie  ii^n^ 

word<<  in  the  breach  shall  refer  to  from  which  the  lands  to  ^^Jf'Iy 

him  for  whom  it  was  to  have  been  was  appurtenant  were  exempted  oe- 

done.    Fitzhugh  v.  Dennington.    2  fore  the  inelosure.      Mcincos^  ^' 

L.  Raymond^  1094.  Watson.    1  Black.  402. 

15  One  born  at  eleven  at  night  the  3  Nine  moefuses  overruled  in  tbee||' 
first  of  Fe^rMary,  reckoned  of  age  chequer,  six  of  them  as  too  ran*> 
in  his  twenty-^fiVst  year  the  last  of  without  directing  any  '•*^*  J^ 
January,  at  one  o^clock  in  the  mor-  their  existence.  TorriansY.J^S^ 
uing,  so  as  to  make  his  will.  Jlnon»>  exchequer*    1  Black.  420.     ^ 

1  Salk.  44.  4    qu.  If  » prohibition  will  he  w» 

18  If  a  writ  be  made  returnable  on  court  chri^ian  after  a  ^J^^^f^ 

the  octave,  &c.  of  another  day,  that  ed,  so  as  no  proceeding  is  bad  st*^ 
«^ay  shall  be  indaded  in  the  eompi^ 
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tbe  pTea?  Graham  ▼•  FoUs.  i 
Black.  295. 
9  A  tttodus  dediiiandi^  whicfi  in  knj 
instaoee  exempts  the  party  from 
paying*  either  tithe  or  reeompeBee, 
void.  A  modus  for  one  species  of 
tithe  ean  be  ne  ground  for  a  modus 
de  non  deeimamo  as  t»  another. 
Norton  V.  Brigs.    1  L.  Raym.  242. 

6  Modus  set  up  since  the  13  Eliz. 
binds  not  the  successor.  Jlnon.  Lqfft^ 
66. 

Temporary  eomposrf  ion  requires  notice 
to  determine.    Ilnd. 

Endovrment  of  tithesy  without  usage, 
fails.    Ibid. 

Hispleader  of  a  ^noduSj  it  seemS)  pro- 
daces  a  decree  in  kind,  but  without 
prejudice.    Ibid, 

7  The  rankness  of  a  modus  is  a  qnes- 
(ion  of  fact,  and  not  of  law.  Fyke 
V.  Ihwling.    2  Black.  ±257. 

8  Tif  he  rs  not  payable  for  milk  used 
in  the  owner's  house,  unless  the 
owner's  honse  is  out  of  the  parish. 
No  tithes  for  wood  to  fence  arable 
land,  if  in  the  same  parish.  Scoles 
V.  Lowiher.    i  L.>  JZaym.  129. 

9  Action  Cor  double  damag;e8  for 
tithes,  us^ed  as  a  method  of  trying; 

'  the  right,  and  not  considered  as  a 
pcoal  action.  HoUoway  v.  HewiU 
Lafft^  232. 

10  Method  of  proceeding;  for  subtrac- 
tion of  tithes^  discussed  both  at  bar 
and  bench.     Bex  r.  Owen.  4  Burr. 

2099. 

11  Tithes  lie  in  grant.  Chave  v.  CU- 
m«f.     3  Burr  J  iS7Z. 

12  In  debt  on  statute  2  and  3  Ed.  6, 
e.  13,  fur  not  setting  out  tithes, 
where  the  declaration  stated  that 
they  were,  within  forty  years  next 
before  the  statute,  of  right  yielded 
mid  payable  and  yielded  and  paid, 
evidence  that  the  land  had  always 
been  remembered  to  be  in  pasture, 
and  had  never  within  living  memo- 
ry paid  any  tithe,  is  not  sufficient 
to  defeat  the  act  ton.  Mitchell  v. 
Walker.    5  Term  Rep,  260. 

13  But  where  the  declaration  only 
stated  that  the  tithe  had  been  yield- 
ed and  paid  forty  years  before  the 


statute,  and  there  was  no  evidence 
of  its  ever  having  been  paid  at  all : 
held  that  the  plaintiff  could  not  re- 
cover. jLord  Mansfield  v.  Clerke^ 
5  Term  Rep.  200,  264,  it. 

14  Evidence,  that  the  parishionem 
have  treated  with  the  proprietor  for 
a  composition,  is  not,  alone,  suffi- 
cient to  establish  his  possession  of 
the  tithes ;  in  an  action  on  the  sta- 
tute.   1  Bos.  ^  PuIL  458. 

iS  By  a  grant  of  all  tithes  arising  out 
of,  or  in  respect  offarmSj  landSf  &c«. 
the  tithes  arising  out  of,  and  in  re^ 
spect  of  rights  of  common  appurte* 
nant  to  such  farms  or  lands  will 
pass.  Lord  Owydir  v.  Fpakee.  7 
Term  Rep.  64 1. 

16  Hops  are  by  law  tithable  after  they 
are  gathered  from  the  bind ;  and  a 
custom  to  set  out  the  tithes  by  the 
tenth  row,  or  by  the  tenth  hill,  where 
the  rows  are  unequal,  leaving  thd 
binds  uncut,  and  the  poles  standing, 
eaunot  he  supported.  Knight  t» 
Halsey.    '7  Term  Rep.  86. 

[Affirmed  in  Ami.  Froc.  19  June,  1800. 
2  Bos.  ij  Full,  172,  Pari.  Ca.  8vo* 

vol.  8,  MppJ] 

17  A  custom  to  pay  only  a  part  of  the 
tithe  without  substitnting  any  thiug^ 
else  in  lieu  of  the  remainder,  is  bad. 
7  2'erm  Rep.  93. 

18  But  a  custom  to  pay  less  than  the 
whole  tithe  may  be  good,  where 
something  in  lieu  of,  and  as  a  com-* 
pensation  for  the  rest  is  paid  to  the 
parson.    7  Term  Rep.  93. 

19  No  evidence  is  sufficient  to  sup* 

Eort  a  real  compositiou,  unless  it 
ave  reference  to  a  deed  of  compo- 
sition.   2  Bos.  S;  Full.  206. 

20  If  a  composition  for  tithes  is  made 
by  Jl.  as  proprietor,  and  he  leases 
them  to  B.  wnose  interest  is  after- 
wards put  an  end  to  by  Jl.  before 
any  alteration  is  made  in  the  com- 
position, ^.  cannot  determine  it 
without  six  months'  notice.  Wy* 
burd  V.  Tuck,    i  Bos.  S[  Full  45*8. 

21  If  ^.  execute  a  lease  of  tithes  te 
B.  on  a  day  subsequent  to  their  se- 
verance, but  previous  to  their  being 
carried  away  by  the  land  holder,, 
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B,  cannot  maintaia  an  action  on  2 
ai)d  3  Ed*  69  c.  13 ;  a«  the  right  to 
the  tilhe  vested  in  Ji,  immediatelj 
on  (he  severance.  1  Bos.  4^*  FulL 
4.18,  n. 

2:i  Though  the  proprietor  of  tithes 
leave  them  on  the  land  more  than 
a  reasonable  time  after  they  are  set 
out,  and  after  he  has  notice  thereof, 
the  owner  of  the  land  cannot  justify 
in  trespass  turninf^  in  his  cattle  up- 
on the  land  to  depasture  it  in  the 
usual  course  of  husbandry,  whereby 
the  cattle  consumed  the  tithes ;  but 
his  remedy  in  either  by  distress  of 
the  tithes  as  damage  feasant^  or  by 
action.  fVilliams  v*  Ladner,  8 
Term  Rep.  72. 

^3  In  an  aclion  on  the  statute  2  and  3 
Ed.  6,  c.  13,  for  the  treble  value  of 
tilhe  corn  omitted  to  be  set  out,  it 
is  not  enough  for  the  defendant  to 
shew  the  existence  infactj  of  a  cus- 
tom in  the  parish  to  set  out  the  Itth 
instead  of  the  toth  mow ;  for  the 
validity  as  well  as  the  existence  of 
such  a  custom  is  properly  triable  in 
this  form  of  action,  though  penal  in 
its  nature ;  being  given  to  the  par- 
ty grieved,  and  his  only  remedy  at 
common  law  for  subtraction  of  the 
tithe  due  to  him.  Phillips  ▼•  Davks. 
8  East,  178. 

^  At  common  law  grafts  is  titheable 
in  &;ras8  cocks,  after  having  been 
tedded  in  the  course  of  process  of 
making  it  into  hay.  JV^eriftanv. 
Morgan,    10  Ead^  5. 

^3  The  tithe  of  turnips  drawn  to  feed 
cattle  held  to  be  properly  set  out  by 
being  thrown  aside,  as  drawn,  on  a 
ridge  opposite  for  the  parson,  with- 
out being  set  out  in  heaps  for  him  $ 
the  farmer  not  putting  the  nine 
parts  into  heaps  for  himself.  jKa- 
ney  v.  Wkitaker.  B.  B.  cited,  la 
East,  12. 

26  Compositions  for  tithes  ceases  on 
the  death  of  the  incumbent  with 
whom  they  were  made,  at  least  as 
to  his  successor ;  but  if  the  succes- 
sor continue  to  receive  the  next 
payment  due  after  the  death  of  his 
predecessor,  he  can  only  be  aeaount- 
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able  to  the  executors  for  such  nor- 
tion  of  it  as  the  value  of  the  litke?, 
if  paid  in  kind,  accruing  due  be- 
tween the  last  composition  received 
by  the  late  ineumhent  and  his  death, 
would  have  amounted  to.  and  not 
pro  ro^a, according  to  the  time  which 
had  run  before  his  death  from  (be 
last  payment.  Williams  v.  tou^L 
CUrke.    10  Ea^,  269^. 


TITLE. 

1  A  memorandum  was  made'  at  the 
hank,  on  transferring  stock,  of  a 
suspected  defect  in  the  title,  whieh 
ought  not  to  have  been  allowed: 
for  a  secret  tru«it,  as  against  ther 
party  who  has  open  legal  title,  does 
not  effect  the  bank.  Lord  MansfiM 
added,  ^  I  wonH  say  a  word  agaimt 
the  holder  of  the  stock  having  his 
action  against  the  bank  for  dispa- 
raging his  title."  Lard  Mt^^s 
Case.    Lqfft,  65. 

2  If  the  title  is  an  appointment  (0 
be  curate  of  the  rector's  church  till 
otherwise  provided  of  some  ecclesi- 
astical preferment,  or  for  fault  by 
him  committed  lawfully  removed, 
the  party  cannot  be  removed  with- 
out cause  while  the  grantor  remains 
rector  of  that  place.  Martifnr. 
Hind.    1  Doug.  143. 

And  he  may  bring  assumpsit  against 
the  rector  for  the  salary.    Ihid. 

But  if  the  rector  is  bona  fide  preferred 
to  another  living,  the  obligation 
ceases.     IMd. 

A  readership  is  not  ecclesiastical  pre- 
ferment  within  the  meaning  of  saeh 
a  title.    IMd. 

8  A  subsequent  title,  which  i<)  both 
legal  and  equitable,  destroys  a  pri- 
or title  in  equity  only.  Hagshaw  ▼> 
Vates,  in  chancery*    1  Str.  240. 
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i  Prescription  as  lord  of  the  maoor 
for  toll  of  all  goods  landed  ttifbsM 
the  manoTf  in  consideration  of  f^' 


tOtL. 


369 


fairing  a  whmf  within  the  manori 
not  coofiiiii^  it  to  the  wharf,  is 
eopd.  CoUott  V.  Smith,  Coivp.  47. 
in  toll  traverse  no  conaideratiou  is 
oecefisary.     Cotcp.  48. 

2  For  tdll  traverse  a  eonstderation 
must  he  laid.  Bolton  v.  8mUH. 
Lqfftj  468. 

Where  a  eonsideratioti  is  laid,  yoa 
must  prove  it  as  laid,  even  in  easetf 
where  it  was  not  neeessarj  to  have 
laid  any.  Ibid, 

Consideration  of  being  honnd  lo  re« 
pair,  good,  without  alleging  aetual 
reparation,  tbid. 

After  verdiei,  consideration  will  be 
presumed  either  the  same  as  laid  or 
a  good  one.  Ibid. 

8  A  predeription  to  take  toll  for  pas* 
sing  on  an  aoeient  navigable  river^ 
through  the  plaintiff's  manor,  is  bad 
in  law.  the.  Mdyovy  S(c,  of  «/V*o^ 
ttngpftam,  v.  Lambert,  ffiUes^  ill. 
A  preseription  for  toll  thorough 
cannot  be  snpptff  ted,  unless  a  eon- 
sideratioD  for  it  be  shewn.  Ibid, 
dlUer  of  a  toll  traverse ;  there  a  con« 
sideration  is  implied.  Ibid, 

4  Toll  for  com  ;  malt  shall  be  con- 
sidered its  com,  because  the  aets  of 
parliament  have  so  considered  it, 
otherwise  the  specification  makes  it 
a  new  thing;  and  therefore  flour 
was  not  liable,    ^non,  Lofft^  72, 

5  Toll  is  not  incident  to  a  fair.  HoU 
loway  V.  Smith.  2  Sir,  1171. 

0  Post  toll  requires  a  consideration 
to  be  shewn,  in  order  to  support  th# 
demand  of  it.  Mayor  of  Farmouthy 
V.  Alton.    8  Burr.  140^ 

y  •  A  general  indebitatus  assumpsit 
will  lie  for  tolls.  Seward  v.  Baker* 
1  Term  Rep.  516, 

8  If  the  grantee  of  a  market  under 
letters  patent  firom  the  crown,  suf- 
fer another  to  erect  a  market  in  his 
neighl)9urhood  and  use  it  fbr  the 
spaee  of  S3  years  without  interrup- 
tion ;  he  is  by  such  use  barred  of 
his  action  on  the  ease  for  disturb- 
ance of  his  market.  Ilolcvoft  v. 
HeeL    l  Ba9,  Sf  PuU,  40(K 

•    If  a  person  claimiug  a  tilt  I  for  pas- 
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sing  over  an  highway,  ean  8he# 
that  the  liberty  of  passing  over  the 
soil,  and  the  taking  of  toll  for  such 
passage,  are  both  immemorial,  and 
that  the  soil  and  the  tolls  were,  be- 
fore the  time  of  legal  memory,  in 
the  same  handtf,  though  severed 
since>  it  will  be  presumed  that  tho 
soil  was  originaily  granted  to  the 
pilblic  in  consideration  of  the  toU«  ^ 
and  such  original  grant  is  a  good 
eonslderation  to  support  the  de- 
mand. Id^  Pdham  v.  PickersgilL 
1  Term.  Rep.  660. 

16  In  a  turnpike  ae($  imposing  tolls 
on  horses,  &c.  ^  cattle  goins  to.  or 
retornine  from  pasture,"  amt  ^  hors- 
es attending  cattle  returning  from 
pasture,'  were  exem|)ted  ;  it  wan 
held  that  a  horse  ridden  by  the 
owner  of  the  eat  tie  at  pasture  in  or- 
der to  fetch  ilieih  from  pasture,  did 
not  come  within  either  of  the  et- 
eeptiontf.  Harrison  v.  Brought'  5 
Term  Rep.  706. 

11  British  ships,  in  passing  by  tho 
Eddyftone^  and  other  light  houses 
in  the  channel,  sailing  from  foreigit 
port  to  fore^  port,  and  not  touen- 
ing  at  any  place  in  Ghreat  Britain  or 
Ireland^  are  not  liable  to  pay  thd 
light  house  duties  to  the  tHnitjr 
house,  under  statutes  4  Anne,  e.  SO^ 
Cc  8  Anne  e.  17.  Trinity-house  t« 
SorAie,    8  Tei^  ^,  768. 

IS  The  eourt  of  C.  P.  on  a  trial  at 
bar,  held,  that  the  writ  de  essendo 
quietuiH  de  Aeolonio  is  not  merely 
prohibitory,  but  remedial,  on  which 
the  parties  may  plead  to  issue,  on  a 
question  of  right.  And  that  free- 
men of  the  eity  of  London  have  a 
right  to  be  eiempt  from  the  pay- 
meat  of  all  tolls  and  port  duties 
tliroughout  England^  (except  the 
j)risageof  wines,)  in  whatever  plaee 
they  reside,  and  though  they  have 
obtained  their  freedom  by  purchase* 
London  {Corp.)  r.  Klng^s  Lynn 
(Corp.)    1 H.  Blade.  206. 

13  This  judgment  was  reversed  in  the 
court  of  K.  B.  that  court  holding 
tltat  an  action  would  not  lie  on  th*?s 
writ,  until   the    plMttUff's  goodft 
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were  distrained  far  toll.  4  Term 
Rep.  130. 
M  But  this  latter  judgment  was  re- 
ver.'ied  in  doin.  proc.  upon  the 
ground,  that  thons^h  toll  be  merely 
clamed  of  the  individual  members 
of  a  corporation  exempt  from  toll, 
an  action  will  lie  on  this  writ  in  the 
name  of  the  corporation.  Dom, 
Froc.  May  2dy.i79fi,  d  Term  Sep. 
77S,      1  Bos,  Sf  PuU.  487. 

15  The  question  as  to  the  ri£;ht  of  ex- 
emption claimed  on  behalf  of  nori' 
resident  freemen  was-  not  determin- 
ed^ It  seem)»  that  they  have  not 
any  such  ri^ht.  L»naon  (Corp.) 
Y.  Livprpool\Corp.)  i  Bos.  Sf  PulL 
622,  n. 

16  Whether  a  right  to  take  toll  on 
goiidri  sold  by  sample  in  a  market 
can  be  supported  ?  Qu.  4  Term 
Rep.  107. 

17  Whether  if  no  specific  iotl  be 
granted,  the  grantee  of  a  market  be 
entitled  to  any  toll :  and  whether 
in  such  case,  he  can-  support  any 
action  for  an  injury  to  his  market  ? 
1  Bos.  Sf  PuU.  400. 

13  Where  it  appearedjjiQ  evidence  up- 
on an  action  of  inaebitatus  assump^ 
sU  for  toll  that  a  corpKatian  were 
entitled  by  a  general  grant  of.  toll, 
explained  by  usage  ta  be  due  for  all 
commercial  goods  passing  in<  and 
out  of  their  city,  on  horses,  or  in 
carts,  or  waggons,  (that  is,  at  the 
rate  of  id.  for  every  horse  load,  and 
2d.  for  every  cart-load  dk'awn  by 
ane  horse,  and  2d.  more  for  eacli^ 
additiooal  horse;)  held  that  any 
alteration  of  the  carriage  by  which 
the  goods  were  so  conveyed,  as  by 
taking  them  in  stage  coaches,  in- 
stead of  carts  or  waegon8>  eoold  not 
vary  the  right  of  toll  in  the  propor- 
tion of  2d  for  each  horse  drawing 
the  coach,  although  the  nnmber  of 
horses  were  estimated  by  the  weight 
of  passengers  rather  than  of  goods. 
Mayor.  <^c.  of  Carlisle  v.  Wilson. 
5  East  2. 

4d  An  action  on  the  case  by  the  own- 
ers of  a  market,   who  had  a  pre- "* 
aarietive  right  ef  tall  on  all  corn 


brought  into  Oe  markei  to  be  sold** 
and  there  sold ;  ailing  that  tbo 
defendant  intending  to  deprive  then 
of  ^heir  toll    frauduUnUy  bosglit 
corn  in  the  market  bu  sample^  koov- 
ing  that   the   commodity  was  nit 
there  in  bulk  at  the  time  of  tin 
sale,   whereby   the  plaintifTs  were 
prevented  from  taking  their  toll: 
is  not  sustained  by  evidence  of  tJM 
mere  fact  of  sach  purchase  bj  stio- 
ple  in   the  market,  though  with 
knowledge  of  the  plaintiffs' ehiti 
of  toll,  coupled  with  the  faet  of  Mt 
paying  the  toll   on  demand  after- 
wards when  the  corn  was  deliver- 
ed to  the  defendant  in  the  iaoie  bo- 
rough, but  02d  of  the  market ;  for 
non- constat  that  the  corn  woaldotl- 
erwise  have  been  brought  ioto  tbo 
market,  or  that  the  defeodast  did 
any  act  to  induce  the  owner  of  it 
not  to  brin^  it  there  in  the  firatio- 
stance.      Neither   will  the  faet'f 
such  purchase  by  sample  in  tbo 
market,   though   coupled  withlho 
subsequent  delivery  out  of  the  intr' 
ket,  sustain  a  count  for  toll  ai  for 
corn  brought  into  inarket,  and  theff 
sold.     TheBaUiffs,A,e.  ofTewkts- 
bury  V.  Diston.    6  East  438. 
20  Toll  gate  keepers  sued  for  a^ 
dbne  under  statute  20,  0.  8,  e.  H, 
need    not  be  sued  id  the  eoDBtf 
where  the  fact  was  committed,  u 
they  must  be  onder  statute  13, 0.  h 
a..78,  s.  81.    Banng  r.  8kdt(»*  ^ 
Tlsnn  Rep.  16. 


TOLT. 

qu.  If  a  toll  lies  for  the  defendaor, 
without  cause  shewn,  to  remore  a  ^ 
plaint  from  the  court  baron  to  iw 
county  court  ?  The  King  v.  Jw"*' 
gan,  'S;c.    i  Black.  897. 

TOWN. 

An  act  of  the  legislature,  extendi* 
the  bciinds  of  towns  over  the  ad>|- 
cent  navigable  waters,   does  » 
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thereby  gr  ant  the  land  eoFered  by 
the  crater,  to  the  owners,  but  is 
merely  for  the  purposes  of  eivii  and 
criminal  jurisdiction.  Faimer  v. 
Micks.    6  Johns.  Eep.  133. 


TOWN  MEETING. 

A  meeting  of  a  town  for  the  choice  of 
representatives,  and  for  the  trans- 
action of  ordinary  business  of  the 
town,  ma>  be  called  by  one  warrant, 
distinguishini;  the  different  classes 
of  voters.  Craigie  wJ^elUnjet.dL 
6  J^ass.  7. 


TRADE. 

t  Amanmayeierci<»e  as  many  trades 
as  he  has  worked  at  or  served 
to  seven  years.  French  qui  torn  v. 
ddams.    2  Wils.  168. 

2  An  indictment  upon  5  Eliz.  c.  4, 
for  exercising  a  trade  uithojjt  serv- 
ing an  apprenticesliip,  cannot  be 
preferred  at  the  sessions  of  a  bor- 
oagh.  The  ^iieen  ▼.  Taylor,  2  £• 
Raym,  767. 

8  Exercising  a  trade  seven  years, 
without  aoy  prosecution  with  effect, 
a  sufficient  qualification  for  the  fa- 
tare.  Walten  qui  tarn  v.  Bolton. 
1  Black,  233. 

4  One  not  qualified  to  exercise  a 
trade  himself  by  having  served  an 
apprenticeship,  entering  into  part- 
nership with  a  qualified  person,  and 
only  sharing  the  profits,  and  stand- 
ing the  risks  of  the  partnership, 
withoutever  interfering  in  the  trade 
personally,  is  not  within  statute  5, 
Eiiz,  c.  4.  Rayuiond  v.  Chase.  1 
Burr,   1.     2  mis.  40. 

0  How  far  trading  with  an  enemy  is 
illegal  in  a  subject  ?  qu.  Oisl  v. 
wIfasoR.     1  Term  Bep,  SI. 

^  By  the  maritime  law  it  is  eanae  of 
confiscation  in  a  subject,  provided 
he  is  taken  in  the  act,  but  it  does 
not  extend  to  a  neutral  vessel.  1 
T,  Bep.  8k 

^   Trade  is  not  transoiittible,  but  is 
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put  an  end  to  by  the  death  of  the 
trader.  Barker  v.  Parker,  i  T. 
Bep.  295. 

8  The  statute  43/ G.  3,  c.  153,  s.  10^ 
having  enabled  the  king  by  order 
in  council  to  licence  the  importa- 
tion of  certain  goods  being  britisk 
or  neutral  properly,  from  the  ene- 
my's country  in  neutral  ships  ;  a 
contract  made  by  A.  and  B.  hrittsk 
subjects,  (theplaiBtifis)for  the  pur- 
chase of  brandy  from  a  house  of 
trade  in  France ^  (an  enemy)  to  be 

*  shipped  iroBi  .thence  in  a  neutral, 
'on  account  of  •A,  and  B, ;  which 
contract  was  made. in  contemplatiofi 
of  obtaining  a  licence  for  that  pur- 
pose ;  wliich  licence  was  accordr 
jngly  obtained  soon  after  the  mak- 
.iugofsuch  contract,  and  before  it 
was  begun  to  be  executed  ;  is  a  le- 
.  gal  contract,  and  may  lawfully  be 
guaranteed  in  the  first  instance  by 
C.  and  D.  other  British  subjects 
(the  defendants.)  And  after  such 
licence  obtained)  the  guarantees  are 
liable  in  damages  for  the  non-ship- 
ment of  the  .goods  by  the  house  iu 
Francej  on  boapd  a  neutral  sent 
there  for  that  purpose.  Though  it 
were  objected  to  the  licence  legal- 
izing such  .trade,  that  it  was  not 
made  out  to  •&,  and  B.  by  name,  but 
only  to  0.  and  J),  and  other  British 
merchants ;  and  that  neither  C  and 
JD.nor  even  vifl.  and  //.  had  any  pro- 
perty in  tlie  'goods  ^  whereas  the 
licence  required  the  goods  to  be  im- 
ported to  be  the  properly  of  the  said 
persons  or  some  of  IJiem  $  and,  until 
shipment,  the  property  continued 
in  the  house  in  France.  For  neith- 
er the  act  of  parliament,  nor  the 
king's  licence  renuired  the  owners 
of  the  property  to  be  individually 
named  ;  and  even  if  the  licence 
were  to  be  so  construed,  as  it  only^ 
required  the  goods  imported  to  be* 
the  property  of  ^  the  said  persons 
or  some  of  them,'  as  may  be  specifi- 
ed in  their  bills  of  lading}*'*  and  as 
no  bills  of  lading  were  made  out, 
which  might  have  been  made  in  the 
name  of  u  and  1)»  and  if  so^  wonJH 
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have  conveyed  to  iheiQ  a  le^l  or 
special  property  in  the  goods  ;  the 
defendauts  6*.  and  D>  were  gtitl  lia- 
ble to  answer  in  damages,  upon 
their  guarantee,  as  for  the  non-per- 
furuianee  of  a  iegal  contract.  Ttni- 
spn  V.  Merac,    9  Ea$t.  35. 


TREASON. 

i  Wi»rd)9  of  persuasion  or  consuUa' 
f  ion  an  overt  act  of  treason  in  eom- 
passing  the  king^s  death.  Ckar* 
noctc^s  case^    Qli  Baily.     2  Salk. 

631. 

$  Commjtn^ent  for  treason,  in  aiding 
the  escape  of  H.  committed  for 
treason,  ought  to  specify  the  trea- 
son for  which  H'  was  committed. 
The  Kin^  v.  ICe^dal  and  Bok.  i 
Sa^.  347.    i  ir.  Hayrn.  60. 

A  secretary  of  stale  may  eommit 
for  high  treason.  Jhid. 
Attainder  of  treason  reversed  for 
want  of  an  aUocotus  before  judg- 
ment, ^he  King  and  (^wen  v« 
Geary.  2  Salk.  630. 

Judgment  ip  high  treason  reversed, 
hecansQ  the  opurt  did  not  demand 
of  the  defendant  what  he  had  to  say. 
The  King  v.  Speke.    3  8alk.  338. 

Private  persons  may  rise  to  quell 
a  treasonable  riot.  The  King  v. 
the  ItUuibUants  of  fVigan.  l  Black. 
47. 

Warrant  for  treason  executed  in 
court  on  leave.  The  King  v.  Jft^ 
ly.     1  Str.  530. 

One  attainted  of  treason  may  bo 
charged  with  a  civil  action.  Bam- 
sden  and  another  v.  Jdac  Donald,  i 
WiU.  217. 

A  traitor  was  arraigned  twice,  and 
two  juries  sworn  to  try  him,  the  for- 
mer jury  having  been  withdrawn  qn 
his  own  consent.      Hie  Kit^g  y. 

-    Kinloch.    l  JVils.  iS7. 

A  party  indicted  for  high  treason 
is  intitled  to  a  copy  pf  the  indict- 
ment and  lists  of  the  witnesses  for 
the  crown,  and  of  the  jurymen  who 
are  to  be  returned  on  the  pannel,  ten 
days  before  hia  amugmnent.    Bex 


T.  Lord  Oeargi  Omfdan.  2  Aosf . 
090,  09ty&n. 

it  is  high  treason  to  attempt  by  in- 
timidation and  violence  to  compel 
the  repeal  of  a  law.    Ibid. 

The  method  of  procedure  on  a  trial 
at  bar  for  high  treason.    Ibid. 

3  On  an  indictment  for  high  treason 
in  sending  ii|telligenee  to  the  eB^ 
piy,  a  letter  sent  by  one  of  the  eon* 
84)irators  in  pnrsoancfi  of  the  eom* 
mon  design,  with  a  view  of  reach- 
ing the  enemy,  is  evidence  ai^in^t 
al)  engaged  in  the  same  contpirtcj- 
B.  v.  ff\  Stone.    6  Term  Rep.  3zr. 

4t  Any  intellfgence  sent  to  the  eD^ 
my  in  order  to  serve  them  io  fthap- 
ing  their  attack  or  defence,  tboo^ 
its  object  be  to  dissuade  them  froa 
an  invasion^  19  high  treason.  U*^- 
W.  Stone.    6  Term  Sep.  529. 

5  A  commitment  for  treasmmtli  jmc- 
tices  is  legal.  B.  y.  Iktforl  1 
Term  Bep.  736. 

6  A  person  accused  of  high  tretni) 
shall  have  a  copy  of  the  iodietneit, 
a  reasonable  time,  not  less  tbao  om 
day,  be^re  the  trial  f  ««<*•'?; 
within  the  same  time,  a  eepyuu^ 
pannel  of  the  inrors.  BetfiUte  f. 
J^alin.    1  Dallas.  33. 

4dherance  to  Jmeriam  trwP 
though  in  conaequence  of  iD|«t»«Bg 
them  for  the  enemy^  cannot  be  trea- 
son.   Ihid.  .  ,, 

Words  indicaUog  the  defeadsnte 
intention  to  join  the  enemy,  are  pro- 
per testimony,  to  explain  tbe  ■•; 
tives  upon  which  that  intent  waii^ 
terwards  carried  into  effeet.  l^ 

Evidence  may  be  given  of  a»«««y 
flc«  committed  in  another  eonol^^M- 

ter  an  cwer«  act  is  proved  to  wj* 
been  committed  in  the  couny  vbeit 
the  indiotmeot  is  laid.    tbii. 

7  Bvidence  that  the  defendant  b«J 
a  power  to  let  people  in  and  •»* « 
the  city,  when  in  POMessioa  rf  »J 
enemy,  ought  tr  be  rtetjnd;  w» 
not  as  eenelusive  proof  of  hit  njf" 
ing  a  commission  nnder  them.  ^ 

S\UcaY.MrahmCor^^  ^"^ 

But  evidenee  of  bia  feiflOS  «'*' '^ 
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dis&rmiDg  the  Jmerieans,  doeg  not    The  words  charged  most  be  spoken 


applj  to  that  species  uf  treason  ; 
though  it  may   prove  his   having 
joined  the  armies  pf  the  enemy. 
Ibid, 
ll  is.enoueh  to  lay  in  the  indict menty 


with  a  malicious  and  mischievous 
intention  in  order  to  render  ihem 
eriminal,  as  misprison  of  treason ; 
but  drunkenness  is  no  excuse  or  jus- 
tification.   Ibid. 


that  the  defendant  sent  intelligence  iii  The  number  of  jurors  (hat  may  be 
without  settiQg  forth  the  particular  returned,  and  the  form  of  the  pan- 
letter  or  its  contents.    Jbid,  uels  on  trials  for  high  treason.  The 

The  charge  of  levying  war,  is  not,  of  United  States  v.  Tne  Insurgents  of 
itself,  sufficient;  out  astembling,  Penn^lvanifi.  2  Da^/as, ase  to  34^. 
joining,  and  arraying,  with  the  for-  A  copy  of  the  caption  of  the  indict- 
ees of  the  enemy,  is  a  sufficient  0-  ment  as  uell  as  of  the  indictment 
vert  act  of  levying  war.    Ibid.  itself,  must  be  delivered  to  the  pri-* 

There  n^ust  be  an  actual  enlist*  spner.    Jbid, 

Oient  of  the  person  yersuadtd^  in  or-  What  is  a  sufficient    addition,  and 

der  to  make  it  treason  in  the  per-  what  a  sufficient  definition  of  tho 

jauader.    Respublica  wJohnBwerts*  plaees  of  abode,  of  jurors  apd  wit* 

i.  Dallas,  30,  nesses.    Ibid, 

}i  an  (imrt  act  has  been  proved  where  %^  A  reasonable  time  shall  be  allow- 

the  indictment  is  laidf,  the  Atfyn^-  ed,  after  the  list  of  the  names  of 
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ants  confession  may  be  given  in  evi- 
dence to  corroborate  that  proof. 
JUd. 

Treaspn  is  a  crime  known  at  eom- 
mon  law.  Respublica  v.  SawMisl 
Chapman,    i  DaUaSy  53. 


the  witnesses  is  furnished  to  the 
prisoner,  for  the  purpose  of  bring- 
ing testimony  from  the  eounties  in 
whieU  those  fitnesses  live.  United 
States  V.  Stewart^  and  same  v. 
Wright.    2  DailaSy  3^8, 4. 


10  Treason  which  is  nothing  more    ^5  Whi|t  constitutes  treason  by  levyr 
than  a  criminal  attempt  to  destroy       ing  war  a^nst  tke  Uvated  States^ 


the  government,  may  be  com|nitte4 

before  the  different  qualities  of  the 

'  (crime  are  defined,  and  its  puuishr 

*  ment  declared  by  possitive  law. 
Ibid,  07. 

11  When  tke  confession  of  a  partj 
shall  be  evidence  on  a  .trial  for 
high  treason.  Respublica  y.  M^ Car- 
tu.    2  Dallas,  86,  7. 

IBnlisting,  or  procuring  any  persons  to 
be  enlisted,  in  the  service  of  the  en* 
emy,  is  clearly  an  act  of  treason. 
Ibid. 


and  bow  to  be  proved.  United  States 
v.  VigoL  2  Dalias,  316, 7  ;  and  U- 
fnted  States  v.  Mitchell,    2  Dallas, 

848  to  366. 
Jf  the  overt  aet  of  treason  is  proved, 
und  laid  before  the  aharge  Mas  p Re- 
sented, it  is  sufficient,  and  whether 
committed  by  the  number  of  insur* 
gents  specified  in  the  indictment,  is 
immaterial.  Ibid,  347. 
17  Attainder  for  treason  does  not  for- 
feit the  estate  of  tenant  by  the  enr- 

.  t^  initiate.    4  Hottss,  168. 

12- Nothing  will  excuse  the'  act  of  18  To  constitnte  a  levying  of  ttar 
joibing  an  enemy,  or  levyiag  war,       there  must  be  an  assemblage  of  per* 


but  the  fear  of  immediate  death. 
Ibid.  See  also  United  l^ates  t.  Fi* 
got.  2  Dallas,  847. 
13  The  obscure  passage  in  the  clause 
relating  to  misprisons  of  treason, 
would  i»e  rendered  perspicuous  and 


sons  for  the  purpose  of  efteetingfry 
farce  a  treasonbble  purpose.  J?it- 
listmetd  of  men  to  serve  against  gov- 
ernment is  not  snffieient  Ex  parte 
BoUtnan  and  Swartwaut.  4  Cranch, 
75. 


intelligible,  without  the  addition  of  When  war  is  levied,  all  those  who 

any  words,  by  expunging  the  semi-  perform  any  part,  koweixr  minute, 

colon,  and  the  monosyllable  or.  Res-  or  hoivever  remote  from  the  scene  of 

pMiea  v.  WeidU.    2  Dallas,  88.  action,  and  who  are  actually  leagued 
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in  Vie  general  ctmspiractfj  are  trai- 
tors.   Ibid, 

Any  assemblage  of  men  for  the  pur- 
pose of  revolutionizing  by  force  the 
i;overtfmeui  established  by  the  17- 
nited  Stales  iu  any  of  its  territories^ 
lillhougli  aii  a  step  to,  or  (he  means 
tif  executing  some  greater  projects, 
amounts  to  levying  war.    lind. 

The  travelling  of  individuals  to  Ike 
place  of  rendezvous  is  not  sufficient, 
but  the  meeting  ol*  particular  bodies 
vf  meUf  and  their  marching  from 
places  of  partial  to  a  place  of  gen- 
eral rendezvous,  is  such  an  assem- 
blage as  constitutes  a  levying  of 
war.     Ibid. 

19  To  levy  war^  is  to  raise,  create^ 
nudce,  or  carry  on  nmr.  •Appendix » 
UrUted  States  v.  Jiaron  Burr.  4 
Crannihj  4.70. 

If  an  army  be  actually  raised  for  the 
avowed  purpose  of  carrying  on  war 
against  the  United  States^  and  sub- 
verting their  government,  a  com- 
missary of  purchases,  who  never 
saw  the  army,  but  who,  knowing  its 
object,  and  leaguing  himself  with 
the  rebels,  supplies  that  army  with 
provisions  is  guilty  of  an  overt  act 
t>f  levying  war.     Ibid, 

Ml*  is  a  recruiting  officer,  who,  though 
never  in  camp,  executes  the  partic- 
ular duty  assigned  to  him.    Ibid. 

The  term  "  levj/ing  trar"  is  used  in 
the  constitotion  of  the  United  States 
in  the  same  4ense  it  was  underatood 
in  Enj^land  and  in  this  country  to 
have  been  used  in  the  statute  of  25 
Kd.  3,  from  which  it  was  borrowed. 
Ibid, 

All  those,  who  perform  the  various 
and  essential  military  parts  of  pro- 
secuting the  war,  which  mast  be  as- 
Kilned  to  diSerent  persons,  may  be 
said  to  levy  war.     Ibid.  472. 

Those,  who  perform  a  part  in  the  pro- 
secution of  the  war,  may  be  correct- 
ly said  to  levy  war.    Ibid. 

fiiit  qumre.  whether  he  who  counsels 
wind  advises,  but  performs  no  act  in 
•l«ri>((eeution  of  the  war ;  or  he  who, 
*^ol!i^  engaged  ia  the  conspiracy) 


fails  to  perforin  his  part,  eanbo 
said  to  levy  war  ?  Ifni 

20  If  the  war  be  actually  levied,  if 
the  accused  has  performed  a  parr> 
but  is  not  leagued  in  the  conspiracy^ 
and  has  n(d  appeared  in  arms  against 
his  country,  he  is  not  a  traitor.  /A. 
474. 

2i  Ckmstructive  treason  is'  where  the 
direct  and  avowed  object  is  not  the 
destruction  of  the  sovereign  power. 
Appendix,  United  States  v.  Aaron 
Burr.    4  Crunch^  475,  6,  7,  8. 

22  Where  a  body  of  men  are  assenMed 
for  the  purpose  of  making  war  a- 
gainst  the  govemmeni,  and  are  in  a 
condition  to  make  the  war,  tlie  as- 
(temblage  is  an  act  of  levying  war. 
Ibid^  475. 

23  The  assemblage  of  men  which  will 
constitutelevyingtrar,  roost  be  a  war- 
like *^  assemblage,"  carr}'ing  the  ap- 
pearance of  force,  and  in  a  iiitua- 
tionto  practice  hostility.  /6ii,480. 

24  An  assemblage  of  men,  with  a 
treasonable  design,  but  not  inforce^ 
nor  in  a  condition  to  attempt  the 
design,  nor  attended  with  warlike 
appearances,  does  not  constitute  the 
fact  of  levying  war.    Ibid^  4^2. 

25  To  assemble  an  army  of  7,000  mea 
is  to  place  those,  who  are  assem* 
bled  in  a  state  of  force.      Ibidj  4S4. 

26  The  travelling  of  several  individ- 
uals to  the  place  of  rendezvous, 
either  separately  or  together^  but 
not  in  mikiaryform,  would  not  eoi« 
stitute  levying  war.    The  act  mast 

^  be  nnequivoeal,  and  have  a  warlike 
appearance.  Jippendix,  UnUed 
States  V.  Burr.    4  Cranch,  485. 

Sff  War  can  only  be  levied  by  the  ejn- 
ployment  of  actual  force.  Troopa 
must  be  embodied;  men  must  be 
openly  assembled.    Ibid,  487. 

28  Arms  are  not  an  indispensable  re- 
quisite to  levying  war ;  nor  the  ac- 
tual application  ^ force  to  the  objeeU 
Ibid,  488. 

29  It  is  not  sufficient  that  an  indict- 
ment for  treason  allege  generally 
that  the  accused  had  brtca  irar,  at 
gainst  the  United  States. 
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Th^  eharge  mast  be  more  partiealar-  8&  The  part  whieh  a  persoa-  takes  ii% 

ly  speemed  by  laying  au  overt  act  the  war  eonstitutes  the  overt  aet^ 

of  vEOtfing  wary  and  this  overt  aet  on  which  alone  he  can  be  eonviet- 

mast  be  proved  as  laid.    Ibid^  490.  ed.    Ibidj  S02, 

A  person  may  be  eoneemed  in  a  trea-  Qucere^  Whether  he  who  procures  aii 

sonable  consniraey,  and  yet  be  2e-  act  may  be  indicted  as  having  per- 

galiy  as    well   as  actually  absent  formed  that  act  ?  Ibid* 

while  some  one  aet  of  the  treason  is  36  If  proof  of  procurement  is  admis' 

perpetrated.    Ibid,  sible  in   England^  to  establish  a 

30  Every  one  concerned  in  a  treason-  chaise  ot  actual  presenee^on  an  in- 
able  conspiracy  is  not  constructive-  dietment  for  levying  tpar^  it  is  only 
ly  present  at  every  overt  act  of  the  by  virtue  of  the  operation  of  t he- 
treason  committed  by  others  not  in  common  law  upon  the  statute  of  Ed« 
his  presence.    Ibid.      «  ward  3.    Jbid»  603. 

91  A  man  may  be  legally  absent  who  (IfUBre^  Whether  there  be  in  this  eoun- 

has  counselled  or  procured  the  trea-  -  try  a  similar  ooeration  of  the  com- 

sonable  aet.     i6i(/,  49t.  mon  law.    Ibia. 

B2  The  prisoner  can  only  be  convict-  If  proof  of  procurement  be  admissible 
ed  upon  the  overt  act  laid  in  the .      upon  a  charge  of  presence,  such 

indictment.     If  other  overt  acts  can  procurement  must  be  proved  in  the 

be  inquired  into,  it  ifr  for  tlia  sole  same  manner,  and  by  the  same  kind 

?>nrpose  of  proving  the  particular  of  testimony  as  would  be  required^ 

act  charged.    IbSy  493.  ^to  prove  actual  presence.    Ibid. 

3.S  A  person  cannot  be  constroctively  37  Tne  conviction  of  some  one,  who 

present  at  an  overt  act  of  treason,  has  committed  the  treason^  must  pre* 

unless  he  be  aiding  and  abetting  at  eede  the  trial  of  him  who  has  ad- 

the  fact,  or  ready  to  afford  assist-  vised  or  procured  it ;  and  the  right 

ance  if  necessary.    Ibidj  494.  of  the  prisoner  to  call  for  the  re- 

If  the  particular  overt  act  of  treason  cord  of  conviction  is  not  waived  by 

cbargedt  be  advised,  procured,  or  pleading  to  the  indictment.     Ibid^ 

commanded  by  the  accused,  he  is  ^05. 

guilty  accessariiy  and  not  direcily  Quaere.  Whether  the  crime  of  advis- 

as  principal.    Ibid^  ing  or  procuring  a  levying  of  war 

A  person  in  one  part  of  the  United  be  within  the  constitutional  defini- 

States  cannot  be  considered  as  con-  tion  of  treason  ?  Ibid, 

strnctively  present  at  an  overt  aet  38  If  the  overt  act  be  not  proved  by 

committed  in  a  remote  part  of  the  two  ppitnessesj  so  as  to  be  submitted 

United  States,    Ibid.  to  the  jury,  all  other  testimony  i^ 

34  The  presence  of  a  party,  where  irrelevent.    Ibid,  606,  7. 

presence  is  necessary  to  his^guilt^is  39  Levying  war^  is  an  act  compound- 
part  of  the  overt  aety  and  must  be  ed  of  law  and  fact,  of  which  the 
proved  by  two  witnesses.     Jippen^  jury^  aided  by  the  eourt^  most jadge^ 
dir,      TInited  States  v.  Burr.     4  Ibidj  607. 
Cranch,  600.  Appearing  at  the  head  of  an  army 

An  indictment  chaiging  a  person  with  would  be  an  overt  act  of  levying  war, 

beina;  present  at  an  overt  act  of  Bo  also  detaching  a  military  corps 

treason,    cannot  be  supported  by  from  it,  for  military  purposes,    tb. 
proving  only  that  the  person  accus- 
ed caused  the  aet  to  be  done  by  oth« 

ers  in  hi^  absenee.     No  presamp-  TREATY. 
tive  evidence,  no  facts  from  which 

Jiresence  can  be  inferred,  will  satis-  1    Of  the  right  of^  British  snlgect8>  to 

y  the  constitution  and  the  law.  hold  and  to  convey  lands  in  the  U* 

Ibid*  nited  States  under  the  treaty  of  1794* 


376 


TREATY. 


Commomveddi  V.  Sheafi.     bMos. 

44^1. 

2  Under  the  treaty  of  amity,  com- 
lupreey  and  navigation  between 
Oreat-Britain  and  the  United  States 
of  .America,  confirmed  by  statute  37 
G.  3,  e.  97,  (see  s.  22,  22j  of  that 
act,  and  also  87  O.  S,  c.  1 17,)  it  is 
not  necessary  that  the  trade  from 
America  to  the  British  settlements 
in  the  East-Indies  should  be  direct ; 
it  may  be  caii'ied  on  circnitously  by 
the  way  of  Europe  and  of  Great- 
Britain  in  particular.  fViison  v. 
Mtrry  et  at.  8  Term  Bep.  St.  jI/« 
firmed  fit  conn* scat,    l  Bt>s»  <§*  JPzt//. 

430. 

3  After  the  peace,  the  eoart  wonld 
not  sustain  a  sn$;ge6tion  filed  by  the 
attoniey-eeneral,  against  one  who 
was  attainted  in  parsoance  of  a 
proclamation  issued  during;  the  war, 
as  a  proeeeding  of  that  kind  would 
contravene  an  express  article  in  the 
treaty  of  peace  with  Chreat- Britain, 
1  Dallas,  2SS. 

4r  No  foreign  power  ean  institute  any 
kind  of  judicature  in  the  UnUed 
States^  unless  warranted  by  treaty. 
3  DallaSf  16. 

The  admiralty  jurisdiction  exercised 
by  the  consuls  of  France^  not  being 
warranted  by  the  treaties  with 
France^  is  not  of  riglit    Ibid. 

9  What  evidence  is  requisite  for  is- 
sning  a  warrant  to  apprehend  a 
French  deserter,  under  the  9th  arti- 
cle of  the  consular  convention.  3 
Dallas^  42,  to  04. 

6  Debts  due  to  British  subjects  be- 
fare  the  war,  though  sequestered, 
or  paid  into  the  state  treasurers^  re- 
vived by  virtue  of  the  treaty  of 
peace,  and  the  creditors  are  entitled 
to  recover  them  from  their  original 
debtors.  8  BallaSy  4,  0,  199,  to  280. 

7  Whether  an  alien  can  take  and 
hold  real  estate  by  devise,  under 
the  protection  of  the  treaty  of  peace 
with  Qreat'Britain.  ^uere,  BDal- 
lasy  300,  6,  in  n. 

8  What  is  a  lawful  repair  of  a 
French  privateer  under  the  9th  ar- 
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tide  of  the  treiity  with  France. 
DalLaSy  819. 


TRESPASS. 

I.  In  what  cases  maiiftoimi&fe. 
11.  Justification  ;    what  ^udi  ky  md 

how  to  be  pleaded. 
m.  Evidence,  Verdict,  S^t. 

I«  In  what  cases  maintainable. 

1  Trespass  lies  against  an  exclBe  of- 
ficer lor  breaking  and  entering  ibe 
plaintifi'^s  house,  under  a  warrant 
of  the  commissioners  of  eteise,  ob- 
tained upon  the  defendant's  oitn  in- 
formatiunthat  he  su»i>ee(edtcii8«iere 
concealed  in  or  about  the  plaintifii 
house,  where  no  i»ucb  goods  are 
found.  Bostock  v.  Ukunders,  « 
¥fils,  484.     2  Black,  912. 

2  Trespass  for  mesne  profits  m 
where  one  tenant  in  commoa  retof' 
ers  against  another  io  e^eeimt^l 
default.  Goodtitle  v.  TonAs.  frUs. 
118. 

8  Trespass  does  not  lie  for  t»kii^« 
excessive  distress.  Lynne  v.  JIMf- 
2  Str,  801. 

4  Trespass  lies  for  fishing  in  l^ 
puicarioy  and  taking  his  ^*^*  "•» 
who  hath  free  warren,  may  w^^ 
trespass  against  any  but  the  owser 
of  the  soil  for  hunting  there,  o- 
hnv'inz  libera  pisearia  Uihv^f^^' 
ty  in  the  fish.     Smith  v.  Bnnf.  2 

6alk.  ear. 
B    Bankruptcy  is  not  a  baj^^^;; 

pass  for  mesne  profits.    ww«»» 
J^^>rth.     2  Doug.  38*,  085. 
6    Trespass  in  a  common  to  ai«*P 
coney  burrows  in  a  common,  ^f 
V.  MarshaU  and  another.    9  f^^^ 

r    A  roan  who  lets  land  eieepw*? 
the  trees,  cannot  maintain  tre»p« 
against  the  lessee  for  l««'"5  "* 
cattle  bark  the  trees.    Cf/««wi»^- 

Hanby.    1  L.  Rapn.  ys9. 
8    A  tree  belongs  to  the  perM«  • 
'    persons  in   whose  land  W  ,^ 
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grdwi.  Ontf  of  Mtetai  temnnts  ia 
eomoHm  of  a  tree  liisy  maintaiti  an 
aetioB  against  the  others  for  euttine 
it  dotfn.  fFaUmuttt  t.  Soper.  1  L, 
Ba^m.  737. 

9  Trespass  anci  falae  imprisOTiiitfeDt 
lies  iri  England  by  a  native  JUinor- 
quiUj  againsit  a  governor  of  Minor' 
cOy  for  sneh  injury  eommitterf  bj 
him  in  Minorea,  Most}/n  r,  Fahri" 
gas.     Coimp.  161. 

10  Taking  bona  et  cataUa  is  too  gene- 
ral in  trespass ;  deeiaration  must 
speeify  what  the  goods  taken  were. 
Wyat  r.  Effington.    i  8tr.  637. 

11  Wife  de facto  only  may  bring  tres- 
pas!)  for  assault  by  husband.  PFest-^ 
brook  V.  SlrutvUle.     I  8tr.  79. 

12  Trespass  vi  et  armis  lies  agarnst 
tfce  sheriff  for  taking  the  goods  of 
Jl.  instead  of  the  goods  of  B.  by  his 
bailiff,  upon  the  sheriff's  warrant 
upon  a  ^£n  facias.  Sanderson  v. 
Baker  and  another.  3  WUs.  809.  2 
Black.  83^ 

13  An  offieer  attaching  goods,  and 
c^ontinning  possession  of  the  hoose, 
or  keeping  the  goods  therein  for  a 
long  and  unreasonable  time,  with- 
ont  removing  them  (o  a  plaee  for 
safe  eustody,  is  a  trespasser  ab  inU 
tio.  Reed  v.  Harrison.  2  Black. 
121 6« 

14>  Treopass  lies  for  proeuring  by  awe, 
fear,  and  influence,  contrary  to  his 
own  iueliriation,  a  sovereign,  hide- 
pendent,  and  absolute  foreign  prince 
to  imprison  the  plaintiff.  Rasael  v. 
Verelst.    2  Black.  i055. 

15  Trespass  will  not  lie  fof  an  im- 
prisonment which  was  merely  in 
consequence  of  the  capture  of  a  shin 
as  prize,  altboogh  the  ship  shall 
have  been  acquitted.  Le  Cktux  v* 
Eden.    2  Doiig,  991,  to  613. 

Qu.  If  it  will  lie  for  a nnecessary  per- 
sonal severity  by  the  captor.    Ibid. 

The  defendant  may  avail  himself  of 
the  defence  of  capture  as  prize,  on 
the  plea  of  the  general  is^ue.    Ibid. 

16  ^u.  If  trespass  will  lie  for  proeur- 
ing  a  foreign  prince  to  imprison  the 
plaintiff,  unless  such  procurement 
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ttmoonti  to  command  or  eonlpolsfon* 
Rafael  v.  Verelst.    2  Black,  983. 

17  Trespass  will  lie  against  the  she- 
riff if  his  oilicer  take  the  goods  of 
d.onn.  ft.  fa.  against  those  of/?. 
^ckwarth  v.  Kkmfe.  i  Dmg.  40, 
to  43. 

18  Messuagium  ^e  tenementumy  in 
v/eW  m  trespass.  Vice  v.  Burton^ 
2  Sir*  891. 

19  A  deeiaration  in  trespass  for  tak- 
ing goods  must  specify  what  the 
goods  taken  were.  fFiattv^  ^ffi^g' 
ton.    2  L.  Raym.  1410.    8tr.  637. 

20  Baroti  may  bring  trespass  for  en- 
tering his  house  and  beating  his 
wile.      Dix  v.  Brookes.     1  fi^r.  61* 

21  It  is  a  trespass  to  set  tables  in  a 
market-place  for  the  sale  of  goods 
thereon,  without  leave  of  the  owner 
of  the  soil.  The  Mayor  of  JSTor* 
toich  V.  6wan.    2  Black.  1 116. 

22  TrespasH  for  entering  the  plain* 
tiff's  house  and  assaulting  him« 
Assaulting  and  menaoing  his  ser- 
vants may  be  laid  by  way  of  aggra- 

*vation,  but  must  not  make  several 
coants  of  it.  Mtvman  V.  Smith  And 
another.    2  Salk.  643. 

23  Trespass  will  not  lie  against  tho 
sheriff,  or  his  offieer,  for  arresting  a 

.  certificated  bankrnpt,  a  peer,  a  dis- 
charged insolvent,  6ie.  Thrlton  r. 
Fisher.    2  Doug.  671  to  677. 

24  Trespass  lies  for  an  accidental 
hurt.      Underwood  v.  Hewson.    1 

Str.  596. 

25  Whatever  trespass  may  be  repeat- 
ed, may  be  laid  \ivith  a  eontinuandof 
therefore  hunting  may  be  laid  with 
a  conthmando.  Monckton  v.  Pash^ 
ley.    2  L.  Raym.  974.    2  Salk.  638. 

26  Trespass  lies  against  an  oflieer  of 
costonts  for  a  wrong  seizure,  not- 
withstanding probable  canse.  Leg' 
Use  V.  Champante^  at  GuildkaU,  2 
Sir.  820, 

27  Trespass  and  false  imprisonment 
lies  against  a  justice  for  committing 
upon  a  conviction  for  destroy  n 3; 
game,  where  there  was  no  attempt 
to  distrain  first.  Warrant,  a  sulli- 
cient  justification  to  a  constable  in 
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a  maiicr  within  ili«  justice's  jaris- 
diction  ;  seem  where  it  is  plainly 
out  of  it.  Hill  V.  Bateman  Sf  anolh" 
er,  2  Str.  710. 
2S  Where  distress  escapes,  distrainer 
cannot  bring  trespass^  unless  it  be 
shewn  to  be  wholly  without  his  de* 
fault ;  otherwise^  if  it  had  died^ 
Vasper  v.  Eddows.  1  Salk.  218.  1 
Lord  Rayrnondy  719. 

29  Condemnation  of  goods  in  the  ei- 
ehequer  is  so  conclusive^  and  so  al- 
ters their  property,  that  trespass 
will  not  lie  ac;ainsl  the  officer  who 
seized  them,  to  try  the  point  of  for- 
feiture af^in.  Scott  and  Shearman. 
2  Bla^k.'  977, 

30  The  occupier  of  a  house  who  has 
a  right  to  have  the  rain  fall  from 
the  eaves  of  it  upon  another  man's 
land,  cannot  puft  up  spouts  to  eol- 
lect  that  rain,  and  discharge  it  up- 
on such  land  in  a  bodj. 

Far  an  act  immediately  injurious,  tres- 
pass is  the  proper  remedy ;  for  an 
act  consequently  so,  ease.  Fixing 
a  spout  so  as  to  discharge  water 
upon  the  land  of  another,  is  only 
eonsequentially  injurious. 

If  a  man  has  a  right  to  use  a  yard  in 
eommoQ  with  the  ewner,  he  will  not 
he  a  trespasser  by  entering  it  to  do 
an  act  which  must  be  consequen- 
tially injurious  ior  the  owner  of  the 
yard.  Reynolds  v.  Clarke,  2  L, 
Raym,  1399.     Sfr.  634. 

3 1  Trespass  vi  et  armis  will  lie  where- 
ever  there  is  an  exclusive  riglkt. 
Wilson  V.  %Mnicreth,     3  Burr.  1826. 

1st.  As  an  exclusive  right  to  dig  turf 
in  a  certain  moss  in  a  waste,    Ihid. 

2d.  So,  a  right  to  a  sole  and  separate 
pasture  for  a  time.     Ihii, 

^d.  But  not  for  a  right  ia  common 
with  others.    Ihid, 

32  If  H.  requests  another  to  take 
goods,  he  is  a  trespasser.  In  tres- 
pass for  taking  goods  the  officer 
need  only  shew  a  writ  of  execution ; 
otherwise  of  a  common  person,  un- 
less in  aid  of  the  officer  by  his  com- 
mand ;  tlie  command  is  traversable. 
Britton  v.  Cole,  1  halk,  'lOS.  1 
Ito  Raymond^  30i>« 


83  Trespass  for  impoandingtliephiV 
tiff's  mare ;  the  defendants  pleadi 
damage  feasant  to  the  king  in  his 
forest  of  fValtham;  the  plaintiff  re- 
plies and  shews  his  rignt  of  con- 
inon  in  the  place  ia  nhich,  &c'i 
the  defendant  rejoins  that  the  mare 
was  mangy  and  doing  damage^  asd 
therefore  they  took  and  impounded 
)»er,  because  she  was  wrongfiillT&iKl 
unlawfully  in  the  forest ;  the  phiin- 
tiff surrejoins,  afid  traverses  that  ibe 
mare  was  wrongfully  and  aslawful- 
]y  in  the  forest;  tlie  defendants 
take  issue  on  the  traverse,  demur* 
rerand  rejoinder.  The  defendant's 
rejoinder  is  a  departure  from  their 
plea.  Faults  in  both  pleadings; 
but  whoever  makes  the  iirsit  default 
shall  have  judgment  against  hioi. 
Fahner  v.  Stone  and  anoUur,  ^ 
Wils,  96. 

ail  Trespass  for  entering  bis  bonse 

and  taking  separai claves  prooffr- 

'  tione    ostiorum    domus^  &&  goudf 

without  shewing  number.    Laj/U^ 

V.  Grindall.     2  Salk,  6*3. 

35  Trespass  vi  et  armis  maintained 
against  the  person  who  originally 
throws  &  squib,  which,  aAer  beiof; 
thrown  about  in  self  detente  by 
other  persons,  puts  out  the  pUd- 
tiff's  eye.  Scott  an  Infant,  k  ^ 
next  friend  v.  Shepherd  an  Inf^,  ^ 
his  Guardian.  3  JFils.  402.  2 
Black.  892. 

86  Trespass  Ues  against  the  assignees 
under  a  commission  of  bankrupteyy 
sued  out  against  a  victualler,  or  a- 
ny  other  person  not  liable  *«  ^  * 
Vankrupt.  Perkins  v.  Prodorm 
Green.    2  Wits,  383. 

37  Contra  pacem  is  substance,  «fl»j 
be  taken  advantage  of  on  speeiai 
demurrer.  Incleaon  v.  Burgess* 
2  Salk,  636. 

38  Trespass  for  taking  two  Does  ij»' 
vs  querentis^  bad.  JMock  v.  &rf- 
ley,    3  Salk.  291. 

39  Trespass  in  cutting  down  sow  a 
number  of  trees  canbot  be  contina- 
ed,  but  a  general  continmndo  ih«l* 
be  applied  to  what  may  be  conliB»- 
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tA  alter  rerdief .    Brook  ▼.  Bidiopp. 
2  Balk.  639.     2  L  Raym.  823. 

40  Trespass  for  taking  fisb,  and  did 
not  say  suos,  not  good.  Gibbs  v. 
fVooHscalt.    3  SaRc.  29  U 

41  Trespass  will  not  He  ekher  against 
the  party  or  the  oflicer  for  an  arrest 
■npon  process  out  of  an  inferior  court, 
in  an  action,  the  cause  of  which  a- 
rose  out  of  the  jurisdiction  of  the 
inferiour  court.  Truscott  y.^^Car- 
penter  and  Mann,    l  L.  Raym.  229. 

4i2  Where  in  entering  JEf.'s  close  there 
is  only  force  tn  law,  H,  cannot  lay 
hands  on  the  trespasser  before  re- 
quested to  depart ;  otherwise  where 
the  re  is  act  u  a  I  f  o  i«c  e.  ^een  v.  God- 
dard.     2  Salk,  GH. 

43  Trespass  by  lessee  of  a  copyhold- 
er  for  life,  tor  cutting  down  b^  the 
lord  of  the  manor,  held  maintaina- 
ble in  K.  B.  and  aflirraed  in  exche- 
quer ehamber,  but  reversed  by  the 
lords,  ^shmeadr.  Hanger.  2Salk. 
688.     1  L.  Baym.  55 1. 

44  Trespass  agaiak  tiustomhouse  of- 
ficers for  entering  platntifTs  house 
and  saarchiog  for  prohibited  goods, 
where  they  found  none.  The  jury 
find  20ol.  damages  against  them, 
though  they  did  very  little  or  no 
damage  ;  and  a  new  trial  refused. 
Eedsfuna  v.  Brook  and  others.  2 
WUs.  405. 

45  To  entitle  a  man  to  bring  trespass, 
he  must  9  at  the  time  when  the  act 
was  done  which  constitutes  the  tres- 
pass, either  have  the  actual  posses^ 
sion  in  him  of  the  thing  which  is 
the  object -of  the  trespass,  or  else  he 
must  have  a  constructive  possession 
in  respect  of  the  right  beiog  actual- 
ly vested  in  him,  as  in  the  ease  of 
an  estray  or  wreck  before  seizure 
by  the  lord.  Smith  y*  Jdilks. 
1  Term  Rep,  480. 

46  An  executor's  right  is  derived  from 
the  mil,  the  probata  is  only  evi- 
dence of  it ;  therefore  h^  has  a  con- 
structive possession  from  the  testa- 
tor's death.    4  Term  Rep.  480. 

47  .4.  having  let  his  house  ready  fur- 
nished to  B.  cannot  maintain  treS" 

pass  against  the  sheriff  for  taking 


the  furniture  imder  an  execution  ^« 
gainst  B.  though  notice  were  given, 
that  the  goods  belonged  to  •A. ;  be^ 
cause  trespass  is  founded  on  a  tort 
done  to  the  possession,  which  was 
not  in  Ji.y  at  t  be  time.  Ward  v.  Ma" 
cauley.  4  Term  Rep.  489. 
46  A.  demised  to  B.  the  milk  of  twen- 
ty-two cows  to  be  provided  by  A.j 
and  to  be  fed  at  .^.'s  expence  on  cer» 
tain  closes  belonging  to  A. ;  A.  cov- 
enanting that  B.  might  turu  out  a 
mare,  and  that  no  other  cattle 
should  be  fed  there ;  held  that  the 
separate  herbage  and  feeding  of 
those  closes  passed  to  B.,  and  that 
B,  might  distrain  other  cattle  of  *^. 
doing  damage  there.  Burt  v.  More* 
BtTerm  Rep.  329. 

49  In  such  case  B.  might  maintain 
trespass  against  strangers.  5  Term 
Rep,  333. 

50  Where  a  person  has  vesturam  ter^ 
roe^  or  herbagium  terrce^  he  may 
maintain  trespass  quare  clausum 
fregit.    5  Term  Rep.  385. 

5i  One  who  has  contracted  with  the 
owner  of  a  close  for  the  purchase  of 
~SL  growing  crop  of  grass  there,  for 
the  purpose  of  being  mown  and 
made  into  bay  by  the  vendee,  has 
such  an  exclusive  possession  of  the 
close,  though  for  a  limited  purpose, 
that  he  may  maintain  trespass  ^zi. 
d.fregit  against  any  person  enter- 
ing the  close  and  taking  the  grass, 
even  with  the  assent  of  the  owner. 
Crosby  v.  Wadsworth.    6  East.  002. 

52  Trespass  will  not  lie  in  this  coun- 
try for  entering  a  house  in  Canada^ 
because  the  cause  of  action  is  local. 
Doulson  V.  Mathews,    4  Term  Rep. 

503. 

53  Trespass  lies,  and  not  case,  for 
working  an  estray,  although  the  o- 
riginal  taking  be  admitted  to  be 
lawful.  Oxley  v.  Watts.  1  Term 
Rep.  12. 

54  Officers  doing  their  duty  shall  not 
be  trespassers  by  relation.  1  Term 
Rep.  480, 1. 

55  A  sheriff  or  his  officers  shall  not 
be  trespassers  by  relation,  if  the  fir^t 
taking  were  lawful.     Ibid, 
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06  Trespass  does  not  lie  against  ex-  bring  the  aeticm  on  the  casft  mtrdijr 
cise  officers  who  enter  inio  a  per-  for  debaoehiog  the  daus^hler)  fvr 
spo^ii  house  by  virtue  of  a  leeai  quod  servitium  amisil.  2  Term  Mep» 
wairant    to   beareh    for  sinu^sjed        166. 

goods,  although  none  such  be  iouod  63  Licence  to  enter  the  plainliflTi 
tiiereiii.  But  case  lies  for  mali-  house,  if  pleaded,  is  a  Mr  to  the 
ciousiy  obtainjos;  or  execuiing  the  former  action ;  but  it  eannot  be 
warrant.  Cooper  v.  Booty  in  error.  given  in  evidence  under  the  general 
i  Term  Rep.  335,  n.  issue.    Ibid, 

67  Trespass  iien  agaitiftt  the  search-   One  in  possession  of  glebe  land  uncier 

a  lease  void  b>  the  statute  13  Eliz. 
e.  20,  by  reason  of  the  rector's  boq- 
residenccy  may  yet  maintain  tres- 
pass upon  his  posseSt»ion  against  a 
wrong  doer*     Graham  v.  l^eat,     1 

64  To  trespass  for  breaking  and  en** 
teriug,  &c.  and  pulling  down  and 
taking  away  eertain  buildings.  &e« 
The  defendant  as  to  the  breaking 
and  entering  suffered  judgment  by 
default,  and  pleaded  not  goilly  ai 
to  the  rest.  Held  that  sueh  plea 
was  sustained  by  shewing  that  the 
building  taken  a^vay^  which  was  of 
wood,  was  erects  by  him  as  lenaitt 
of  the  premises  on  a  fonndatioB  of 
brick,  for  the  purpose  of  carry ing 
on  his  trade,  and  that  he  still  eon* 
tinued  in  possession  of  the  premises 
at  the  time  when,  &e.  though  the 
term  was  then  expired.  Peutan  v. 
Jiobart.  2  Eastj  bS.  (And  see  3 
East,  38.) 


ers  uf  leather,  (appointed  by  statute 
2  Jac.  t,  c  2^,)  for  seizing  leather 
suiiii'lently  dried,  in  order  to  carry 
it  before  other  officers  called  triers, 
though  in  their  judgment  it  is  suffix 
cieiilly  dried.  JVarvA  v.  Varley, 
6  Term  Rep,  4^3. 

08  Trespass  lies  against  a  landlord, 
who  on  making  a  distress  for  rent 
turned  the  plaintift'^s  family  out  of 
possession,  aud  kept  the  premises 
on  which  he  had  impounded  the 
distress.  Etherion  v.  PoppleweLL 
1  East,  139. 

69  Where  a  justice  of  the  peace  ma- 
liciously grants  a  warrant  against 
another  without  any  information 
laid  before  him,  upon  a  supposed 
charge  of  f«lony,  tl^e  remedy  a- 
gainst  the  justice,  is  trespass  and 
not  case.  Morgan  v.  Hughes.  2 
Term  Rpp.  -J2j. 

60  If  J.,  haviug  been  robbed,  suspect 
JR..  to  be  guilty,  and  take  him  and 


deliver  him  into  the  charge  of  a466  Trespass  laid  witha^itod  cmH  is 
constable  present ;  B,,  if  innocent,  bad  on  a  general  demurrer,  i 
may  mainiain  trespass  against  A,       Mass,  96. 

J^ytonehouae  v.  Eliiolt,  6  Ttirm  Rep.  66  Trespass  will  not  lie  for  a  eonse- 
3 Id.  f  quential  injury,    i  Moss.  \^. 


aet  of  his  deputy,    i 


61  A  father  may  maintain  trespass   67  Trespass  vi  et  armis  lies  against  a 
for  breaking,  ^c.  his  house,  and  de-       sherift  for  the  s 
baoching  his  daughter,  per  quod  sei>       Mass.  530. 
tnlium  amisit,  though  the  daughter   68  An  action  of  trespass  vi  et  armis 
be  above  21  years  of  age,  where  acts       does  not  lie  against  assessors  for  an 
of  service  are  proved,  though  there 
be  no  contract  for  service.     Bennett 
V.  Mcott>,     2  Term  Rep.  166. 

62  Whene  this  kind  of  offenee  is  ac- 
companied with  an  illegal  entry  of 
the  father's  house  he  lias  his  elec- 
tion either  to  bring  trespass  for  the 
breaking,  &e.  and  lay  the  debaneh- 
ing  of  the  daughter  and  loss  of  her 


error  in  judgment,  in  omitting  Is 
assess  some  taxable  estate ;  provid- 
ed they  have  been  dnly  chosen  and 
onalified,  the  tax  l^ally  ordered, 
tne  assessment  osade  and  the  war- 
rant issued  in  due  form  of  law,  and 
the  poll  or  estato  of  the  plaintiff  be 
legally  taxable.  Dilhngham  r. 
Snow  etaL    5  Mass.  BiV. 


^rvice  as  conse^oeotial ;  or  he  may  69  A  having  entered  the  dose  of  A 
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and  eat  a  qaantity  of  eord  wood, 
4>eUs  liie  same  (o  C.  >vbo  hire^  D, 

1  be  iqaster  of  a  eoasliiig  vessel  to 
go  ill  tfumpany  with  C.  and  trans- 
]»oi-t  the  wood  to  tlve  market;  X>. 
>vaK  held  liabie  for  (he  value  of  the 
ivond  ID  uii  a<ition  of  tre^ipasis  quare 
cluusum  f regit  brought  by  B.  i^t- 
tiiuugh  it  \vaB  agreed  that  he  ivas 
ie^nuraut  of  the  oriffiiial  trespass 
coDtiuitted  by  JL  Bigginion  et  aL 
V.  Fork.    3  Jh9»,  34 1. 

C'D  VViiere  a  justice  of  the  peaee,  after 
a  certiorari  from  this  court  was  de- 
liveted  (o  him,  proceeded  to  try  the 
issue  of  trav^r^e  on  uu  iiuli(*tment 
under  the  aet  to  prevent  forcible  en« 
ti  iet»  and  detainers,  and  the  defend- 
ant being  fuand  guilty,  the  writ  of 
restitution  was  awarded,  and  the  de- 
fendant turned  out  of  possession ;  it 
^as  held,  that  the  proeeedings  of  the 
ju«$!  ice,  after  the  certiorari^  it  ere  co-> 
ram  tiuujudice^  and  void*  and  that 
he  was  liable  to  as  action  of  fres- 
pnss^  at  the  suit  of  ftueb  defendant. 
Case  V.  shepherd.  2  Johns.  CaseSy 
ii7. 

Vhere  an  entry  is  followed  by  an  ous* 
ter^  the  pany  ean  recover  damages 
only  for  the  mere  entry  or  trespass; 
but  if  he  loakcH  a  reentry,  and  lays 
]iis  action  uith  a  continuandoj  he 
may  then,  recover  daoiaflpes  for  the 
mesne  profits,  or  subsequent  aets, 
as  uell  as  for  the  trespass.    Ibid, 

71  Where  a  justice  of  the  peace  un* 
der  the  ten  pound  aet,  issued  an  ex- 
eentiou  voluntarily,  and  without  a- 
tiy  authority  from  the  plaintiff,  a* 
|;ainst  the  bod^  of  a  defendant  who 
was  by  law  privileged  from  iospri- 
sonment,  it  was  held  that  the  jus- 
tice was  liable  to  an  action  fur  false 
imprisonment     Percival  r.  Jones. 

2  Johns.  Cases^  49. 

72  Where  a  judgment  was  reeerered 
before  a  justice,  who  asked  the  de- 
fendant if  exeeution  should  issne,and 
the  defendant  said  be  did  not  care 
bow  soon,  and  did  not  state  that  be 
was  a  freeholder  and  had  a  family, 
or  claiai  any  exemption  from  impri- 


sonment ;  and  the  jastiee  thereupon, 
without  any  directions  from  the 
plaintiff,  who  was  not  present,  issu- 
ed an  execution  against  the  body  of 
the  defendant,  on  which  he  was 
imprisoned  80  days ;  in  an  action 
brought  by  him  against  the  justice^ 
for  an  assault  and  battery  and  falsa 
imprisonment,  it  was  held,  that  the 
justice  was  not  liable.  Bkss  v. 
•Morgan.    3  Johns.  Cases,  84. 

73  A  tessor  cannot  maintain  trespass 
quare  clausum  f  regit  against  a  stran* 
ger,  for  cutting  down  and  carrying 
away  trees,  while  there  is  a  tenant 
in  possession.  The  action  can  only 
be  brought  by  the  tenant  in  actuat 
possession.  Campbell  v.  Srrudd.  1 
Jolms.  Rep.  ail. 

74  If  •A.  say  to  B.  I  give  you  the  corn 
growing  in  yonder  field,  belonging 
to  .8.  and  nben  the  corn  is  ripe  B^ 
enter,  and  cut  and  carry  it  away, 
be  will  be  considered  a  trespasser, 
for  the  gift  is  not  valid  without  an 
immediate  delivery.  JVbUeY.IStniJ^. 
2  Johns.  Bep.  52. 

75  Where  the  owner  of  lands  agrees 
with  another,  that  he  may  sow  the 
land  on  shares,  they  may  maintain 
a  joint  action  of  trespass  against  a 
third  person,  who  cuts  and  carries 
away  the  corn.  Foot  and  LUchfM 
y.  (kdvin  et  oL     a  Johns.  Rep.  216. 

76  A  lessor  eannot  maintain  an  ac- 
tion of  trespass  quare  clausum  fre* 
gU  against  a  sub-tenant  at  will  of 
the  leasee,  &r  taking  down  and  car- 
rying away  a  house,  erected  by 
bim  on  the  demised  premises,  dur« 
ing  the  lease.  Toby  v.  Webster. 
8  Johns.  Rep.  468. 

77  If  a  person  having  possessory  title 
to  land  enters  by  force  and  turns 
ant  a  person,  iiho  has  a  naked  pos- 
session only,  the  latter  eannot  main- 
tain trespass  against  the  person  so 
entering  under  colour  of  title.  Hy^ 
aU  ▼.  trood.    4  Johns.  Rep.  150. 

If  a  person  having  legal  right  of  en* 
tr)'  on  land,  enters  byforce,  thoogh 
be  may  he  indieted  f»r  a  breath  of 
the  peace,  yet  he  is  not  liable  to  a 
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private  action  of  trespass,  at  the 
suit  of  the  person  uho  has  no  right, 
and  is  turned  out  of  possession.   /6. 

"Where  a  tenant  holds  over  the  term, 
and  the  landlord  enters  6y/orc^,  and 
turns  him  out,  lie  cannot  maintain 
trespass  against  the  landlord.    Ibid, 

78  Where  Ji,  having  been  ia  posses- 
sion of  the  land  about  ten  years,  af- 
terwards on  tlw  Tth  of  JS^ovember, 
sold  all  his  right,  interest  and  im- 
provement to  B,  and  promised  to 
deliver  up  the  possession  on  the  1st 
day  of  Jiarch  following,  4ind  ac- 
knowledged that  he  held  possession 
under  li.  it  was  held  that  .i.  was 
the  tenant  of  j0.  and  having  contin- 
ued in  possession  after  the  ist  of 
*March^  he  became  a  tenant  at  suf- 
ierance,  and  that  by  the  entry  of  ^. 
an  end  was  put  to  the  tenancy,  so 
that  B.  might  maintain  trespass, 
qiiare  clausuui  fregit  against  one 
claiming  to  hold  under \^.  fVood 
V.  Hyatt.    4  Johns,  Rep.  3 IS. 

Such  title  in  iff.  is  safficient  to  support 
the  plea  of  liberum  tenementum  in 
an  action  of  trespass  against  him. 
Ibid. 

70  Where  a  person  died  possessed  of 
land,  before  occupied  by  his  ances- 
tors, leaving  a  widow,  and  three 
infant  children,  and  the  widow  en- 
tered and  kept  possession ;  it  was 
held  that  she  might  maintain  tres- 
pass ;  and  4hat  having  again  mar- 
ried, her  husband  must  be  joined  in 
such  action.  Byrne  v.  Van  Hoesen, 
5  Johns.  Hep.  66. 

BO  Where  .tf.  let  a  house  except  one 
inner  room  which  he  reserved  to 
himself,  and  accupied  separately; 
and  the  outer  door  of  the  house  be« 
ing  open,  a  constable  broke  open 
the  door  of  the  inner  room,  occu- 
pied by  •^.  in  order  to  arrest  him, 
it  was  held  trespass  would  not  lie, 
at  the  suit  of  «^.  against  the  consta- 
ble. TFilliams  v.  Spencer,  5  Johns. 
Rep.  392. 

€1  A.  tlie  owner  of  land  brought  an 
action  of  trespass  against  B.  for  en- 
ieriug  his  land,  and  cutting  down 


trees,  &c.  The  action  vna  eoofpt^** 
mised  and  B.  paid  the  damages  ta 
Jl.  which  was  equal  fo  the  value  oC 
the  trees,  which  B.  had  served  and 
spJit  into  shingles.  A.  afierr^'ards 
took  away  the  shingles,  and  UL 
brought  an  action  of  trespass  a- 
gainst  him,  for  taking  and  carrjin* 
them  away,  it  was  held,  thai  the 
compromise  of  the  trespass  hy  B^ 
and  paying  llie  damages  to  A.  to  the 
value  of  the  trees,  &c.  did  not  trans- 
fer the  property  in  the  trees  to  B. 
uor  did  B.  by  converting  the  trees 
into  shingles  change  the  right  of 
property.  Beits  and  Church  v.  hee^ 
5  Johns.  Rep.  348. 

82  A.  brought  an  action  of  tre.«>}>ass  a- 
gainst  B.  before  a  justice  of  the 
peace, 'for  cutting  doun  wood  od 
the  land  of  A.  and  making  it  ioto 
coal ;  and  the  value  of  the  wood  cut 
down,  and  a  countermand  of  B.  for 
the  coals,  were  submitted  to  a  jury, 
who  found  a  verdict  for  the  plain- 
tiff*. B.  afterwards  brought  an  ac- 
tion of  trover  against  .i.  for  the 
coals,  which  still  remained  on  the 
land  of  A.  and  the  question  was  a- 
gain  submitted  to  a  jury;  it  was 
held,  that  B.  being  a  wilful  tres- 
passer, -couM  acquire  no  property 
4n  the  coals,  which  remained  in  tfaa 
possession  of  the  owner  of  the  lim- 
ber. Curtis  V.  Qrmt.  6  Johms, 
Rep.  168. 

88  Where  a  trespasser  takes  a  chat- 
tel into  his  own  possession,  and  the 
owner  sues  for  and  recovers  dam- 
ages for  the  specific  chattel,  so  tak- 
en and  detained,  the  property  is  by 
the  operation  of  law,  changed,  and 
transferred  to  such  trespasser.  IlnL 

Where  A.  delivered  to  B.  a  number  of 
cows  and  sheep  which  B.  promised 
to  redeliver,  within  one  year  with 
the  natural  increase,  and  to  pay  for 
such  as  should  be  lost  or  destroyed, 
and  not  redelivered ;  this  was  held 
a  letting  of  the  chattels  for  a  year, 
for  a  valuable  consideration,  and 
.  not  a  naked  bailment,  and  that  A. 
could  not  maintain  trespass  agoin^f 


TRESPASS  t 


385 


a  penoiTy  who  took  them  oat  of  the 
possession  of  B.  Putnam  v.  fVyley, 
ti  Mms.  Bep,  432. 

9^  ItJi.  enters  on  the  land  of  B.  fo 
take  a  chattle  belonging  to  Ji>  witli- 
oat  the  consent  of  //.  U  is  a  tres* 
pass.  Heennance  y,  Vemoy,  6 
Johns,  Rep.  5. 

S3  In  on  action  of  trespass-  brought 
by  an  officer  who  has  seized  goods 
under  an  execution  against  a  third 
person,  for  taking  them  awaj  ;  it 
was  held,  that  the  possession  of  the 
officer,  by  virtue  of  th«  exeeutioD, 
was  sufficient  to  enable  him  to  main- 
tain trestpass  or  trover;  and  that 
proof  of  the  seizure  by  virtue  of  the 
execution,  was  sufficient,  without 
producing  the  judgment.  Barker  ^ 
Knapp  V.  Miller,    6  Johns,  Rep,  19$. 

85  Trespass  lies  against  a  tenant  at 
wilU  f»r  a  voluntary  waste,  as  in 
cutting  timber;  for  the  inj.ury  a- 
inuu4)t3  to  a  determination  of  tho 
Ununey.  FhilUpsv,  Covert.  7JoIins, 
Rep,  1. 

S?  A  person  who  finds  a  tree  on  the 
land  of  another  containing  a  swarm 
of  bees,  and  marks  it  with  the  io** 
nitials  of  his  name,  does  not  there- 
by acquire  any  property  in  the  bees, 
so  as  to  enable  him  to  oiaintain 
trespass  against  a  person  for  cut- 
ting down  the  tree  and  carrying  a- 
way  the  bees.  GiUet  r.  Mason,  7 
Johns^  Rep.  16. 

S8  Where  A,  the  owner  of  land,  wrote 
a  letter  dated  the  27th  March^  1801*, 
to  B,  saying  '^  I  will  consent  to  your 
taking  my  timber  upon  the  terms 
propose<l  in  your  letter,  but  restriet- 
iag  you  to  that  which  has  been  in- 
jured by  fire,  in  the  first  place,  pre- 
ferring that  you  shoukl  begin  be- 
tween Baxler^s  lot  and  the  creek," 
&c«  and  on  the  3ist  Murclh  1806, 
he  executed  a  power  of  attorney  to 
C.  with  authority  to  revoke  the  per- 
mission given  to  B.  and  which  on 
the  6th  of  Ju/jf,  1805,  was  shewn  to 
B,  who  was  forbidden  to  cut  any 
more  timber.  It  was  held,  that  the 
letter  to  B.  was  a  mere  license  to 
cut  timber,  and  revocable ;  and  that 


B.  was  liable  to  an  aetfon-  of  tres* 
pass  for  all  the  timber  cut  by  him, 
after  notice  of  the  revocation ;  and 
that  if  the  letter  of  A,  was  founded 
on  any  propositions  of  the  defend-' 
ant,  so  as  to  make  a  eontraet,  which 
might  justify  the  trespass,  it  waa-in* 
cumbent  on  the  defendant  to  she\r 
such  proposition.  Tillotson  v.  Prea-* 
ton,    7  Johns,  Rep,  285, 

80  Letting  land  upon  shares,  for  a. 
single  crop,,  does  not  amount  to  a 
lease  of  the  land,  and  the  owner  a** 
lone  can  bring^r^pass.  Bradish  v^ 
Schenck.    8  Johns,  Rep.  iBl, 

If  one  of  two  tenants  ia  common 
brings  an  action  of  trespass,  the  o- 
mission  to  .join  the  other  can  only 
be  taken  advantage  of  by  a  plea  in 
abatement.    Ibid, 

90  Where  a  trespass  ]»  committed  on 
lands  reserved  by  the  state  for  the 
support  of  the  gospel  and  schools^ 
or  on  land»  belonging  to  the  state^ 
the  suit  must  be  brought  in  the 
name  of  the  overseers  of  the  poor  of 
the  town  in  which  the  trespass  is 
committed,  in  order  to  entitle  tha 
plaintiff  to  recover  treble  damages^ 
under  the  act  of  the  sath  of  ^pril^ 
1805,  (sess.  28,  e.  9^)  If  the  suit 
is  br^ooght  by  the  supemnsorSy  under 
the  act  of  the  dth  of  February^  1810, 
(sess.  3:^,  e.  5,)  Of  the  act  passed 
11th  of  ^prUf  1808,  (sess.  31  c.  18) 
the  plaintiff  is  not  entitled  to  trelUe 
damages.  In  order  to  recover  trebk 
damages^  in  cases  where  the  party 
is  entitled  to  them,  the  declaration 
of  the  plaintiif  should  refer  to  the 
act,  that  the  defendant  may  be  ap- 
praized  of  the  extent  of  his  demand, 
and  the  jury  must  find  him  guilty 
of  the  trespass  alleged,  and  assess 
the  single  value  of  the  timber  or 
trees  cut,  and  this  finding  of  the  ju- 
ry must  be  endorsed  on  the  posCsOy 
an  the  return  of  which  the  couvt 
will,^  on  motion,  treble  the  damages. 

-  JS\wc(^mb  y.  BuUerJield,     8  J(£n8^ 
Rep.  342. 

91  A  person  cannot  maintain  trespass 
for  goods,  unless  he  has  aetual  or 
constructive  possession  at  the  tame*. 
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He  mnst  have,  at  least,  tuek  a  right 
as  to  be  eaabled  to  reduce  the  goods 
to  his  possession  when  he  pleases. 
Putnam  v.  Hyley^   8  Jons.  Rep.  4'32. 

02  Trespass  lies  against  the  offieer, 
who  executes  the  process  of  a  court 
not  having  jurisdiction.  Wise  v. 
fFitIier&    3  CranehsSi. 

03  Five  years^  adverse  possession  of 
a  slave  in  Virginia^  gives  a  good  ti- 
tle upon  which  trespass  may  be 
maintained.  Brent  v  Chapman,  5 
Cranch  308. 

9^  After  a  recovery  in  ejectment  by 
default,  against  the  casual  ejector^ 
the  lessor  of  the  plaintiti'may  main- 
tain trespass  for  the  mesne  profits, 
against  the  tenant,  and  may  also 
recover  the  costs  of  the  action  of  e- 
jectment ;  and  the  defendant  is  not 
allowed  to  offer  any  thing  in  evi- 
dence against  the  demand  of  the 
plaintifif  which  might  have  been  set 
up  in  the  original  action.  Baron 
V.  ^beeL  3  Johns.  Rep,  481. 

95  Where  an  action  for  mesne  profits 
will  not  lie,  after  a  recovery  in  e- 
jectment.    3  Dallas  4i'iS  to  -^66. 

96  An  action  will  lie  for  mesne  pro- 
fits, after  a  retovery  in  ejectment, 
though  the  plaintiff  has  since  con- 
veyed the  premises  by  deed  with 
special  warranty  to  the  defendant 
2  Dallas  156. 


II.  Juslification  ;  what  shall  bey  and 
how  to  be  pleaded. 

1  In  justifying  under  a  writ,  it  is 
not  enough  to  shew  where  retnrna- 
ble,  but  must  shew  whence  it  issu- 
ed.    Oray  v.  Hart.     2  8alk,  517. 

2  Justification  under  process  must 
shew  that  it  was  returned.  Mid- 
dleton  V.  Price  and  others.  1 
WUs.  ir.    2  Sir.  118*. 

8  Son  assault  demesne  a  good  plea 
in  maihem,  where  the  first  assault 
was  violent.  Cockecroft  v.  Smith. 
2  Salk.  642. 

4  Where  the  trespass  is  transitory, 
the  plaintiff  cannot  pretend  a  right 
to  the  plaee ;  therefore  the  defend* 


ant  may  justify  by  possession  oiilr. 

5  Goods  levied  in  execution  upon  a 
levari  facias  out  of  a  hundred  court, 
cannot  be  delivered  to  the  pliiint- 
iff.  Hm-ne  v.  liunter.  l  L.  Rayiiu 
674. 

6  A  man  may  justify  on  his  posses- 
sion, without  shewing  u  title,  where 
the  matter  is  collateral  to  the  tiiie. 
SearU  v.  B annum.     3  Salk.  220, 

7  Plea  not  answering  the  dec)a.ra- 
tion  but  only  part  of  it.  yet  srood. 
Brinr^loe  v.  JIarrison,     3  h'aik.  ii71. 

8  A  justification  upon  a  possession 
is  not  good.  Land  ford  v.  Webinr. 
3  Salk,  336. 

9  In  trespa!$s  for  entering  his  eio«Ke 
called  H.  at  the  parish  of  B.  and 
seizing  the  cattle  there  fuuml,  the 
word  '^  there"  refers  to  the  parish, 
not  the  close.  A  traverse  eannot 
be  taken  of  matters  not  alleged  ; 
but  no  objection  can  be  taken  ia  it 
on  a  general  demurrer.  JSltville  v. 
Packman,    1  L.  Baym.  121. 

10  An  action  of  assault  is  transitory, 
and  the  defendant  may,  in  a  traBsi- 
tory  action,  plead  a  local  justifiea- 
tion  arising  at  another  place  than 
that  in  which  the  action  is  laid  : 
and  without  a  traverse  the  plaintiff 
may  answer  the  local  justilieation. 
Serley.  Darford.     1  L.  Raym.  1:20. 

11  Under  a  right  of  way  over  a  elo^ 
to  a  particular  place,  a  man  cannot 
justify  going  beyond  that  place* 
Therefore  if  a  defendant  justifies 
passing  along  a  private  way,  under 
a  right  of  way  to  a  close  called  •^. 
the  plaintiff  may  reply  he  went  be- 
yond w9.  Lawton  v.  JVard.  i  Ly 
Raym.  75. 

12  Where  a  defendant  justifies  takiii^ic 
a  distress  by  virtue  of  a  bve-la^r 
made  under  a  customary  ri^lit,  if 
the  bye-law  ordains  the  dislros*  he 
need  not  shew  a  customary  ris;ht  X** 
distrain.  Lambert  v.  Thornton,  t 
L.  Raym.  91. 

13  Justilieation  under  ajui]s;iner>t  in 
an  inferior  court  by  taliter  pruces- 
sura,  e;ood.  Jlackarrlh  v.  J'dtard. 
1  L.  Raijm.  so. 


Ttii;§pAas  }!•    ^ 


sas 


H  tn  trespass  del^nd^pt  jflstifidj  «ii« 
der  a  preseoti^i^t  in  n  le«t ;  and 
good.  Negative  pleof  Q<$e4  not  bci 
averrecl  where  hoc  pnr^tUB  e^  im- 
J!ear«  is  gQod.  JltaUiew9  t.  Cbfpjf. 
3  Salk.  62.    1  iSb^it.  1Q7. 

Id  Justifieation  by  1  Kiiis.  e.  17,  ill. 
for  waot  of  shewing  a  warrant.  «^f- 
Idnsou  V.  Crouch,    i  iSSq^Mr.  4Q7. 

16  A  merely  aeeidental  inToluntary 
trespass  may  be  jastified)  hut  a  vol- 
untary one  eannot,  Beckwith  v. 
Shordike.    4  JBurr.  2002. 

17  Impounding  in  anolher  eonnty  does 
not  qiake  a  trespasser.  Oimbart  v. 
Pdah.    2  Sir.  1372. 

18  A  justfficati4>n  must  admit  a  eause 
of  action  in  the  plaintiff.  In  tres- 
pass for  takinw  good*,  a  justification 
which  denies  the  pla]ntift7s  right 
of  property,  must  shew  that  he  was 
possessed.  A  hundred  eourt  caii- 
oot  prescribe  to  grant  replevins  out 
of  eourt.  Hallet  v.  BiH,  i  Lord 
Bawnond  2iS.  1  Salk.  894*  3 
8ttUe.a^2.    2  Salk.  580. 

1^  A  defendant  in  trespass,  who  jus-* 
tihes  under  process  of  an  inferior 
eonrt,  admits  the  trespass  by  plead- 
ing that  he  delivered  the  warrant 
to  the  officers  to  whom  it  was  di-* 
reetedy  to  be  executed.  Mowe  v. 
TuUe.     mUea^  iff. 

^  A  bailiff  of  a  borough  eourt  is  not 
neaessarily  a  bailiff  of  the  borough. 
If  an  officer  justifies  as  such  under 
process  he  must  shew  that  he  was 
authorised  to  execute  it  by  its  di- 
rection. fFatkins  v.  ITes^.  2  Lord 
Kaym.  1530. 

^t  A  battery  cannot  be  justified  by 
an  arrest  only.  ffiUiama  r.  Jones. 
2  Sir.  1040.    . 

^^  A  oolleetor  of  the  taxes  cannot 
jqiFtify  imprisoning  a  man  under 
the  general  printed  warrant.  Mis- 
ters V,  BiUther.  1  L.  Baxpnumd 
740. 

^^  Justification  (in  trespass)  under  a 
custom  for  all  the  inhabitants  of  a 
town  to  M^alk  and  ride  over  a  close 
of  arable  land  at  all  seasonable 
times  in  the  year,  was  hulden  bad, 
VOL.  jciK  49 


beeaase  it  appeared  in  th^  plea  that 
the  trespiiss  wai  cumoiiited  when 
Ihe  corn  was  standing,  though  the 
defendant  averred  that  it  was  a  sea-< 
sonabie  time.  BzlL  v.  WardelL 
WUleSy  202. 

2%  Wife  may  justify  assault  in  de- 
fence of  her  husband  ;  seryant  of 
his  ipast^r  ;  but  not  vice  Wtsa.  £ee- 
ward'and  H'ife  v.  iBa^i/ee-  1  Salk. 
407.    1  L.  Baym,  62^ 

95  In  trespass  for  taking  good«  or  re- 
plevin, if  the  defendant  makes  eon- 
usance,  traverse  of  the  command  is 
sufficient ;  olifw  iu  chuusum  f regit. 
TrevUian  v*  Fyrm.    1  Salk.  107, 

£6  In  jifstificatiori  as  bailiff  to  a  eourt 
leet,  fbr  levering  an  amercement, 
some  estreat  of  the  eoart,  or  war- 
rant of  the  steward^  must  be  shewn. 
Matthews  v,  Carew.    1  Salk.  107. 

27  in  justification  by  abatement  of  a 
nuisance,  it  need  not  be  shewn  that 
he  did  it,  doing  as  little  hurt  as 
could  be.  Lodis  v.  Arnold.  2  Salk. 
458. 

9$  In  imprisonment,  jilstifieation  un-* 
der  order  of  the  eourt  of  eonscienee, 
to  carry  plaintiff  to  the  compter, 
ill ;  beeause  imprisonment  confess- 
ed, and  not  shewn  to  be  in  tha 
compter.  Swinstead  v.  Lyddul.  1 
Salk.  408. 

S9  Every  justification  must  confess  a, 
cause  of  aotion  |  therefore  a  plea  ia 
aelion  of  assault  and  battery,  that 
the  defendant  was  on  horseback^ 
and  his  horse,  on  a  sudden  fright^ 
run  away  with  him ;  that  he  called 
to  the  plaintiff  to  get  out  of  the  way, 
and  upon  his  neglect  the  horse  rua 
over  him  against  the  defendant's 
will,  is  bad.  G'Mons  \.  Pepper^ 
1  L.  BaywL.  88.     2  SnUi:.  687. 

80  The  servant  ma>  jastify  an  assault 
in  defence  oif  his  master,  if  done  to 
prevent  the  assault  on  his  maHtef, 
and  not  after.  BarfM  v.  Reynolds 
and  another.    2  8tr»  033. 

81  Upon  not  goil(y  in  trespass,  ej^eise 
officers  executing  a  body  warrant 
issued  by  the  commissioners,  may 
give  the  special  matter  in  evidence. 
^fFood  V.  ChessaUi    2  Blacks  l;^3i. 
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ad  Amends  not  pleadable  to  a  Tolan* 
tary  trespass.  Bailee  v.  Vixmsh,  i 
Str.  549. 

33  On  not  guilty,  cannot  give  evidence 
of  taking  the  good»  a«  a  deodand. 
I)ryer  v.  J^iUs  and  another.  1  Str. 
61 

3lf  Justification  of  process  of  the  uni- 
versity of  Oxony  held  ill ;  and  where 
those  who  might  JHstify  join  those 
who  have  not  a  good  justification, 
it  is  bad  as  to  all.  The  Kinfc  v« 
Dr.  Bouchier  and  another.    2  Sir. 

993. 

Sd  Serjeant  at  mace  justifies  under 
precept  on  a  plaint  in  replevin,  out 
of  the  sheriflPs  court ;  ill  for  want 
of  shewing  it  was  returned.  Where 
a  principal  officer  justifies  under  a 
returnable  writ,  he  must  shew  it 
was  returned ;  secus  of  subordinate 
officers.  Freeman  v.  BlewUt.  1 
Salk.  409.     1  L.  Raym.  632. 

86  In  trespass  for  takitig  plaintiff's 
hog,  and  converting  same  to  defen- 
dant's use,  the  conversion  is  only 
matter  of  aggravation,  and  need  not 
be  justified  or  answered;  for  the 
conversion  is  not  a  trespass  vi  et 
arifiis.  Dye  r.,I^atherdale  and  Simp* 
son.    8  JVils.  20; 

Z7  Where  a  judgment  is  vacated  for 
irregularity,  tlie  plaintiff  is  not  jus- 
tified, aS'  he  is  where  it  is  reversed 
for  error.  Where  one  officer  joins 
in  defence  with  one  for  whom  the 
warrant  is  n&  justification,  he  for- 
feits the  benefit  of  it.  Philips  v. 
Biron  and  another.    1  Str.  009. 

38  The  defendants^  justified,  in  tres- 
pass, under  a  right  of  common  of 
pasture;  the  plaintiff  replied,  an 
inclosure  and  improvement  of  the 
plaee  where,  &e.  by  the  lord  of  the 
manor,  averring  a  sufficiency  of 
common  left  for  the  defendant, 
^<and  all  other  persons  of  right 
having  and  using  common,  &c." 
The  defendant  traversed  th^  suffi- 
ciency in  those  words,  and,  after 
verdict  for  the  plaintiff  on  an  issue 
on  that  traverse,  the  court  refused 
to  grant  a  repleader,  saying  those 
words  meant;  ^<  all  persons  lianng 


a  right  to  use  the  eommon.''  Pam:^ 
'  ham  V.  Pacey.  WiUes,  532. 
89  If  to  trespass  for  driving  away  a 
commoner's  cattle  from  the  com- 
mon, the  lord  justifies,  under  an  ap- 
provement of  the  commoner^  alleg* 
mg  that  be  left  sufficieni  common 
of  pasture  for  his  tenants;  and  the 
plaintiff  replies,  that  he  was  also- 
entitled  to  common  of  tnrbury ;  that 
therefore  the  lord  wrongfully  inelod- 
ed,  &c.,  and  that  he  (plaintiff)  put 
in  his  cattle  to  enjoy  his  common  vf 
pasture ;  and  the  defendant  demurs  ; 
k  will  be  taken  that  the  lord  did 
leave  sufficient  common  of  pastmr. 
Fawcett  v.  Strickland  ana  others. 
WUles,  67. 

40  A  defendant  must  admit  the  tres- 
pass in  order  to  justify  it.  Rowe 
V.  Tvtte.     WiUes^  15. 

A  defendant  in  trespass  who  justifies 
under  process  of  an  inferiour  eonrt« 
admits  (he  trespass  by  pleadiig  that 
he  delivered  the  warrant  (o  the  of- 
ficers to  whi^m  it  was  directed,  to  be 
executed.     Ibid. 

A  defendant  dmy  justify  an  assult  and 
battery,  by  pleading  mollUur  mumis 
iinposuU^  Scc.  in  order  to  aire^t,  &e. 
Ibid. 

41  And  TUJJey  v.  Foxall     Willes^  690. 
So  he  may  justify  a  battery  in  defence 

of  his  possessions  of  lands  or  goods, 
by  pleading  moUiier  manus  imposuii. 
Ibid.  n.  b. 
Or  even  without  pleading  moUUer  «ii- 
nu8  imposuitj  if  actual  force  be  uMtd 
by  the  plaintiffl    Ibid,  n  b. 

42  To  action  of  trespass  for  breaking, 
entering,  and  digging  up  plaintiff^s 
close,  and  filling  up  and  spoiling 
the  coney-burrows  there,  under  a 
right  of  common,  the  defendant 
pleaded  that  the  couey- burrows 
were  wrongfullv,  uulawfnily,  and 
injuriously,  newly  erected  and  kept 
up  there,  by  reason  whereof  the  said 
common  was  surcharged  and  spoif- 
ed,  so  that  defendant  could  not  en- 
joy the  common  as  of  right  he  on^ht, 
and  that  he  entered  and  dus:  up  in 
order  to  abate  the  said  tmisanfe : 
but  this  was  held  no  justlficaiio!^ 
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Cwper  V.  MtrshaU.     i  Biar.  209. 

t^  lo  trespiiss  the  defendant  may  ia 
alJ  eases  (give  evidence  of  title  un- 
der the  general  issue.  Dodd  ▼. 
Ktijffin.  7  Tenn  Rep.  Z54iX-^Tgevt 
V.  IhiranL    8  7'erin  Rep.  403. 

•Mf  In  justifying  the  use  of  a  crane  in 
a  publie  quay,  it  is  snflieient  to  say^ 
that  ^  it  is  a  public  and  open  law- 
ful quay,"  without  claiming  the 
right  by  immemorial  usage.  Bolt 
Y.  StenneU.     8  Term  Rep.  606. 

4rB  The  public  have  a  right  to  use  the 
•craneH  erected  on  publie  quays  pay- 
ing the  customary  compensation.  8 
Terw  Rep.  606. 

<t6  A  person  m»y  justify  a  trespass  in 
following  a  fox  with  hounds  over 
the  grounds  of  another,  if  he  does 
no  more  than  is  necessary  to  kill 
the  fox,  hecause  they  are  noisome 
animals*  Oundry  v.  Feitham.  1 
2^rm  Rep,  334 ;  and  see  JSTicholas 
V.  Badger^  37  &  38  Eliz.  3  Tmn 
Rep.  ^59,  n. 

#7  A  private  person  may  justify  break- 
ing and  entering  the  house  of  anoth- 
•er,  and  imprisoning  his  person,  in 
order  to  prevent  him  from  commit- 
ting murder  on  lus  wife.  Hancock 
T.  Saker.    2  Bos.  Sf  Pull.  260. 

48  In  trespaM  for  breaking  and  enter- 
ing the  plaintiff's  dose  and  takipg 
liis  goods,  the  defendant  may  justi- 
fy under  a  sufficient  legal  process 
if  he  had  it  in  fact  at  the  time, 
though  he  declared  then^  that  he 
entered  for  another  cause.  Craw^ 
Uier  V.  Ramsbottom.     7  Term  Rep. 

694. 

49  In  an  action  for  breaking  and  en-* 
lering  the  plaintiff's  house,  a  sher- 
iff's officer  canntot  justify  having 
entered  under  a  writ  of  qmre  clau' 
sum  fregU^  and  continuing  till  he 
received  a  sum  of  money  as  and  by 
way  of  surety  for  the  plaindfi^'s  ap- 
pearance under  that  writ.  Moore 
V.  B^awofU.    6  Term  Rep.  137. 

50  ^u.  If  the  officer  can  attach  the 
defendant's  goods  or  money  under 
such  a  writ  P    7  2'erm  Rep.  137. 

51  Semb.  That  a  sheriff's  oflicer  act- 


ing under  eivil  f  roeess,  may  justi- 
fy breaking  the  inner  doors  of  tl^e 
defendant's  house,  though  he  be  not 
therein  at  the  tflne.  Ratcl\ffer. 
Burton.    3  Boe.  Sf  FuU.  223. 

But  in  such  ease  he  must  first  demaiMi 
admittance.    lUd. 

B2  A  Justification,  by  bail  above,  for 
breaking  and  entering  the  house  of 
•9.  the  outer  door  being  open,  ia 
which  the  principal  resides,  in  or- 
der to  seek  for  him,  for  the  purpose 
4>f  rendering  him,  is  good,  without 
averring  that  t4ie  principal  was  in 
the  house  At  tlie  4ime.  Sheers  r. 
Brooks.    2  H.  Black.  420. 

63  And  ia  such  a  plea  an  arerment 
that  the  defendants  ^'  duly  became 
hail  and  entered  into  a  recogni* 
zance,"  is  sufficient ;  without  stat- 
ing that  the  principal  was  deliver- 
ed to  their  custody.  2  U.  Black. 
120. 

54  A  plea  of  justification  hy  an  officer 
(to  trespass  for  taking  the  goods  of 
«a.  B.)  that  he  took  them  under  a 
distringas  against  C.  B.  (meahing 
the  said  •&.  B.)  to  compel  an  ap- 
pearance, cannot  he  supported; 
though  it  be  averred  that  A.  B.  and 
C.  B.  are  the  same  person,  unless 
^  B.  appeared  in  that  action,  anS 
omitted  to  plead  the  misnomer  in 
abatement.  If  he  did  appear  in 
that  action,  and  omitted  to  plead  in 
abatement,  he  is  concluded  by  it. 
Cole  V.  Hindson.    6  Term  Rep.  234. 

55  A  defendant  in  an  action  of  tres- 
pass for  false  imprisonment,  plead* 
ing  a  justification  under  mesne  pro* 
cess  sued  out  by  him  in  a  cause  in 
which  he  was  plaintiff,  may  state 
that  the  writ  issued  upon  an  affida- 
vit to  hold  to  bail,  without  setting 
forth  the  cause  of  action ;-  for  if  a 
party  be  arrested  maliciousfy  and 
without  any  cause  of  action,  his  re- 
medy is  by  an  action  for  malicfous-  i 
ly  holding  him  to  bail.  Belk  v. 
Broadhent.    3  Term  Rep.  183. 

56  In  pleading  the  taking  of  a  term 
under  a^  fa.  it  is  sufficient  to  state 
that  the  party  was  pofise.ssed  of  n 
cert n  hi  interest  in  the  residue  tf  s 
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certain  Urm  ^yecrtf.    3  Term  Rep. 

292. 

07  la  trespass  for  br«4kiiig  and  feo- 
tering  the  plaiiftiflT'g  heuse  and  «x- 
peJliiig  him  therefrom,  the  break- 
ing aud  enterii^  are  the  jgist  of  the 
action,  and  the  expulsion  it  merely 
aggi-avalion  \  therefore  a  justifica- 
tiuii  lis  to  the  breaking  and  enter- 
itV5  will  cover  the  wholo  declara- 
tion.   Taylor  v.  Vole,    i  Temx  Rep. 

292.  '^ 

58  If  the  plaintiff  iheaii  fo  insist  on 
the  expulsion,  as  making  the  defen- 
dant a  trespasser «6iwi7w,  he  should 
new  assie^n  it.  8  Term  Rep.  292. 
(Afiirmed  in  Cam.  Itkac.  i  H. 
Black,  «5u.) 

08  The  second  eonnt  in  trespass,  (be- 
ing a  general  one)  does  not  always 
avoid  llie  ntcefesilj  of  a  new  assign- 
ment I  it  is  added  m  order  to  avoid 
the  locality.  But  there  cannot  be 
a  new  assignment  feXoept  whord 
there  is  a  general  plea  j  ami  if  the 
case  be  such,  thai  on  a  special  plea 
the  plaintiff  may  fce  driven  to  a  tew 
fisiiiy;nnient,.he  may  give  the  matter 
in  evidence  iinder  tlie  seeotid  connt 
on  not  ?:Hilty.  gmUh  ^  al.  Assignees 
V.  Miiles.    1  7crm  Rep.  479. 

60  Whore  a  deehu-alion  for  false  im- 
prisonment  against  4.  and  B.  con- 
lained  two  Oounls,  to  both  of  which 
the  defendant*  pleaded  not  guilly, 
and  justified  the  flm  un^  mesne 
process,  *.!  as  the  plaintiff  in  that 
ttciioii,  and  ^.  a^  the  bailiff  |  and 
the  plaiiiliff,  by  a  new  assign- 
ment, admining  \he  arrest  to  be 
lawful,  replied  that  £.,  with  the 
eonseiu  of  ^.,  voJuntarllv  releas- 
ed him,  and  that  they  afkrwards 
wiprwaned  him  for  Ihe  time 
mentioned  in  the  first  count;  the 
plaintiff  |,avii>jj  fniled  in  iirovjri- 
the  new  a»«igome«t^  by  not  «hewine 
Ike  consent  of  ^,,  «|,iJl  not  be  per- 
»itted  tn  prov«  t«o  same  trespass 
ac^ainst  B.  under  the  other  count. 
'Stkinson  v.  MUteson.    2  Term  Rep, 

fii  If  to  an  action  of  trespasB  fer  fal- 


ling do  wn  tod  ^arrjiag  away  a  ^ 
the  defendant  plead  a  r^t  of  way, 
and  that  the  gate  bting  wrongfaHy 
erected  aeross  the  same,  he  took  it 
down  and  deposited  it  in  a  conve- 
uient  plaee  far  tlu  Use  f^  ihe 
plaintiffj  to  which  the  plaintiff 
replies  a  subsequent  eooverstoa$ 
proof  that  the  defendant  pot  (b» 
gate  upon  his  own  premises,  from 
whence  the  plaintiff  mi|;ht  hare 
taken  it  if  he  had  pleased,  will  net 
sustain  the  replication.  Haa^him 
V,  Butler.    4  Term  Rep.  36*. 

62  To  tmspass  for  an  assault  and  bat- 
tery the  defendant  may  plead  (btt 
the  plaintiff,  with  force  and  amc, 
and. with  a  strong  hand  endeavoor' 
td  forcibly  to  break  and  enter  ike 
plaiiltiff 's  close ;  whereupon  the  de- 
fendant *'  did  then  and  there  resist 
and  oppose  sueh  entrance,  and  HA 
then  and  there  defend  his  possesion 
as  it  was  lawfnl  for  him  to  do;" 
and  if  any  damage  happened  to 
plaintiff  it  was  in  the  defence  of  the 
possession  of  the  said  close,  ^m- 
ver  V.  ^ttsA.    d  Term  Rjep.  78. 

68  A  plea  of  moUiier  manus  mpmat 
in  onler  to  turn  the  plaintiff  out  of 
the  defendant's  house,  where  ibe 
continued  against  his  will,  is  m 
answer  to  a  charge  agaiMt  tte 
defendant  fer  strikieg  the  plaiotiiT 
repeated  blow^,  and  with  great  fbreo 
.  and  violence  serial  times  knoek- 
ing  her  down.  Gregory  4*  ^'*  ^' 
Hill,    8  Tbntt  Rep.  99. 

64  A  defendant  in  trespaso  cannot  Jtf* 
lify  under  the  general  isioe,  tkt 
cutting  the  pasta  and  rails  of  tin 
plaintiffs,  though  erected  npoB  tl» 
defendant's  own  land ',  there  being 
no  fuestion  raised  as  to  the  proper* 
ty  rvmainiag  with  the  plaialilT. 
fTttch  T.  'ATash.    8  Eeet,  39«. 

65  In  trtspaan  qtu  clau.  fr^.  adverse 
|K>sse»sion  cannot  he  act  optode*^ 
feat  this  plaintiff's  action  nnless  tbe 
pofesossion  was  open^  risiUe,  tnd 
continued,    l  Mtss,  483. 

66  A  purchaser  of  real  estate  oodera 
fieri  facias^  may  enter  and  take  pon 
session  of  the  premises  in  a  p^ft^' 
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4ible  iteknaer,  tfaoagli  som^  goods  of 
<he  former  proprietor  be  left  on  Ihe 
jirenUses,  and  thoagh  they  maj  be 
ucensiooaily  occupied  by  hU  ser- 
vants.     M^DougtiU  y.  SiUher  d  oL 
1  Johns.  Hep,  42. 
67  In  tfesipaftft  by  a  strattger,  against 
a  she  rift'  for  seising  goods  under  a 
fieri  fadas^  the  sheriff',  in  order  to 
ju«hiy  the  seizure,  mast  produee  the 
judsiment  as  well  as  the  writ;  but 
'if  the  eevrt  h  Ikatisfied,  that  there 
is  fmud^  and  that  the  plaintiflTis  in- 
lit  led  tA  recover,  they  wilt  not  a- 
ward  a  new  trial,  where  there  has 
been  a  verdict  for  the  defendant, 
jnerely  because  the  record  of  the 
jud<;nieDt  was  not  prudaeed  t)y  the 
defendant  at  the  trial.      Bigk  y. 
IVilson*    2  Johmon^s  Hep.  46. 

€8  If  the  defendant  in  an  action  of , 
tr&tpaBS  quare  clausumfregit^  pleads 
Uberum  Unementum^the  plaintiff  can- 
not reply  de  injutin  mm  ptapria^  but 
mast  traverse  the  title ;  otherwise, 
where  the  defence  is  set  up  by  way 
of  eieuse,  and  not  in  jiHrtillcation. 
Ilyatt  V.  ffoed,    4  Johns,  Rep.  lOQ. 

fiO  In  an  action  of  trespass  ^re  elaU" 
«Hm/rfft;^9  brought  before  a  justice's 
court  Uie  defendant  ihterposed  a 
plea  of  tiUe^  and  the  same  was  re- 
nioved  into  the  court  of  common 
fileas,  and  from  thence  itito  this 
«ourt ;  and  it  waft  hettt  toder  the 
7th  section  of  the  act  (SI  sess.  e. 
204)  the  defetidant,  at  the  trial, 
might  shew  a  title  in  himsfelf,^or  a 
title  in  a  third  person,  or  a  posses- 
mon  out  of  the  plaintiff;  ahd  wh^re 
the  defendant  in  such  aetioA  proted 
that  he  was,  and  had  been,  in  pos- 
session of  the  loens  in  que  for  more 
than  six  years,  and  the  plaintiff  had 
never  been  in  possession ;  tMs  Was 
held  sufficient  to  entitle  the  defend- 
ant to  a  verdict.  Ikm^n^  V.  fo- 
letdim,    7  Jiflins.  Rep.  37). 

70  A  recovery  of  nominal  damages  in 
ijechnent  is  no  bur  to  a  subsequent 
action  for  me^ne  prtffita.  Van  Alen 
V.  Rogers,    i  Johns.  Cktses^  2dt. 

The  entry  of  a  remittitur  damna  oh 


the  record,  in  an  action  ot  ejectment 
is  merely  a  matter  of  ibrm,  and  if 
no  remitHtur  is  entered,  and  the 
plaintiff  enters  Judgment  for  the 
damaees  and  costs,  it  will  not  bar 
the  phiintiff's  action  for  the  mesn^ 
pro/us,  to  which  he  is  entitled  from 
the  time  of  the  demise  laid  in  the 
declaration.    Ibid. 

71  After  a  recovery  in  ejectment,  the 
plaintiffs  brought  an  action  for  the 
tnesvc  profits^  but  before  it  was  tri- 
ed, the  defendant  brought  an  action 
of  ejettment  as^ainst  the  former 
plaintiffs  (who  liad  been  put  into 
possession  of  the  premises)  and  re- 
covered, and  then  pleaded  the  re- 
covery in  bar  of  the  plaintiffs  action 
for  the  mesne  P^ffitg,  but  it  was  held, 
that  the  plaintiff  after  a  recovery  in 
ejectment,  is  entitled  to  his  iiu'sne 
ptofits^  thotjgh  it  should  appear  that 
the  defendant  had  a  better  title. 
Benson  et  al.  v.  Mdsdorf.  2  Johns. 
Rep,  360. 

72  In  an  action  of  ti^spass  for  taking 
the  plaintiff's  goods,  the  defendant 
justified,  as  a  constable^  under  an 
appointment  of  three  justices  par- 
soaht  to  the  6th  section  of  the  aet 
(s^sft.  24,  e.  76)  relative  to  the  da- 
ties  and  privileges  of  towns  pass- 
ed 27th  JlfarcA,  I80t,  and  that  he 
took  the  goods  as  constable  by  vir- 
tue of  an  execution  issued  against 
the  goods  of  the  plaintiff,  &e.  It 
wHs  held,  that  the  •  appointment 
tnade  by  the  justices  was  a  judicial 
act ;  and  being  within  their  juris- 
diction, was  conclusive,  and  valid, 
until  set  aside  or  quashed,  on  a  cev' 
iiorarif  and  could  not  be  quashed 
in  a  collateral  actioi^  frood  v. 
Peake.    8  Johns.  Rep,  60« 

III.  Evidence,  Veriid,  %'c.  in. 

i  ^uod  cum  in  trespass  well  enough 
after  verdict,  and  error  and  common 
pleas.  Douglass  v.  BaUj  in  error. 
1  }ims.  99. 

2  In  usum  suum  propnum  converter 
runtf  is  not  ill  in  trespass  against 
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baron  and  feme.  Smalley  v.  Kerfoot 
and  Wife.    2  Str.  lOU*. 

3  It  is  uot  Decessarj  to  enter  a  capi' 
atur  upon  a  juclgmeBt  for  the  plain- 
tift'in  an  aeliou  of  trespass.  ffVisf- 
hrooke  et  aL  v.  Andrews,  2  Lord 
Raymond^  927. 

.4  JNo  objection  can  be  taken  after 
verdict  to  a  count  in  trespass,  for 
taking  two  packs  of  flax  and  two 
packs  of  hemp,  on  aeeount  of  the 
uneertainty.  Thornton  v.  Bernard. 
2  L,  Ilaym,  991. 

3  Trespass  for  entering  a  messuage 
and  tenement,  unexceptionable,  lit 
least  after  verdict ;  but  trespass  for 
taking  away  a  pareel  of  barley,  e- 
▼en  alHer  verdiet,  bad  for  the  oneer- 
tainty.  £opleston  v.  Piper.  1  L. 
Raymond^  191. 

fi  If  trespass  for  an  aet  in  the  reign 
of  one  king  is  stated  to  have  been 
contra  pacem  of  anotlier,  it  will  be 
bad  upon  demurrer;  but  unobjec- 
tionable after  verdict.  Day  v.  Jmis-' 
ke.lt,     2  L,  Raym.  985.    2  Salk.  640. 

7  A  claim  of  common  in  a  field  a 
tempore  fradionis  campi,  is  bad,  e- 
ven  after  a  verdict  establishing  a 
claim,  on  account  of  the  uneertaintj 
i>f  the  word  fradionis.  Hockley  v. 
Lamb,     1  X-  Raym.  6^5. 

8  Where  a  justification  in  trespass  is 
bad  in  point  of  law,  the  court  will 
order  the  judgment  to  be  entered  up 
for  the  plaintiff,  notwithstanding  a 
verdict  fur  the  defendant  on  the 
plea  of  justification.  Broadbent  v. 
fVilkes.     fVUles,  364.. 

9  In  trespass  and  false  imprison- 
ment, defendant  justifies  under  a 
process  qu€B  est  eademj  ^.  and  tra- 
verses, being  guilty,  aliter,  &C  it  is 
ill  on  special  demurrer.  Cowrtmy 
v.  SatchwelL     2  Str.  69  K 

10  JVec  non  de  eo  quod^  after  a  quod 
nnn,  is  a  positive  charge.  Doos  r, 
Edmonds.     2  Str.  «81. 

11  Where  the  defendants  confess  the 
trespass,  the  dama&^es  cannot  be  se- 
vered. .  Onslow  V.  Orchard,    i  Str. 

A2Z. 

ii  (J/i. — Whether,  in  an  action  of 
i,rf^»»a«^  fi)r  assaultiug  and  bealln 


the  plainUflPs  nieee,  per  qtad  urvi- 
Hum  ainisit^  the  jury  can  take  mto 
their  eonsideration  the  injury  sbs* 
tained  by  the  niece  herself,  io  hir- 
ing been  deflowered  ?  Edmonson,  ?. 
Ji&cheH    2  Term  Bep.*. 

13  In  these  actions  the  court  will  sot 
readily  grant  a  new  trial  on  aeeoaot 
of  excessive  damages.  2  Term  Bt- 
portSf  166. 

14  In  trespass  for  assault  and  btttenr, 
and  not  guilty  pleaded,  the  jorf 
are  not  at  lilierly  to  take  ioto  eon- 
sideration the  circumstanees  of  ik 
assault  and  battery  with  a  view  to 
reduce  the  verdict  below  tbe  a- 
moun^  of  the  damage  aetoallj  «■*- 
tained,  if  those  cireumslaocek  coild 
have  been  pleaded.  Ifdsat  r. 
Christie.    2  Bos.  &  Pull.  22U 

10  Where  the  defendant  justified,  ii 
trespass,  under  a  custom  which  itaf 
bad  in  law,  and  the  issue  on  itwii 
found  for  him,  the  eoort  set  vidt 
the  verdict  on  that  issue,  and  ester- 
ed  a  verdict  for  the  plaioliffw^tl 
nominal  damages.  Selby  v.  Bsbor 
son.    2  Term  Rep.  758. 

16  If  a  declaration  in  trespass  cos- 
tain  two  counts,  and  the  defeodiDt 
Elead  to  one,  and  suffer  judgmeot 
y  default  on  another,  and  on  ihe 
trial  of  the  first  the  plaintiff  ooiy 
prove  one  act  of  trespasi  which  ;i 
covered  by  tl»e  second  count, hew 
not  entitled  to  a  verdict  on  die  »«< 
coont*  Lee  Compem  v.  JEBci*  ' 
Term  Pbtp.  727. 

A7  Under  certain  >circums(a»ee5  tw 
court  will  stay  the  proceedinj?/" 
an  action  of  Irespais  for  oeisop 
|!^ods,  on  the  defendant's  ttim^ 
the  goods,  or  paying  the  fnll  ▼»»"• 
of  them,  with  the  cosUof  th«^^' 
tion,  Piekeinx^  v.  Tnffte.  ^  ^• 
&p.  03. 

i8  In  an  acUon  for  assanUatid  bttte- 
ry  none  but  obviooaly  ffobaWe  er- 
fects  of  the  battery  can  ^  P]*"  * 
evidence,  unless  staled  ""  /^  i 
claration.     Awry  v.  JKflif«* 
Maas.  12.  *  J  ■* 

49  In  raeh  aa  action  the  <W««*J; 
may  give  in  evidence,  in  nulig*"* 


TRESPASS  nL       TRIAL  AT  BAR,  &c,  S9l' 

of   damages,    provocatioDs  which  ded,  moved  in  arrest  of  judgment^ 

took  place  at  the  time  of  the  assault,  on  the  ground,  that  the  plaintiK' 

but  not  previous  provoeations.  Ibid,  could  not  proceed  until  all  the  de- 

20  lo  an  action  of  trespass  against  a  fendants  were  brought  into  coui*t  / 
eolleetor  of  the  customs  for  seizing  but  it  was  held,  that  torts  bein^ 
and  detaining  the  plaintiff's  ves-  joint  or  several,  the  plaintiff  might 
sel,  for  a  pretended  breach  of  the  at  his  election,  proceed  against  onur 
laws  of  the  UnitBd  States^  Fclative  or  more  of  the  defendants;  and  that 
to  the  registering  of  ships,  tho  ves-  the  declaration,  though  informal^ 
sel  having  been  restored,  it  was  held,  was  good  after  verdict.  Rose  v^ 
that    the  difierenee    between  the  Oliver  and  Stevens  who  are  implead'- 

.  price  at  which  the  vessel  would  ed  with  Mussel,    2  Johns.  Sep,  360. 

have  sold,  at  the  time  of  seizure,  2^  It  seems  that  a  voluntary  trespass 

and  the  price  she  actually  sold  for  is  not,  per  se,  wilful  and  malicious^ 

at  public  auction,  immediately  after  within  the  meaning  of  the  act,  re-' 

her  restoration,  together  with  the  kting  to  costs  ;   but  it  should  ap- 

actual  expences  incurred,   with  in-  pear  to  be  done  male  fide^  or  with 

terest  on  the  a?nount«  constituted  a  an  intention  to  injure  or  vex  the 

just  and  pniper  measure  of  damag-  plaintiff,  or  with  a  consciousness  of 

es  as  assessed  by  a  jury.      Wood"  •   violating  right.     Heath  v.  M^Inroy* 

ham  V.  Oelston.    1  Jmns.  Btp,  134.  6  Johns,  Rep,  ^7. 

21  In  trespass  quare  chmwn  freipty  29  In  actions  of  trespass,  it  is  in  the* 
the  defendant  pleaded,  in  justifica-  discretion  of  the  judge,  at  the  trial, 
tion,  a  right  of  way  over  the  land  to  certify  whether  the  trespass  was 
oi'lhe  plaiintiff,  and  a  verdict  was  wilful  and  malicious,  so  as  to  enti- 
fuuod  for  the  plaintiff  for  six  oents  tie  the  plaintiff  to  full  costs.  The 
damages  ;  and  it  was  held,  that  the  cpurt  will  not  interfere,  on  an  ap» 
plaitttiff  was  entitled  to  full  costs  peal  fi*om  his  decisions.      Heath  v. 

•   under  the  statute.     The  certificate  J^PInroy.    6  Johns,  Rep.  277. 

of  the  judge  need  not  be  given  at  the  2^  The  plaintiff  in  an  action  of  tres^ 

trial  ;  it  is  sufficient  if  it  be  given  pass  for  mesne  profits,  shall  not 

afterwards, and  even  after  the  clerk  give  evidence  of  the  annual  value 

has  taxed  the  costs.    Heaton  v.  Fer-  of  the  premises,  beyond  the  time  of 

ris^et  al.     l  Johns.  Rep,  140.  the  lease  mentioned  in  the  deelara- 

^l  If  separate  suits  be  brought  against  tion  in  ejectment.    Shortwell  v.  Bo^ 

several  defendants  for  a  joint  tres-  e^m.    1  Dallas.  172. 
pass,  the   plsrintiff  may  recover  se- 
perately   against  each,  but  he  can 

have  but  one  satisfaction  ;    and  he  TRIAL  AT  BAR,  &c. 
may  elect  de  melunibus  damnis,  and 

i«sue  his  execution  against  one  of  i    A  eriminal  prosecution  carried  on 

tlie  defendants  ;    and  the  others  at  the  exp^nce  of  a  private  prosecu*- 

must  pay  the  costs  of  the  suits  a-  tion,  not  triable  dejare  at  bar ;  oth- 

gainst  them  respectively.     Living*  erwise  where  there  is  an  authority 

stonr.  Bishop  et  al*   1  Johns.  Rqp.  ,from  the  king  to  prosecute.      Tne 

290.  JK«^  V.  Ri^fprt  Hales,     2  Str.  816. 

23  In  trespass  against  three  defend-  2    If  H.  would  have  a  trial  at  bar  in 

aiits,  two  were  taken,  and  the  other  Easter  term,  he  ought  to  move  for 

returned  not  found.     The  plaintiff  it  in  Hilary  term ;  if  in  Michaelmas 

declared  against  the  two  defendants  term,  he  ought  to  move  for  it  in 

taken  semt4?  cttm,  the  other  ;   the  Trinity  term ;   except  where  lands 

two  defendants  pleaded  not  guiltj*  lie  in  Middlesex ;    aiftl  anciently 

and  the  jury  found  a  general  verdict  there  was  no  other  notice  given  Jf 

fii'Sjiiiiry..  The  defepdants  who  plea-  such  trial,  but  the  rule  in  the  office : 
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but  now  thefe  mast  be  fifteeo  days' 
notice.    Turner  y^  Bamaby.  28alk. 

649. 

8  Special  tr^al  in  trover  mast  confess 
a  conversion.  Hartford  v.  Jones.  2 
Saiic.  654.    1  L.  Rayin*  393. 

4  III  covenant,  after  a  verdict  for  the 
plaintiff',  the  deiendanf  moved  for  a 
new  trial,  ^ug^arestin^  that  he  was 
afi  alien,  aod  that  the  sheriff'  bad 
returned  twelve  of  the  jury,  but  that 
there  was  not  an  alien  amonest 
theip )  and  refused,  dnon,  3  Salk. 
862. 

9  No  trial  at  bar  before  issue  joined. 
Cass  of  the  Borough  of  Chrisfs 
Church.    2  Str.  698. 

6  No  new  trial  on  an  indictment  for 
perjury,    ^nqn,     3  SaUc.  ^$2. 

7  Trial  at  bar  ordered  in  a  misde- 
meanor.  The  flying  v.  Johnson*  1 
Str.  644. 

8  New  trial  for  omission  of  the  par- 
ty, refusec).  fFUs  v.  Polehampt^n. 
2  Salk.  6^r. 

9  Indictment  for  libel,  defendant  ae- 
quitted,  and  new  libel  denied.  The 
king  V.  Bear.  2  Si^.  64Q.  1  L. 
Ilayn.  4 14. 

10  Lessor  brought  trover  against  th<^ 
lessee  for  trees  eot  down ;  yot  be- 
cause the  lessee  did  it  in  trenehiag, 
and  the  plaintiff  had  thereby  grant- 
ed advantage,  though  the  jury  found 
for  tha  defendant,  yet  the  eonrt 
would  not  gran(  a  new  trial.  Stii^rr 
V.  fFade.    2  8alk.  647. 

11  Where  there  is  value  or  difiieulty, 
we  are  bound  in  eomaiou  right  to 
grant  trials  at  the  bar.  8andwiMs 
Case,    i  Salk.  648. 

12  Trial  at  bar  la^t  paper-day  grant- 
ed    Bellainount^s  Case,  2  Salic.  625. 

13  IVfirders  and  felonies  in  any  part 
of  fVktes  may  be  tried  in  the  next 
English  county.  2%e  JCng  v.  Mioe 
senior  and  junior,    i  Sr.  55B. 

14  Trial  at  bar  granted  'ipon  eon^id- 
oration  of  the  consequences  of  a 
conviction  upon  an  information. 
Thp  ICin^  V.  Foley  and  fldrley*  1 
Str.  5Z. 

13  No  new  trial  for  want  of  notice  af- 


ter defence  niade.  l^ermoUn  ^# 
Cole.    2  Sf^.  616. 

16  A  cause  eapnot  be  tried  at  bar 
where  actiqq  is  laid  in  LondQ»i  by 
reason  of  their  charter.  Jinon.  :i 
Salk.  644. 

i7  Trial  <Ll  bar  granted  where  «ne  ti- 
tle to  several  (|ifferent  tenemeols  of 
small  value.  Preston  v.  Lingen.  t 
Str.  479. 

18  Suing  out  a  venire  facias  tested  the 
last  day  of  term,  not  a  proeeediog 
within  term  as  to  notice  of  trisL 
L(t%^er  V.  Dyer.    2  Salk.  650. 

19  Trial  not  put  off^  for  auit  pending 
in  the  ecclesiastical  court  on  the 
same  matter.    Jinan.     2  Salk»  649. 

^0  Trials  at  bar  not  denied  to  officers 
of  the  court  or  barristers.  Sir  8am' 
uel  Jistrey^s  Case.    2  Salk.  651. 

2i  New  trial  not  granted  fordefeet  of 
preparation.  Ford  v.  TiUy.  2  Salk. 
653. 

%2  The  decision  of  (he  judge  %t  the 
trial,  that  the  senfenee  of  a  foreu^n 
court  of  vice-admiralty  is  cooclo* 
sive  evidence  of  the  facts  alleged  in 
it,  does  not  militate  with  the  rights 
of  parties  to  a  trial  by  jnrv*  as  se^ 
cured  by  the  fifteenth  article  of  the 
declaration  of  rights.  Baxter  tt  oL 
y.  ^.  Bag.  Marine  Jns.  Co.  TMrns.- 

275. 

23  When  the  court  will  not  gfMt  a 

.  trial  in  a  capital  ease  in  the  eoonty 
in  whieh  the  offence  is  chani(ed  to 
have  been  eommiUed.  The  United 
States  V.  Hie  Insurgents  ofFnmfyl' 
vania.    a  UaUaSy  6t3. 

24i  The  finding  of  an  indietment  is  t 
part  of  the  trial,  andaAerwardsthe 
court  cannot  transfer  the  trial  to  a- 
nqther  place.  United  States  v.  Frit^ 
8  Dallas^  5iS. 

^  The  olaqse  of  the  8th  section  of 
the  act  of  Congress,  for  the  punish* 
ment  of  certain  crimes  against  the 
United  Staiesy  respecting  the  pUee 
of  ^rtal  when  crimes  are  eonaitted 
out  of  the  jurisdiction  of  any  par- 
ticular state,  applies  only  to  offeft- 
ees  committed  in  some  rit«r,  haven* 
basin^  or  bay  not  within  the  jons- 
diction  of  a  particular  state^  anJ  not 
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to  ihetettUories  of  the  VnUed  Stales^ 
wbere  r^ular  eourts  are  establish- 
ed, competent  to  try  those  offenees. 
Bxparte  Bolman  and  Swartwout  4i 
Cranch^  77, 


TROVER. 

I.  Who  may  bring  the  action^  and  tTi 

what  cases. 
II.  Com^ersion,  S^c. 
HI*  Jigainst  whom  the  action  wiy  be 

brought. 
IV.  Declaration^  Flea^  Evidence^  Sfc* 

I.   Who  may  bring  the  action^  and  in 

what  cases, 

i.  Trover  is  good  to  recover  where  a 
felon  has  stolen  goods,  and  changed 
them  into  notes,  if  the  notes  clearly 
appear  to  be  the  product  of  the 
specific  goods ;  and  the  owner  of 
the  goods,  who  has  prosecuted  to 
conviction,  ancThas  omitted  to  pray 
restitation,  shall  recover  them  in 
trover,  though  seized  into  the  hands 
of  the  king,  by  an  action  against 
the  sheriflf.    Lofft,  88. 

2  A,  assigns  to  S.  and  C,  B.  sells  to 
H.  who  gives  a  promissory  note, 
payable  at  fourteen  days ;  auer  this 
D.  assigns  to  E,  all  his  goods.  The 
note  never  having  been  paid,  B.  re- 
fuses to  deliver.  The  possession  of 
the  seller,  after  the  agreement  and 
note,  is  the  possession  of  the  buyer, 
and  trover  will  lie  for  the  goods,  es- 
pecially as  B.,  being  desired  by  D. 
to  take  back  the  goods,  said,  ^^  I 
will  not;  I  will  have  payment ;'' 
which  affirmed  the  sale.  AUcinson 
T.  Barnes,    LqfftyS2^. 

8  The  finder  of  a  jewel  may  ms^in- 
tain  trover  against  a  person  not  in- 
terested. Artnjory  v.  uelt^iTje.  .^  1 
StTm  505. 

4  Where  a  mail  mxt^  have  a  proprt-ty 
in  a  dog,  trover  will  ij^  for  whelps. 
Chambers  v.  Warkhiusi.     sSdlk. 

440. 
If     Declaration  of  a  trover  in  J^IiddU' 
sex,  and  proof  of  one  in  Ireland^ 
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food.  Ode  joint  tenitnt,  &ei.  cfannot 
ring  trover  against  his  companion^ 
but  may  against  a  stranger,  and  it 
is  only  pleadable  in  abatement. 
Brown  r.  Hedges,    i  6alk.  290. 

6  Goldsinith  has  lottery  tiekets  of  A. 
and  B,j  and  delivers  .^'s.  tickets  to 
B.  for  his  own.  «tf«  may  maintain 
trover  against  B.  Goldsmith^s  note 
to  pay  is  evidence  of  his  receiving 
money.  Ford  v.  Slopkins.  i  SaLk. 
283. 

^  Trover  lies  upon  a  special  proper^ 
ty.  The  bailee  of  a  bond  may 
maintain  trover  for  it.  Describe  it 
as  his  writing  obligatory.  Arnolds 
v.  Jefferson*  1  L.  Baym.  275.  2 
8aUc.  654. 

$  «^.  boys^late  of  B.  the  defendant, 
and  gives  him  a  draft,  for  \%hich  ^4 
gives  receipt  as  for  cash.  Jt.  pawns 
the  plate  to  C  the  plaintiff,  who 
was  a  pawnbroker,  shewing  him  the 
receipt  as  evidence  of  his  title ;  on 
which  C.  took  the  goods  in  pawn. 
The  draft  turned  out  afterwards  to 
be  a  bad  one ;  for  •&[.  had  no  money 
witli  (he  banker.  Ji,  was  tried  on 
the  statute  for  procuring  under  false 
pretences^  on  an  indictment  prefer- 
red by  the  defendant  B. ;  he  was 
convicted,  C  the  plaintift*producing 
the  goods.  B.  the  defendant  upon 
this  took  and  detained  them.  •A. 
brought  this  action  of  trover  there«- 
upofn.  And  held,  ^*  that  he  should 
recover ;''  for  that  the  property  was 
not  changed  as  against  the  right 
owner,  either  at  common  law  or  by 
the  statute  of  James  respecting 
pawnbrokers.  Davis  v.  Morrison.^ 
Lofftj  t85. 

9    If  the  plaintiff  agrees  to  eichange 

'    the  Fo/fy,  his  own  vessel,  vvith  the 

'  fioker,  the  defendant^  and  to  give 
vib  guineas  to  boot,  an^  if  ihe  F(kII^ 

* '\va8  lost  in  the  voyage,  30  guineatt 
besides.  The  plaintiff  paid  a  guin- 
ea earnest.  Defendant  wrote,  to 
excuse  himself,  that  Jie  could  not 
make  the  exchange,  because  he  had 
sold  the  vessel.  Plaintiff'  tenders 
24  guineas,  deilncting  one  for  ear- 
nest;  defendant  refuses.      AHer- 
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wards,  in  another  ^oyago,  the  Fol^  fi;ent  to  remit  the  money  to  him  [S.) 

Zyjslost;   and  plaintin  brings  the  in  England.    Ueldiiiat  j9.  eouldnot 

action  for  tbe  value.     Held,  the  ae-  maintain  trover  agi^inst  B.  for  ibc 

lion  will  lay,,  for  the  delivery  was  goods.   Bromley  \\  CoxwelL   2 Bos. 

complete  by  payment  of  the  earnest,  S^  Ptdl.  438. 

and  the  defendant\s  detention  of  the  16  And  it  seems  that  he  could  nor 

vessel    afterwards     was     tortious.  maintain  any  action.    Ihid. 
James  y,  Fr ice.     Lqfftj  2i9.              <  i7  An   action-  of  *t rover   cannot  h 

no  Trover    must  be  founded  in  the  maintained  by  a  tenant  in  tail  ei- 

property  of  the  plaintiff.       l  Term  pectant  on  the  determination  of  an 

JRep,  56.  estate   for  life,   without  impeacli- 

11  And  he  must  hav^  the  right  of  DOS-  ment  of  waste,  for  limber  ulwli 

session  as  Hel(  as  ef  property.  GoUr*  grew  upon  and  watt  severed  fraia 

don  V.  Harper.     7'  Term  Rep.  9.  the  estate.    Pyne  v.  Dor.     i  T^ra 

t2  Therefore  where  furniture,  which  Bep,  5X 

had  been  leased  with  the  house  was  18  Certain   fand^*  together  with  Ibe 

wrongfully  taken  in  execntion  by  woods,  &c.  wpre  conveyed  nndem 

the  sheriflf,  it  was  ruled  that  the  marriage  settlement  to  J.  and />. 

landlord  could  not  maintain  trovec  their  heirs  and*  a««i2:ns  darins;  tbe 

pending  the  lease.     7  Term  Rep.  9.  life  of  S.  W.  in   Inist,  to  pay  tlw 

43   A  trader  on  the  eve  of  bankruptcy  rents  and  profits,  as  the  said  ii.W. 

makes  a  coll iL«ive  sale  of  his  goods  should   appoint,  during  her  life: 

to  Ji,y  the  assignees  cannot  maintain  and  after  her  decease,  to  the  usp»f 

trover  for  tbem  aga-inst  Ji,  without  such  child  or  children  of  the  roar- 

proving    a    demand    and    refusal.  riage,  and  in  such  shares  a^  ^^^ 

JSTixon  y,  Jenkins.    2  H.  Black.  ±35.  said  S,  IF.  should  appoint ;  ami  far 

X4i  Where    the   owaer   of  goods    on  want  of  appointment  to  the  use  «f 

board  a  vessel  directed  the  captain  the  children   equally,  &c.  and  il»e 

not  to  land  them  on  the  wharf,  a-  heirs  of  their  bodies,  with  cross  rc- 

^  gainst  which  the' vessel  was  moor*  mainders;    and  in  default  of  such 

ed,  whieh  he  promised  not  to  do,  issue,  to  the  use  of  the  right  heirs 

hut   afterwards,  delivered  them  to  of  S.  RT.  for  ever ;  held,  that  ^  and 

the  wharflnger  for  the  owner's  use,  B.   could   not    maintain  trover  a- 

under  the  idea  of  the  wharGager's  gainst   the  defendant,  a  stranger. 

having  a  lien  thereon  for  the  whar-  for  certain  trees  which  had  heeu 

fage  fees,  because  the  vessel  was  cut  down  by  the  order  of  the  hw- 

nnloaded  against  the  wharf;    held,  band  of  8.  fV,^  and  carried  awaybv 

that  the  owner  upon  demand  and  the  defendant.     Blake  r.  Jnscmtt^ 

denial  might  maintain    trover  a-  JSTew  Rep.  25. 

gainst  the  captain,  unless  the  latter  1-9  A  member  of  an  amicable  soeietj* 

could    establish    the    wharfinger's  intnisted  with  a  box  containios;  ^^ 

I'ight.    Syeds  v.  Bay.   4  Term  Rep.  fund,  and  bound  by  bond  to  keep  it 

^50.  safely,  cannot  maintain  trover  a* 

lo  ^.  entrusted  B.  with,  goods  to  sell  gainst  another  member  and  a  thiw 

in   India,  agreeing  to   take    bac]k  person,  wlio  take  it  from  him.  fl<^' 

from'  B.  what  he  should  not  be  able  liday  y.  Vamsel(.     1  Term  Bep'  B^S. 

to  seir^  and' allowing,  him  whafhe  ^b  An  gncerlilieated   bankrnpt  mij 

should    oliMih:   Beyond    a   certain  '  maihtaih  trover  for  good*  acqnircd 

price;  with  liberty  to  self  them  for  Jby  him  sir^  his  bankruptcy, «  ^' 

what  he  could  get,  if  he  could  not  '  gainst  all  the.wor;iT)iil  hi<»  a»»^^' 

obtain. that  price.      ^.  not  being  a-  ees.      PFeBb  y.  F(d\     rTermBip- 

bletoscll  the  goods  in  Jnrfw  him-  391. 

self,  left  them  with  an  agent  to  be  21  Where  a  ship  was  mortgaged  »^ 

*»posed  of  by  him,  direcUng  the  a-  8ea>,with  a  proviso  that  the  iiw»^' 
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gagor  ftliould  continue  in  possession 
•till  failure  of  payment  of  the  mort- 
■gage  money  on  deuiaud,  font  the 
grand  bill  of  sale  was  deliveredy 
and  The  mortgagor  became  bank- 
rupt before  the  arrival  of  the  ship, 
and  the  mortgagee  took  possessiou 
on  her  arrival ;  he  may  maintain 
trover  against  the  assignees  wlio 
took  the  hhip  from  him^  notwith- 
standing he  made  no  demand  either 
«n  (he  bankrupt  or  his  assignees. 
Jit/citison  V.  Miling.     2  2*erm  Iltp, 

Si2  [JLVoyer  and  not  trespass  lies  by  the 
.  assignees  of  a  bankrupt  against  a 
siieritl',  fur  (akin'j;  tiie  goods  of  the 
bankrupt  in  execution  after  an  act 
of  bankruptcy,  though  before  the 
issuing  of  the  comaiission,  where  he 
sells  them  afier  the  i«»suing  of  the 
commission.  &c.  and  has  notice  from 
the  provisional  assignee  not  to  sell. 
Smith  cj*  al,  Assignees  ^.  Miles,  i. 
Term  Uep.  475. 

Q3  Where  defendant  came  into  pos- 
session of  goods  wrongfully,  no  ten- 
der is  necessary  for  the  amount  of 
freight,  i&c.  paid  by  him,  to  enable 
the  plaint-iti'  to  maintain  his  action 
of  trover.  Lempriere  v.  Pasley,  ^ 
Term  Rep.  4.80. 

^4  If  goods  be  obtained  from  •J.  by 
fraud,  and  pawned  to  B.  without  no- 
tice, and  •^.  prosecute  the  offender 
1o  conviction,  and  get  possession  of 
his  goods,  B.  may  maintain  trover 
for  them  ;  for  this  is  dislinguisha- 
hle  from  tiie  case  of  felony,  where 
the  owner's  risfht  of  restitution  is 
given  by  positive  statute.  Farker 
V.  Patrick,    H  Ttrm  Rep.  170. 

J5  But,  if  a  party  pay  money  in  or- 
der to  redeem  Itis  goods  from  a 
wrongful  distress  for  rent,  he  may 
maintain  trover  against  the  wrong- 
doer. Shipwickiir.  Blanchari*  t 
Term  Rep.  298. 

'iiS  Under  a  contract  of  sale  wiiereby 
the  vendee  agreed  to  purchase  all 
the  starch  of  the  vendor  fhen  lying 
at  the  warehouse  of  a  third  person, 
at  so  much  per  cwt.  by  bill  at  two 
laonchsj   which  starch  waa  in  pa- 


pers, but  the  «xact  weight  not  them 
ascertained,  but  was  to  be  ascer- 
tained afterwards ;  and  14  days 
were  to  be  allowed  for  the  delivery  $ 
and  the  vendor  gave  a  note  to  the 
vendee^ addressed  to  the  warehouse 
keeper,  directing  him  to  itejjgh  and 
delwfir  to  the  vendee  ail  his  starch  ; 
held,  that  ui.der  this  contract  the 
absolute  ^property  in  the  goods  did 
not  vest  in  the  -vendee  before  the 
weighing^  .which  was  tt)  precede  the 
delivery,  and  to. ascertain  the  price ; 
and  that  part  of  the  starch  having 
been  weighed  and  delivered  to  the 
vendee  by  hib  direction,  the  vendor 
might,  notwithstanding  such  part 
delivery  upon  the  bankruptcy  of 
the  vendee,  retain  the  remaiodery 
which  still  continued  unweighed  ia 
the  warehouse,  in  the  name  and  at 
the  expense  of  the  vendor.  Hanson 
.6f  aU  Jassignees  v.*  Jdeyer.     6  East^ 

614. 
;27  When  an  agent  compromises  a 
demand  of  his  principal  by  receiv- 
ing from  the  debtor  a  negotiable 
note  endorsed  speoially  to  the  agent, 
the  principal  cannot  maintain  tro- 
ver for  the  note  ;  but  the  agent  be- 
comes immediately  answerable  for 
tlie  amount  of  the  liquidated  dama- 
ges, as  for  80  mutdi  money  received 
hy  him  to  the  use  of  his  principal, 
fvhose  proper  remedy  is  an  action 
»of  assumpsit,  Floyd  v.  Daij.  3 
J^ass.  403. 

28  One  joint  owner  of  a  chattle  may 
.  bring  trover,  or  trespass   for  his 

sliare  or  interest,  and  the  defendant 
cannot  at  the  trial,  take  advantage 
of  the  others  not  being  joined,  but 
should  plead  it  in  abatement. 
Wheelwright  v.  Jkpeys^.  i  Johns. 
Rep.  471. 

29  .A.  and  B.  heing  joint  owners  of 
certain  carding  machines,  Ji.  sold 
his  half  to  C  and  B.  and  C.  agreed 
to  work  Ihem  together.  A  filer- 
wards  B.  delivered  the  machines  to 
a  sheriff',  who  took  anti  sold  them 
on  an  execution  against  ^.  In  an 
action  of  trover^  brought  hy  0.  a- 
gaiust  H.  for  hi^  half  of  the  ma^ 
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chines,  it  was  held,  thai  the  sale 
from  A.  to  B.  did  not  sever  the  ten- 
ancy in  common,  and  that  (rover 
would  not  lie.  St.  John  v.  Stan' 
dring,    i  Johns,  Bep.  468. 

80  Where  goods  were  taken  on  an  ex« 
ecution,  uhich  was,  afterwards,  set 
aside  for  irregularity,  the  execution 
heiiig  a  nullity,  an  action  was  held 
tu  Jie  on  the  first  taking.  Read  v. 
MarkU.     3  Johns^  Rep.  023. 

31  Trover  or  detinue  will  lie  for  a 
promissory  note  in  the  bands  of  a 
third  person.  Todd  v.  Crookshanks. 
8  Johm,  Rep,  432. 

Trover  will  not  lie  against  the  pa3ee 
of  a  promissory  note,  for  the  note, 
by  the  maker,  after  he  has  paid  it. 
Ibid. 

52  An  American  ship  was  captured  by 
a  French  privateer,  and  carried  in- 
to PortoricOf  a  Spanish  port,  and 
from  thence  to  Samann^  where  she 
was  put  in  requisition  by  the  French 

.  government,  and  sent  to  Barracoaf 
where  she  was  dismantled  and  a- 
bandoned.  The  vessel  hfiving 
8tranded  on  the  beach,  was,  some 
nionths  after,  sold  at  auction  by  the 
commandinff  officer  of  the  port,,  and 
purchased  uy  an  American^  who^ 
afterwards  repaired  her  at  a  great 
expeniie,  and  brought  her  to  Jveir- 
York^  where  she  was  claimed  by  the 
original  owner.  In  an  action  of 
trover  brought  by  the  original  own- 
er, it  M'as  held,  that  the  vessel  be- 
iiijo:  abandoned  and  a  wreck,  and^ 
having  been  Hold  by  the  government 
of  Bcirracoa,  according  to  the  laws 
of  Spain,  in  cases  of  wreck  or  di re- 
lict, the  property  was  transferred 
V  ^he  sale  to  the  purchaser,  who 
thereby  acauired  a  valid  title  a- 
gainst  all  the  world.  Grant  and 
SimftY,Mc^LachUn.  is  Johns.  Rep. 

S4. 

53  Where  A.  contracted  with  B.  to 
build  a  vessel,  and  A.  was  to  fur* 
nish  the  timber  requisite  to  complete 
the  fran#of  the  vessel,  and  B.  was 
to  advance  money  to  A.  and  also  to 
furpiph  tha  materials  for  the  join- 
^rsSvork]   an4  the  vessel  i  wliile 


•tandiiig  6n  land  hired  hjA.  asAm 
an  unfinished  state,  «as  seized  so- 
d\iT  A  Jieri  facias  issued  against  «S. 
and  sold  by  the  sberifT  to  C  ivho 
afterwards,  crompieted  the  vessel, 
and  sold  it  to  D.  in  an  action  sf 
trover  brought  by  B,  against  B,  it 
waa  held,  that  the  property  in  the 
vessel  was  in  A  and  that  B,  eooU 
pot  have  any  property  in  the  ves- 
sel, under  the  contract,  until  (be 
was  completed  and  delivered  to  hioi. 
Jlerritt  v.  Johnston.  7  Johns.  Bff- 
47.3. 
34  Whether  an  action  of  trover  ^\\\ 
lie  for  a  ship  and  cargo  taken  w 
the  seas,  ^uwre  ?  Ihxier  d  bL  r. 
Seveet  et  ai.    2  Dallas^  8  L. 

IL  ConversioWy  S^c. 

1  Trover  does  not  lie  for  a  b^ 
Where  several  damages  are  gives 
for  several  injuries,  the  judt^ineot 
may  be  arrested  as  to  some  of  tben 
only.  Smith  v.  Qould.  2L,Bas^ 
1274.     2  SaOc.  666. 

2  Trover  supposes  a  lawful  comios 
by  the  goods  demanded*  and  sn  in- 
lawful  conversion^  Goii^^  ^* 
Reynolds.    Lofft,  88. 

Detention  against  lawful  demand  pr^ 
snmes  conversion.    Ibid. 

3  If  a  horse  is  ^ven  in  esehaDgenr 
another  which  is  warranted  wasd, 
and  proves  unsound,  trover  will  s*^ 
lie  for  the  horse  given  inciefc^ 
Power  V.  Wells.     1  Dovg.  ^?  9  *' 

4  Goods  taken  in  intestate's  life^^Bd 
kept  till  his  deaths  though  nit^a  ai' 
terwards,  is  a  trover  and  conrewwn 
in  the  intestate's  life.  Cnwsiersw 
Ogleby.    1  Str.  60. 

B  Taking  part  and  spoiling  the  rj 
is  a  conversion  of  the  vhole.  *«»• 
ardson  v.  Atkinsem.    i  Str.  B7B. 

6  That  which  makes  a  man  a  (rrs| 
passer  may  not  amount  to  a  ^^^^ 
sion  so  as  to  maintain  trover.  Bn^ 

ely.MUUr.  i  Str.  i^-  ^,  , 
y  It  i»  a  conversion  of  bankmpl' ef- 
fects to  take  them  and  «^w«*  *m2 
on  them,  though  that  be  iniw'dia*' 
ly  paid  over  to  bankniprt  ^^^ 
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Parker  ^  another  r.  Qodin.    %  Sir, 

813.  I 

S  C^urersion  is  the  cist  of  the  ac- 
tion.    FuUerv.  Smith.    B8alk.8^6. 

9  A  sale  of  a  ship,  (which  i^as  af- 
ferwardii  io^t  at  neti)  made  by  the 
deft'iidant«  who  elaimed  under  a  de- 
fective couveyauce  from  a  trader 
before  his  bankruptcyf  is  a  fufii- 
cii'Mt  cunverAion  to  enable  the  as- 
signees of  (he  bankrupt  to  maintain 
trover^  without  shewiug  a  demand 
and  rei'usal.  ilaa^ham  ^'  aL  JSis* 
filt^uees  V.  Hubbard.    5  JEflsf,407. 

10  Spinb.  That  a  sale  of  the  whole  of 
a  ship  by  one  who  is  only  a  part- 
owner,  in  exclusion  ofthe  right  of 
another,  who  is  lenant  in  common 
with  him,  is  not  equivnlent  to  the 
destruction  of  the  subject-matter 
mediately  or  immediately,  so  as  to 
enable  his  co-tenant  to  maintain  tro- 
ver a^insjt  him  for  it.  Heath  v. 
Hubbard.    4  East^  ttO. 

11  Taking  the  property  of  another, 
by  assignment  from  one  who  had  no 
aalhori  ty  to  dispose  of  it ;  a^i  taking 
an  assignment  of  tobaeco  in  the 
kind's  warehouse  by  way  of  pledge 
from  a  broker  who  had  purchased 
it  ihere,  in  his  own  name  for  his 
principal ;  and  refusing  to  deliTer 
it  to  the  principal,  after  notice,  and 
demand  by  him ;  none  other  than 
the  person  in  ivhose  name  it  is 
warehoused  being  able  to  take  it 
out ;  is  a  conversion.  Jfe^Combie 
y.  Davis.    6  East,  588. 

12  In  action  of  trover  for  a  horse*  it 
was  held,  that  a  demand  of  the 
horse  from  the  wife  or  servant  of 
the  defendant,  and  a  refusal,  li^as 
no  erideoee  of  a  conversion ;  that 
the  defendant  having  pnrehased  the 
horse  at  a  constable's  sale,  under 
eiecutioo,  acquired  the  legal  pr«p- 
erfv.  Stiirm  v.  Livingsion,  6  Johns, 
IZfp.  44. 

There  must  be  a  eonvei^ion  proved 
before  the  commeneemeutof  the  ac- 
tion :  a  «ale  afterwards  by  the  de- 
fendant vill  not  avail    Ibid. 

18  To  eonstitute  a  conversion  suffi- 
eient  to  support  the  fieiioa  of  tro- 


ver, it  is  not  necessary  to  shevi  a 
manual  taking  of  f  he  thing  in  ques-  , 
tion,  nor  that* the  defendant  has  ap- 
plied it  to  his  own  use  ;  but  the  as- 
suming the  right  to  dispose  of  it,  in 
exercising  a  dfiminion  over  it,  to  tli£ 
exclusion,  or  in  defiance  of  the 
plaintift's  righl,  is  a  conversion, 
Bristol  V.  Burt.    7  Johns.  Bep.  254. 

14  In  an  action  of  trover,  proof  that 
the  defendant  promised  to  return 
the  goods  to  the  plaintiff,  and  that 
he  had  not  returned  ihem,  is  suflli- 
eient  evidence  of  a  conversion,  and 
a  previous  demand  and  refusal  need 
not  be  proved.  IJuretl  v.  Mosher. 
8  Johns.  Bep.  415. 

15  If  the  defendant  in  trover  admits 
that  he  had  the  goods  of  the  plain- 
titr,  and  that  they  are  lost,  this  is 
sufficient  evidence  of  a  conversion. 
Le  Place  v.  Aipoix,     1  Johns*  Cos, .. 

406. 

A  demand  of  payment  or  satisfaction 
generally  for  the  goods,  is  a  suffi- 
cient demand  in  trover.    Ibid. 

10  t^.  shipped  goods  by  B.  th^  master 
of  a  vessel,  at  London^  for  JTeir- 
Fork,  and  the  consignee  assigned 
the  bill  of  lading  to  V.  who  deman- 
.  ded  the  goods,  and  tendered  a  sum 
of  money  for  the  freight,  but  wheth- 
er enongh,  did  not  appear*  B.  re- 
fused to  deliver  the  goods,  assign- 
ing as  a  reason,  that  he  was  order- 
ed by  the  ship-owners  not  to  deliver 
them,  and  made  no  objection  to  the 
tender  of  the  freight.  In  an  action 
of  trover  brought  against  B.  it  was 
held,  that  he  nad  waived  a  tender 
of  the  freight,  and  that  his  refusal 
to  deliver  the  goods  was  evidence 
of  a  eonyersioii.  Judah  et  aL  v. 
£hnp.    2  Johns.  Cases,  4il. 

HI.  JSgainst  whom  the  action  nuty  be 

brought 

1  Goods  that  are  not  imported  by 
way  of  merchandize,  no  duty,  and 
trover  lies  against  the  officer  who 
seizes  and  carries  them  away. 
Chapman  v.  Lamb.    2  8tr.  943. 

2  Trover  lias  agai^nt  a  servAnt  who 
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disposes  of  gooids,  the  property  of 
iinothefy  to  Lis  master's  use,  wheth- 
er he  has  any  authority  or  not  for 
doitis;  so.  Perkins  Assignee  v.  Smith. 
1  IVils,  828. 
Q  Trover  iies  agaiost  officers  of  (he 
revenue  for  making  a  wr6iig:tui  sei- 
zure of  goods.  Tinkler  v.  li*oule  ^' 
another.      3    fFits,   146.      5  Burr. 

4  Trover  for  a  bank  hill  \viil  lie  a- 
gainst  a  person  finding  il,  but  not  a- 
^'dinst  his  assignee,  ^non.  1  Salk, 
120. 

-6  Trover  lies  not  against  a  eftrrier 
for  negligence,  as  for  loosing  a  box  5 
hut  it  does  for  an  actual  wronc :  a» 
if  he  broke  it  to  take  out  goods,  or 
to  sell  it.    ^non,    2  Salk.  635, 

C  Trover  lies  against  urasler  for 
goods  delivered  to  (Iw  appi'entice. 
Jfead  v.  Hamond,     i  Sir.  505. 

7  Phiintiff  claiming  a  right  to  cat 
rusiies  an  a  com-iBon,  cuts  five  or  six 
loads,  nhich  defendants  carry  a- 
>vay  ;  trover,  ^ckham  v.  Jessup 
and  Thompson.    3  fFils.  382. 

8  Trover  lies  against  one  for  taking 
in  execution  of  the  bsnlcrujit's  goods 
without  joining  the  officer.  Rusk 
and  another  Assignees  of  Ryland  v. 
Baker.     2  Str.  1)96. 

y  Trover  lies  for  a  dog  which  was 
lost,  and  which  the  defendant  refu- 
ses to  deliver,  unless  paid  for  his 
keeping.  Binstead  v.  &ick.  H 
Black,\ii7. 

±0  Trover  lies  against  a  carrier  for 
refusing  to  deliver  goods  given  him 
to  carry  ;  bnt  trover  will  not  lie  a- 
gainst  him  for  refusing  to  deliver 
t;oods  given  to  his  servant,  unless 
he  has  been  guilty  of  an  actual  con- 
version. Taylor  v.  ■  2  L* 
Ilaym.  792. 

11  But  if  the  subjeet-matter  be  actu- 
ally destroyed  by  one  tenant  in  com- 
mon, trover  will  lie  against  him  by 
his  co-tenant.  And  Where  it  ap- 
jieared  that  one  tenant  in  common 

'  Ibreibly  took  a  ship  out  of  the  oth- 
er's possession,  and  secreted  it  from 
.  Lim,  so  that  he  knew  not  where  it 
u  us  earried^  and  ehanged  the  name 


of  it,  and  it  afterwards  got  into  1 
person's  hands,  who  sent  it  on  a 
foreign  voyage  where  il  was  lost, 
Lord  C.  J.  JCingi  left  it  to  the  jaiy, 
whether  under  the  eireamstaueft 
the  destruction  was  not  by  the  de- 
fendant's (the  tenant  in  eommoD's) 
means;  and  the  jury  fiudinginthe 
affirmative,  the  court  on  molioo  for 
ajiew  trial,  approved  oftheCbief 
Justice's  direction,  and  refuitcd  io 
t^t  aside  the  verdict.  Bamairdidm 
V.  Chapman,  cited,    4  East^  121. 

12  NVhere  one  hires  a  liorse  lo  go  an 
agreed  distance,  and  goes  bevoiul 
that  distance,  he  is  liable  iu  trortr 
for  an  unlawful  conversion  uf  llie 
•hon*e.  fVheeUock  v.  H^hetliiri^hi 
6  Mi^,  10^. 

13  •^.  and  B,  being  joint  owners  of  a 
hogshead  of  ruui,  the  bherilt;  by  oh 
execution  against  B,  seized  (he 
whole,  and  sold  it  te  C,  who  after- 
wards, sold  it  by  retail.  In  ao  a^ 
tion  of  trover  brought  by  .^.  agaiwt 
C,  for  his  part  of  the  rum,  ii  wa» 
held,  that  if  one  tenant  in  eonimon 
of  a  chattle,  sell  it,  trover  will  Ke 
against  him  by  the  other  co-tenant 
Wilson  Sf  Gibbs  v.  Beed.  3  Jete 
Rep.  175. 

14-  A  raft  of  limber  belonging  <o  * 
was  taken  out  of  his  possession  b? 
B,  who  professed  to  act  as  a  l^flw'Ji 
under  process  of  attadimeni,  at  ib« 
suit  of  €,  «id  while  the  timber  miw 
in  the  possession  of  B,  Afld  !»««• 
gents,  a  storm  came  and  carried  i' 
way  part  of  the  rafi,  wliiefc  w«« 
lost.  In  an  action  of  4 rover  by  A 
against  C,  it  was  held,  that  the  iiw- 
her  while  in  U>e  iwssessioo  of  v* 
being  in  the  custody  of  the  lawjtbe 
defendant  ^vas  not  answerable  for 
t  he  loss  of  it  happening  withoot  the 
negligence  of  the  officer.  Jew*^  ^* 
Joliffe,     6  Johns.  Rep,  9. 

15  Where  the  goods  of  ^.  in  1»»«eM- 
tody  of  the  agent  ofahe  state  pn»- 
on,  were,  by  the  direction  andeoni- 
mand  of  JB.  one  of  the  inspectors  w 
the  prison  refused  to  be  delivered  w 
A,  on  demand  ;  it  was  held,  tbati^' 
wa»  liable  to  an  action  of  trover,  tor 
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tft»  goods  io  detained  by  his  com'  ebths,  tvrapper»^  and  c^rds,  no  ob» 

mand  and  authority.      ShotwM  v.  jeclion  can  be  taken  on  account  o£ 

Few,     7  Johns.  Rep.  S02,  the  uncertainty  of  the  i^iord  ^^  par- 

eel,"  after  judgment  by    default. 

IV.  Declaraliorif  Plea,  Evidence,  ^c,  Bottomley  v.  Harrison.    2  8tr.  809. 

2  L.Raym.  1029. 

1  In  trover  by  an  administrator,  on  11  Laced  head  cannot  be  brous;ht  in- 
the  possession  of  the  intestate,-  tho  to  oourt.  Bowington  v.  Parry.  2 
defendant  cannot  give   in  evidence,  6tr.  822. 

upon  a  j^enerai  issue,  that  the  sop-  12  Trover  for  a  parcel  of  diamonds* 

posed  intestate  made  a  will  and  ex-  good»     White  v.    Grafiam.      2  8tr^ 

ecutor,  and  that  the  executor  is  liv-  827. 

ing.     In  trover,  on  the  possession  13  In  trover    the  defendant    cannot 

of  the  administrator,  he  may.  MarS'  brio!;  the  g^ods  and  costs  into  court. 

field  V.  Marsh.    2  L.  Raym.  824.  Olivant  v.  Berwo.    l  Wits.  23.    ^ 

2  A  i^eldinp;  is  a  horse.      Evidence  Str,  ii^i. 

of  the  trover  and   conversion  of  a  Qu.  Long  v.  Miller,  same  page  ;  vide 

8;cldinj[^  will  support  a  count  in  trov-  2  Str.  1191. 

er  for  a  horse.      Gravely  v.  Ford.  14  Application*  to  dischart^  defend- 

2  L,  Raym.  1209.  ant  arrested  in  trover  on  filini^  com-. 

3  Trover  for  •'  old  iron,''  without  mon  bail,  denied.  Catlin  v.  Cailin. 
sayins;  what  quantity,    ejood  after  1  fVils.  23.    2  Str.  ii9 2. 

venliot.      Talbott  v.  Spear.     fFiYs.  Id  In  trover  the  defendant  cannot  jus- 

70.  tify  detaining  goods  till  money,  faid 

4  In  troFver,  if  the  value  of  the  thing  out  upon  them  without  authority,  is 
be  uncertain,  or  the  plaintill*  insists  paid;  but  it  may  be  deducted  in 
ow  going  on  to  recover  special  dam-  damages.  Slone  v.  Lingivood.  l 
ages,  the  court  will  not  stay  proceed-  Str.  651. 

in^s  on  deliveriog  i«p  the  thing  sued  16  In  trover,  evidence  may  be  given 

for,  with  costs.     fVhitten  and  fVife  to  shew  the  real  time  of  suing  out 

y.  Fuller^    2Black.90Z,  the  writ,  so  as  to  avoid  the  relation 

*  Qu.  If  plaintiff  can  recover  in  trov-  to  the  first  day  of  the  term.  Mov 
er  when  the  conversion  is  after  the  ris  v,  Harwoodand Fugh.  tBlacIc 
first  day   of  the  term  in   which  the  820. 

declaration  is  delivered,  though  be-  17  Trover  for  so    many  onnccs  of 

fore  the  true  time  of  suing  out  the  cloves,  mace,  and  nutmegs,  without 

writ?  MoriHsv.HarwoodandPugh^  specifying  the  quantity   of    each# 

±  Black.  3i2,  good   after  judgment    by  default. 

^    Trover  for  a  suit  of  child-bed  Kn-  Hartfort    v.  Jones.      1  L.   Raym. 

en  and  a  muflT,  nnexceptionable  af-  588.     Salk.  654. 

ter  verdict.      Helyng  v.  Jennings.  18  Trover  for  400  pieces,  &c.  of  end<« 

1  L.  Raym.  133.  of  boards,  good.     Knigltt  v.  Bark- 

7    In  trover  for  money  the  coart  gave  er.     2  L.  Haym.  1219. 

leave  to  brin^  the  whole  money  de-  19  Plea  ofgeueral  release  sufficient  in 

dared  for  into  court,  but  said  they  bar  of  trover.  Anon.    Lofftn  323. 

could  do  it  only  in  this   case,  and  20  Affidavit  *'  that  the    defendanfji 

not  in  trover  for  goods.  •Anonymous,  have  possessed,  themselves  of  diverx 

1  Str.^  142.  goods  belonging  to  the  plaintiff,  and 

^  ij^J**^^^  '^  ^^P^  ^^^^  ^"   trover.  have  refused  to  deliver  them  up ; 

Radley  v.  Rudge.    2  Sir.  738.  and  that  they  or  some  of  them  bavQ 

•  A  recovery  in  trover  vests  the  pro-  converted  or  disposed  of  them  to 
P^r^y  in  defendant.  Adams  ^x.  their  own  use,"  is  sufficient  to  hold 
Broiio^htnn,    2  Str.  1078.  to  bail  in  trover.      Charter  v.  Jac- 

^  lu  trover  for  a  parcel  of  pack  qtm  and  others*    Cowp.  539^ 
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21  The  fpeciGe  tbiog  demanded  ia 
trover  may  in  some  cases  be  broog^t 
into  court,  or  delivered  to  plaintiJOT; 
and  costs  paid  to  time  of  motion. 
Fisher ^v.  Price.    3  Burr.  1368. 

22  Trover  will  not  lie  for  goods  ir- 
regiUariy  sold  under  a  distress  $  the 
statute  ily  G.  2,  c.  t9,  s.  19,  having, 
declared  that  the  party  selling 
should  not  be  deemed  a  trespasser 
ah  initio  ;  and  having  given  an  ac- 
tion on  the  case  to  the  party  sriev- 
•d  by  such  sale.  fVauace  v.  King. 
1  Sl  Black.  13. 

23  In  trover  the  v^rit  abates  by  the 
defendant's  death;  and  the  execu- 
tor is  not  compelled  to  come  in  and 
defend.  Barnard  v.  Harrington. 
3  Mass.  228. 

24!  Machines  and  tools  of  a  man's 
trade  are  not  allowed  to  be  brought 
into  court  in  an  action  of  trover. 
Sbotwell  V.  JVendover,  1  Jo^ns. 
Rep.  63. 

25  Infancy  is  not  a  bar  to  an  action 
of  trover.  Vasev.8mith.  6  Cranchj 
220. 


TRUST  AND  TRUSTEES. 

1  Trustee,  buying  in  debts  for  lefts 
than  is  due,  shall  not  be  allowed 
for  the  whole ;  otherwise  of  one 
purchasing  in  his  own  right,  dnon. 
In  chancery,    i  Salk.  ±55. 

2  If  the  owner  of  an  estate  eonveys 
it  to  trustees  by  lease  and  release, 
to  the  use  of  himself  for  years,  re- 
mainder to  trustees  for  years,  re- 
mainder to  heirs  male  of  his  body, 
remainder  to  his  own  right  heirs, 
no  use  can  result  to  him  for  life. 
•idains  V.  Terre  tenants  of  Savage. 
2  L.  Raym.  894. 

8  Land  settled  in  trust  to  pay  debts 
is  discharged  as  soon  as  the  money 
is  raised,  though  misapplied  by  the 
trustees,    •inon,    l  8auc.  i5A. 

4  A  surviving  trustee  of  lands,  in  a 
deed  assurins*  the  same  to  Jim  and  B. 
and  their  heirs,  in  trust  for  C,  her 
heirs  and  assigns,  (who  held  the 
Hme  as  heir  ^  her  fati||r;)  to  the 


intent  that  she  might,  without ber 
husbands  concurrence,  dispose  there- 
of to  such  use  as  she  by  will  ur  oth- 
er writing  should  appoint ;  if  i\ 
dies  without  making  such  appoint- 
ment, and  without  heirs  ex  parte  ]»• 
tema  ;  shall  hold  the  said  lands  lo 
his  own  use,  against  the  heirs  ex 
parte  matema  and  the  crown,  who 
claimed  by  escheat.  Bws^  v. 
fVheale.     l  Black.  i8S. 

5  Where  a  man  purchases  land!)  in 
the  name  of  another,  it  is  a  resoit- 
ing  trust.  Lade  v.  Lade.  1  ^^(7$. 
21. 

6  On  a  eontraet  for  stoek,  tlie  party 
who  has  the  ditierenee  in  his  hand*; 
is  receiver  of  so  much  to  the  otiierJ 
use.     Dutch   V.   fVarren.     i  ^r. 

7  Where  money  is  paid,  and  tb* 
thing  contraeted  for  not  delivered, 
it  is  money  received  to  hi«  me- 
Jinon.    1  8tr.  107. 

8  Contract  for  a  purchase,  and  be- 
fore the  conveyance  made  he  dies ; 
the  vendor  is  a  trustee  for  the  ven- 
dee.   Darris*s  case.    8  Salic.  85. 

9  A  devisee  of  al  I  the  devisor's  ianiH 
in  trust  to  sell  and  pay  all  the  devi- 
sor's debts,  &e.  cannot  be  sned  ob- 
der  the  sUtute,  8  ^  4.,  W.  *  H.  c 
1*.    OMv.  Atkinson.    ^^^»^^*- 

10  A  trustee  cannot  vary  the  mm 
of  sale,  nor  the  security  prescribed. 
Jinon.    Lofftj  49  2  &  66. 

11  Trustees  join  to  bar  a  contingent 
remainder ;  it  is  a  breach  of  Irost 
Pye  V.  Oeorge.  In  chancer^'  - 
Sidk.  680. 

13  Trustees  shall  not  recover  posse^ 
sion  from  or  dispute  it  with  their 
cestui  qui  trust.  Armstrong  v. 
Peirse.    3  Burr.  1898. 

IS  A  elanse  in  a  marriage  sctllemewi 
«*  that  the  trustees  should  not  ^ 
chargeable  with,  or  accountable 
for,  any  money  arising  in  exccuUon 
of  the  said  trusts,  but  what  the  per- 
son on  persons  so  to  be  acfoanttWe 
should  actually  receive,'^  does  not 
bind  the  trustees  generally  «  *<^ 
etuint.  but  is  a  clause  of  '"^^.f "!  J 
ta  take  away  tha(t  re^ponsibiUL* 
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jeet  to  for  the  aeU  of  the  othera  ; 
and  ody  leaves  each  of  them  ae- 
cotHitable  fbr  what  he  actaaity  re*- 
ceiv^esy  as  fbr  a  simple  contract  debt. 
BaHUU  Y.  Hodgson,    l  Term  Rep. 

14  If  ft  pef^on  jointly  interested  with 
an  infant  in  a  lease^  obtain  a  renew- 
al  to  himself  onlyj  and  the  lease 
prove   benefieial,  he  shall 4ie  held 
lo  have  aeted  as  tmstee,  and  the 
infant  may  elaim  his  sihare  of  the 
benefit ;  bat  if  it  do  not  prove  ben- 
eficial, he  mast  take  it  to  himself 
only.     Ex  parte  Chraee,    i  Bos,  & 
Pull.  870. 
i5  A  deed    of  trust    conveyed  the 
lease  of  a  farm^  and  all  the  grant- 
or's eflfects  and  all  debts  due  to  him, 
to  trustees  in   consideration  of  a 
certain  sum  to  be  paid  to  him  by 
one  of  the  trustees  ;  in  trust,  to  dis- 
pose, of  all  the  property,  and  out  of 
the  prodnee  to  reimburse  the  trus- 
tee the  sum  advanced  by  him  to  the 
grantor,  and  all  other  the  trustees' 
demands  upon  him ;  and  then  to 
pay  all  saeh  Aebts  as  were  justly 
due  from   the  grantor,  as  the  trus- 
tees in  their  diseretbn  should  think 
proper  ;   ftfae  surplus  to  be  holden 
for  the  benefit  of  the  grantor's  wife 
vwhose  property  the  bulk  of  it  orig- 
htally  was)  as  a  separate  mainten- 
ance fbr  her^  in  consequence  of  a 
separation    between  them  on  ac- 
count of  her  husband's  ill  usage  ; 
held,  that  such  deed  was  not  fraud- 
nient  or  void  against  creditors,  it 
a^pearin^  to  have  been  made  bona 
fide  at  the   time,  and  that  all  the 
creditors  of  the  grantor  known  at 
the  time,  had  upon   application  to 
(he  trostees,  received  payment  of 
their  debt4  ;  held  also  that  the  wife 
was  not  liable,  as  executrix  de  son 
tfirt,  after  the  death  of  her  husband 
intestate,  on  account  of  her  posses- 
sion of  this  property  under  the  deed 
of  trust.     JVkwn  S[  al  {M$ip:mes) 
V,   WUsmorey  Executrix.    6  IVroi 
^ep.  52i. 

i»  •tf,  tenant  for  li*e,  remainder  to  hi? 

"VOL.  Ill,  Si 


son  B.  in  tail,  reversion  to  fiimself 
^f^9  agreed  with  B.  in  order  to 
relieve  themselves  from  their  debts, 
to  bar  the  entail ;  and  in  1773,  they 
conveyed  estates  in  JV.  and  L.  to 
the  use  of  trustees  and  their  heir«« 
in  trust  to  sell  the  JV*.  estates  and 
pay  the  debts  &e. ;  and  as  to  the  L. 
estates  (the  only  one  in  question) 
in  (rust  that  the   trnstees  should, 
with  the  consent  of  Ji,  and  his  wite, 
and  of  B.  or  the  survivor,  sell  tlie 
inheritance  in  fee,  and   apply  the 
purchase-money  on  the  trusts  after 
mentioned  ;  with  a  proviso,  that  tlio 
rentSyissues  and  profits  should,  un- 
til the  sale  of  the  infieritancp^  be  de- 
ceived by  sneh  penoi  and  for  sneh 
uses  as  they  should  have  been  if  the 
deed  had  not  been  made  and  no  fines 
levied.     And  as  to  the  money  aris- 
ing from  the  sale  of  L,  estate,  in 
trust  to  invest  the  same,  with  the 
like  eonsent,  in  the  purchase  of  other 
lands  in  fee  to  be  settled,  subject 
to  certain  chai^;es,  on  J},  for  life^ 
remainder  to  B.  in  fee.    Held, 
1st,  That  the  use  of  the  L.  estate  was 
immediately  executed  in  thetrustees^ 
even  before  anv  consent  given  to  the 
sale  of  it  by  A^^KJt. ;  and  that,  not- 
withstanding   the  proviso,  which 
stipulated  only  fof  the  receipt  by 
the  party  before  entitled,  or  the 
rtnts^  Sfc.  as    contradistinguished 
from  the  legal  estate  of  the  ivkeri* 
tanee^  which  was  left  in  the  trustees. 
And  that  this  was  not  a  mere  pow 
er  of  sale  in  the  trustees  attacked  to 
the  legal  estate  of  the  owner. 
dd,  That  tho^ugh  .A.  who  survived  hi9 
wife  and  B.  continued  in  possession 
o#  the  L.  estate  ^own  to  1795,  when 
he  sold  it,  and  died  sometime  after; 
and  though,  after  the  sale  of  th& 
JV*.  estate  in  1774,  for  the  payment 
of  the  debts,  the  trustees  of  the  I. . 
estate  never  interfered  in  further 
execution  of  the  trust  during  .d's 
lifetime,  but  brongbt  ejectment  af- 
ter his  death ;  yet  that  no  presump- 
tion could  be  made  at  the  trial  in 
favour  of  the  de Ifendants,  who  pnr- 
eliased  fromr.^.  in  1793^fi>r  a  vahia- 
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ble  coQsid^ratioiiy   tt^ithoot  noliee 
either  that  the  tnisteet  had  reoon- 
Teyed  the  legal  estate  to  A.  in  his 
lifetime,  as  upon  a  satisfiod  trast, 
aceordim;  to  the  old  uses  \  or  had 
aonveyed  a  new  estate  to  him  as  a 
purchaser  under  a  sale  by  them  xxt 
execution  of  their    trust.     For  a 
nonrt  of  law  will  never  presume  a 
reconveyance  by  tpu!»tees  where  soeb 
reconveyance^  would  be  a  breack  of 
their  trust ;  which  would  be  the  case 
here  upon  a  supposition  that  B.  the 
Aon,  was  a  purchaser  for  a  ▼alaa-' 
/       ble  consideration  of  the  remainder 
in  fee,  which  was  to  bo  limited  to 
him  upon  the  settlement  of  the  new 
estate  to  be  acquired  with  the  pur- 
chase money  of  the  L.  estate.    Nor 
is  such  a  presumption  to  be  made  in 
the  first  instance,  even  in  the  eatte 
of  a  doubtful  canity,  before  a  court 
of  equity  has  aeclared  in  fiiTour  of 
the  equitable  title  of  the  party  for 
whom  such  presumption  is  requir- 
ed.   Nor  was  there  any  evidenee 
to  support  a  presumption  that  Ji. 
had  purchased  a  new  estate  of  tht 
truittees. 
ad.  That  .tf^s  possession  and  receipt 
of  the  rents,  issues  and  profits  of' 
the   L.  estate,,  though  for  above 
twenty  years  after  the  erealion  of 
the  trust,  without  any  interference 
of  the  trustees^  did  not  shew  his 
possession  to  be  adverse  to  their  ti- 
tle, so  as  to  bar  their  ejectment  a- 
gainst  his  n^ntntees;  sneh  posses* 
sion  and  receipt  being  consistent 
with  and  seeured  to  him  by  the 
deed  of  trost.     SSbOi  v.  IKardbfh 
8  East  J  2M. 

i7  Where  a  purchase  was  made  by  a 
person  at  a  sheriff's  sale,  as  agent 
for  the  plaintiff;  and  the  land  was 
eonveyed  to  the  agent,  the  deed  was 
held  to  create  a  resuking  irud  for 
the  plainHfi;  which  might  be  prov- 
e<l  by  puKoL  Jackson  d.  JToiw  r. 
Sfmib^gh.    1  Johns.  Ca^  103. 

tn  Whereatrnst  is  exeeuted  for  the 
benefit-  of  a  person,  withont  his 
knowledge  at  the  time,  he  may  af- 
Ina  the  trusty  and  enferea  iu  exa- 


ontion.    MUmnr.Blighi.  iJfimsi 
Cos.  309. 

19  Trnsteesy  and  persons  acting  in 
outer  droit  who  exeente  eoaveyaBe* 
es  for  lands  held  in  trust,  are  not 
respDasible,  ia  case  the  parehaseris 
evicted,  unless  there  is  fraud  or  is 
express  warranty.  Mary  v.  Tno' 
tees-of  Ringwooi  Companjf^  2  Johns. 
CaaeSfiffrs. 

M  In  a#  action  of  debt  on  a  bond  a- 
gainst  the  surety  of  two  goardiaei, 
appoipted  by  the  court  of  chancery, 
eonditioned  for  the  faithful  perfsr- 
manee  of  their  trusts,  where  one  of 
the  guardianadied,  it  was  heldtbst 
the  trusts  survived,  and  that  tk 
surety  wa»  responsible  for  the  aeti 
of  the  surviving  guardian ;  the  bond 
being  eo-extensive  with  the  trusts. 
The  People  v.  Bfpnm.  3  Jolms.  Qaesy 

2t  It  J.  buys  land  with  the  money  af 
B.  and  takes  a  conveyance  tjs  hisi- 
self,  he  is  a  trustee  for  B.  and  an 
implied  or  resulting  trust  is  not 
within  the  statute  of  frauds,  hot 
may  be  proved  by  parol ;  and  the 
land  may  be  seized  and  sold  nsder 
an  exeeatioa  against  B.  the  c^td 
que  trust.  Foot  and  Litchjidd  v. 
Cobrin  et  aL    8  Johns.,  JSm  st6, 

22  Where  two  trusteea  for  the  sale  of 
an  estatu  joined  ia  a  eoaveyaBce, 
and  both  acknowledged  the  receipt 
of  the  consideration  money,  hat  the 
money  went  into  the  hands  of  ene 
of  the  trusteca  only  ;  it  was  held, 
that  the  other  was  not  answeraUe 
for  the  money  so  received  by  his  eo* 
trnstee,  and  misapplied.  Kif^s  M- 
Bttmstrafors  v.  Dawtan.  4  /ote. 
En.  2%. 

;28  Ir  the  payee  of  a  note  hold  it  in 
trust,  his  bankruptcy  will  not  take 
away  his  power  to  endorse  it  over 
to  cestui  guc  trust.  Wilson  y*  Cod- 
man.    8  Cranchf  198, 
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"^^  the  tonip&e  net  of  d9  Geo.  9,  e. 
€7,  quMhed  for  want  of  speeifjing 
tbat  the  materials  were  not  to  be 
ibond  on  the  wastes  and  eommonS) 
and  also  for  not  speeifying  what 
kind  of  materials)  and  where  the? 
were  to  be  found  in  the  private  soil. 
Bex  V.  Mamur^.    l  Bitrr.  377. 

2  A  turnpike  aet  imposing  a  toll  on 
every  earriage  and  on  every  horse 
passing  through  the  gate^  and  ex- 
em  piing  any  person  from  paying 
more  than  onee  in  a  day  for  passing 
or  repassing  with  the  same  ear- 
riage, or  horse,  tempts  the  travel- 
ler from  paying  a  second  time  in 
the  day  for  the  passage  of  the  AOtne 
carriage^  ihou&;h  drawn  by  d^ffermit 
horses^  being  the  same  in  number. 
And  another  clause  providing  that 
in  all  eases  of  carriages  traveUing 
for  kirej  the  traveller  or  passenger 
therein  eball  be  considered  as  the 
person  paying  the  toll,  and  that 
such  payment  shall  not  exempt  such 
carriasen  passing  with  a  different 
traveller  or  passenger,  4oes  not  ex- 
tend to  stage  coaches,  the  4:arriage 
Usdf  net  being  there  bir&l  by  the 
respective  passengers,  but  only  a 
conveyance  by  it  ;  and  therefore 
such  sta^  coaches  are  freed  of  toll 
nnder  the  former  clanie  by  one  pay- 
ment in  the  day,  although  retnrn- 
iog  with  different  passengers  and 
different  horses,  the  horses  being 
the  same  in  number.  WilUamB  v, 
Sangar.     ±%Ea9t,M. 

3  A  statute  estaUisiiing  a  turnpike 
road,  authorises  a  gate  to  be  erect- 
ed at  such  a  place  near  Jl.  as  the 
jostiees  of  d  C.  P.  shall  deter- 
mine ;  and  the  justices  determine 
it  shall  be  erected  at  B,  near  J3t.  or 
at  any  place  between  B.  and  C  at 
the  election  of  the  proprietors,  this 
is  not  an  execution  of  the  power  de- 
legated to  the  justices  by  the  stat- 
ute.   2  Mass.  1 02. 

4  llie  proprietors  of  a  turnpike  read 
may  not  erect  a  gate  upon  an  exist* 
ing  highway,  unless  speeially  au- 
thorised by  the  legislature.   2  JVbss. 


0  If  a  member  of  a  turnpike  oorpora* 
tion  expressly  promise  the  corpora- 
tion to  pay  his  proportion  of  the  le- 
gal assessments,  such  promise  is 
valid,  and  an  action  may  be  main- 
tained for  the  breach  of  4t,  notwith- 
standing the  general  remedy  pro- 
vided by  the  statute  of  1804,  c.  V^Sf 
definiilj^  the  general  powers  and  du- 
ties of  turnpike  corporations.  fVor' 
tester  Turnpike  v.  fFUlard^  9 
Mass.  80. 

6  J.  agrees  in  writing  with  a  turn* 
•pike  corporation,  to  let  them  have 
nis  land  for  the  turnpike,  they  pay- 
ing at  the  rate  of  ioo  dollars  per 
acK,  making  a  wall,  &c.  And  fi.  in 
behalf  of  the  corporation  engages 
to  iultl  their  part  of  the  contract ; 
this  was  held  to  be  a  contract  to 
sell  the  corporation  a  perpetual 
easment  over  the  land  ^  and  B*  was 

fheld  to  answer  personally  on  the 
contract.  Tucker  v.  ^oss.  B  Mass. 
164.    Vide  Assumpsit  £r/,  Si. 

7  When  the  memhers  of «  turnpike 
•    4M>rpoimtion  have  expressly  agreed 

to  pay  4be  assessments  that  may  be 
made  by  the  corporation  an  action 
lies  to  recover  the  assessments ;  but 
if  there  be  no  such  agreement,  the 
sole  remedy  for  the  corporation  is  by 
the  sale  of  the  shares  of  the  delin- 
quent members.  The  Andover  and 
Medfcrd  Turnpike  Corpcratum  v. 
Oauld.    e  Mass.  40. 

8  Where  a  member  of  a  fumpifce 
corporation  declared,  at  a  publie 
meeting  of  the  corporation,  tuat  he 
would  spend  half  his  estate,  when 
speaking  of  the  expense  of  makinp; 
tne  proposed  tumpULC ;  it  was  held 
that  such  a  declaration  was  no  evi- 
dence of  an  express  promise  to  pay 
the  assessments  on  his  shares,  and 
that  no  action  lay  thereon  aeainst 
him  for  the  assessments.  Anaoverj 
Sfe.  J'umpike  v.  Bay.     7  Mass. 

%  Where  a  turnpike  road  was  au- 
thorised by  the  legislatirre,  to  be  lo« 
eated  and  made  from  Bowdoin  Col" 
lege  to  a  certain  place  in  Baih^  and 
the  sessions  laid  out  the  road  scy.- 
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enteen  roib  distunt  fnom  the  eollege 
bnildiogs,  and  ei^ht  rods  from  Ihe 
luiid  appropriated  for  the  use  of 
the  colle{;;ey  the  road  waa  held  to  be 
%veil  laid  out,  withia  the  intent  of 
I  he  legiiilature.  Slanwood  v.  Fierce^ 
7  Mass.  498. 
iO  Where  one  engages  to  take  a  eer- 
taiii  Dumber  of  shares  iu  a  turnpike, 
iiu  action  lieis  against  him  for  the 
corporation,  to  recover  the  assass- 
menltt  laid  for  the  purpose  of  mak- 
ing the  turnpike.  jyew^Bedford^ 
^c.  2\irnpike  v.  Adams.  8  ^ass. 
138. 

11  Where  the  directors  of  a  toropike 
eorporation,  with  the  assent  of  the 
corporation,  proeured  an  aet  of  the 
iegislaOire,  altering  the  course  of 
the  turnpike  road,  one  who  before 
sueb  alteration  .had  aobsciibed  for 
a  share,  and  had  expressly  promis- 
ed to  pay  all  assessments,  was  held 
not  to  be  answerable  in  an  aetion 
for  the  assessment.  Middlesex 
TuTvplke  V.  Locke.    8  Mass.  268. 

12  No  action  lies  for  a  turnpike  cor- 
poration, for  the  assessments,  a- 
gainst  one  who  bad  subscribed  a 
promise  to  take  shares,  and  to  pay 
assessments  thereon,  after  a  pari  of 
the  turnpike  .was  completed,  no  aet 
of  the  corporation  either  previous- 
ly authorising,  or  afterwards  rati- 
fying his  subscription.  Essex  Turn* 
pUce  T.  Collins,    6  Mass,  292. 

13  No  aetion  lies  against  a  toll-gath- 
erer, for  the  uenaity,  under  the  18th 
section  of  the  aet  to  establish  a 
turnpike  corporation,  for  providing 
and  making  a  road  from  Sali^UTy^ 
in  the  state  of  Qmuctictd^  to  Bus- 
quekannah  river,  at  or  near  Jericho^ 
for  detaining  and  takiiq;  toll  from 
a  person  eiempted  from  the  pay- 
ment of  toll.  The  section  does  not 
apply  to  persons,  who  have  a  right 
to  pass  toll-free.  Canklhi  v.  El^ 
Ung.    2  Johns,  Rep.  4iO. 

±4f  In  an  action  against  the  Susqui" 
Hannah  Turnpike  company^  for  the 
value  of  a  horse  kUled  by  the  fall 
of  a  bridge  on  the  road,  it  was  held 
that  the  defetdantf  were  bound  te 


bestow  ordinary  care  imd  dillgeneb 
in  the  eonstmction  of  their  bridges, 
and  keeping  them  in  repair  ;  bnt 
are  sot  responsible  for  atreidents, 
which  do  not  arise  from  their  neg- 
lect, or  want  of  ordinary  care  and 
skill.  Tawnsend  v»  Susquekataah 
Turnpike  Company.  6  Joints.  Sep. 
90. 
±B  According  to  the  true  const  roeCisn 
of  the  aet  relative  to  the  Mokav^ 
turnpike  bridge  company^  passed 
29th  Marchj  1809,  (3a3  sens.  e.  489.) 
the  eorporation  cannot  legally  ex- 
act more  than  ha^-toU  or  six  and 
one  foarth  cents  for  crossing  the 
bridge  at  Schenectady,  with  a  wag- 

Eon  and  horses,  &e.  from  the  in- 
abitanta  of  the  cily  of  Schetieetadif, 
or  from  persons  going  to  or  fivm 
mills,  &c.  Hearsey  v.  Fruyn.  7 
Johns.  Sep.  179. 

The  discretion  given  the  eorporatioo 
in  such  cases  to  mitigate  the  ratesf 
toll,  is  to  be  exercised  only  io  re- 
ducing them  below  one  half.    Ibid. 

The  words  in  the  act  ^  geiag  to  and 
from  mills,"  comprehend  saw  bIUs 
as  well  as  grist  mills.    Ibid. 

An  aetion  lies  against  the  toU^gaihenrt 
who  has  received  the  excess  of  tott, 
if  he  has  notice  not  to  pay  it  over, 
or  if  he  has  not  aotnally  paid  it  o- 
ver,  if  he  had  sufficient  notice  of  the 
plaintiff's  elaim.    Ibid. 

It  seems,  that  the  right  of  tha  earn- 
ration  to  take  toll  may  be  tried  in 
an  action  against  the  toll-eolleetor, 
where  notice  has  been  given  him 
not  to  pay  it  over.    Ibid. 

16  The  privilege  granted  by  the  se- 
cond section  of  the  aet  (38  scss.  e. 
189)  incorporating  the  JMdtocfc 
turnpike  and  bridse  company,  to  tke 
inhabitants  of  Scnenedadyj  goin^  ts 
market  with  the  produee  of  tlieir 
farms  and  returning  from  market, 
of  paying  only  half  toM,  is  psfsons/, 
and  is  waived,  if  the  person  carries 
to,  or  brings  baek  from  market,  tiie 
giiods  of  others ;  and  though  he  ear* 
ries  the  produee  ef  his  own  farm  ts 
market ;  yet,  if  on  his  retom,  hi« 
waggon  is  loaded  in  part  with  bis 
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owiigoodsy  and  ia  part  with  the 
goods  of  others,  he  must  pay  ftill 
toll  for  the  return  load.    Bsarsfy  t. 
Boyd.    7  Johns.  Sep,  183. 
i7  Under  the  act  (seig.  22^  e.  90,  s. 
11)  and  the  act  (sess.  31  e.  S13)  a 
person  is  exempt  from  paying  toU 
on  the  first  great  western  turnpike, 
Hben  going  to  mill  in  a  town  dif- 
tVrent   from  that  in  whteh  he  re- 
sides, if  it  appears  that  he  usoally 
went  to  such  mill,  when  there  was 
no  grinding  in  his  own  town,  and 
that  he  went  /or  no  other  purpose 
than    to    have    his    corn  ground. 
Chesimy  ¥.   Coon.     8  Johns.  Rep. 
150. 


U. 

UNITED  STATES. 

i  From  the  moment  of  the  assoeia* 
tionofthe  United  8taies^  they  ne- 
eessariiy  heeame  a  body  corporate ; 
for  there  was  no  superior  from 
whom  that  eharaeter  eould  other- 
wise have  been  deriTed.     i  IMlaSj 

2  It  was  asreed  ia  eongress,  when 
the  jBrit  iA  army  evacuated  FkUo' 
delphtu,  that  all  the  pobiie  property 
of  the  enemy,  such  as  eaanon,  &e. 
should  bel6ng  to  the  VniM  l^aks^ 
and  the  private  property  of  individ- 
uals to  Penngyhxana*    i  DaUa%j  7i. 

t  Congress  during  the  faite  war, 
might  lawfully  direet  therenoTal 
of  any  articles  that  were  neeenary 
to  the  maiateaanee  of  the  continen- 
tal army,  or  useful  to  the  enemy, 
and  in  danger  of  falling  into  their 
hands ;  for  they  were  vested  with 
the  powers  of  pelLee  and  war,  to 
which  this  is  a  natural  and  neeessa- 
ry  ineident.    1  Dallas^  862. 

4  To  entitle  the  UniUd  States^  to  a 
preference  over  other  creditors,  it 
must  be  shown  that  the  debtor  was 
insolvent,  and  had  voluntarily  aS'* 
signed  all  his  property  for  the  ben- 
efit of  his  creditors,  or  that  an  at* 
tachment  had  bees  taken  out  a- 


gainst  his  property,  as  an  absent  or 
absconding  debtor,  and  prosecuted 
to  elieet.  Jtfc'Xean  v.  Rankin  and 
Beyer.    3  JoAns.  Ren.  369. 

If  an  attachment  be  taJcen  out  against 
a  person  as  an  absent  or  abseonding 
debtor,  and  afterwards,  withdrawn, 
by  consent,  without  any  proceedings 
under  it,  it  is  inoperative,  and  eive^ 
no  right  of  preferenee  to  the  Imited 
Siaies.    IMd. 

6  A  consignment  of  ^ods  by  a  debt- 
or abroad,  though  insolvent,  with 
directions  to  have  them  sold,  and 
the  proceeds  paid  to  his  creditors, 
in  ^eW'Vorkf  is  not  such  an  as- 
signment as  will  entitle  the  United 
Btaies^  to  a  preference.    Ibid. 

.6  In  all  cases  of  insolvency  of  their 
debtor,  the  United  States  are  entitled 
to  a  priority  of  payment  out  of  hii 
efTects.  UnUed  States  v.  Fisher  et 
oL    2  Cranch^  9BS. 

See   also,   Harrison   v.   Sterry.     Q 

«    Oraneh^  280. 


UNIVERSITY. 

The  court  will  have  an  eye  to  the  dis- 
cinline  ef  a  nniversity,  where  it 
tases  cognizanee  of  a  eause  from  it, 
as  out  of  its  jurisdietion.     ^en. 


USAGE. 

1  Usage  goed  to  explain  doubtftil 
words  in  a  charter.     Rex  v.  Johns. 

2  Where  a  eonveyaaee  to  uses  en- 
-  ares  by  way  of  transmntation  of 

possession,  the  uses  may  be  declare 
ed  or  revoked  without  deed  by  writ- 
ing. Jones  r.  Morley.  28wc.^77. 
1  £•  Ruym.  98^. 

8  If  lease  and  release  he  pleaded  to 
J3L  and  his  heirs,  and  no  considera- 
tion appears,  not  said  to  whose  use 
it  was,  it  shall  be  intended  to.be  to 
the  use  of  the  releasee  kind  his  heirs. 

<^.  Whetlier  there  can  be  a  resulting 
use  ftjon  a  conveyance  by  lease  and 
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release?  &iortridge  v.  Lamplugfi. 
2  Salk^  67S.     2  L.ltaymondj  796. 

4  Fine  levied  and  common  recovery 
suffered  wherein  conugee  was  tea- 
ant,  and  no  uses  of  the  fine  declar* 
ed,  intended  to  be  to  the  use  of  the 
conusee,  in  order  to  make  a  teoant 
of  the  freehold.  JngUsey  v.  JiU* 
ham,    2  Salk.  C76. 

Q  A  conveyance  to  uses  is  to  be  con- 
strued like  a  common-law  convey- 
ance. Tapner^  d.  Peekham  v«  JHer* 
loU.     Wiliesj  180. 


USE  AND  OCCUPATION, 

i  Debt  will  lie  for  use  and  oocnpa- 
tioD  generally,  without  setting  forth 
the  particulars  of  the  demise.  IFt/- 
kin»  V.  fVingate.    6  Term  £ep.  C2. 

2  Or  stating  the  place  where  the 
premises  lie.  Xing  ¥•  Frasier*  6 
East,  3  ^S, 

3  An  action  for  use  and  occupation 
may  be  maintained  by  a  grantee  of 
an  annuity,  after  a  recovery  in  e- 
jectraent  against  a  tenant  who  was 
in  possession  under  a  demise  from 
year  to  year,  for  all  rent  in  his 
hands  at  the  time  of  notice  by  the 

Sraatee,  and  down  to  the  day  oJP  the 
emise,  in  the  ejectment,  but  not  af- 
terwards. ^ircA  T.  WrigfU.  1 
Term  Rep.  378. 

4  A  tenant  from  year  to  year  <rf  a 
house  at  a  yearly  rent  beeomes  a 
hankrupt  in  the  middle  of  the  Year, 
and  his  assignees  enter  and  keep 
possession  for  the  remainder  of  the 
year.  ^  The  lessor  cannot  maintain 
an  action  for  use  and  occupation^  a^ 
gainst  the  assignees  for  tne  bank- 
rupt's oecopation  as  well  as  their 
oivn,  without  proving  their  special 
instance  and  request  for  the  bank- 
rupt to  occupy,  during  the  time  that 
«lapsed  before  kis  bankruptcy. 
Miish  r.  Tailock.    2  H.  Blade.  Z'29. 

9  VA,  agree  to  let  lands  to  B.  who 
permits  C.  to  occupy  them,  t/fl.  may 
recover  the  rent  in  an  action  against 
1^.  for  use  and  occupation.  BuUy* 
Blbljis.    8  Terio  JZep.  %zr. 


USU8Y. 

1  ^  A  real  bonafde  wager,  not  at  tft 
intended  as  a  loan,  is  not  an  ussri- 
ous  contract.  Lainego  v.  GouUL  i 
Burr.  710. 

2  One  lends  a  lOoL  and  takes  62. 5f. 
for  the  interest  thereof  for  thm 
months  by  way  of  advance,  at  the 
time  of  lending:  the  penalty  if  that 
instant  incurred,  and  the  aetito 
must  be  brought  within  a  year  neit 
after  that  time.  Lloyn  qui  tm  r. 
Williams.  8  mis.  290.  2  Bkuk, 
7M. 

9  Contract  to  pay  double  for  moicj 
borrowed,  on  the  event  of  the  bor- 
rower surviving  another,  not  deeo- 
ed  usurious,  because  the  som  teat 
was  at  hazard.  Executors  ajih 
Ron.  John  Spencer  v.  Sir  EL  Janxs^ 
in  chancery,    i  FFils.  286. 

4  Usury  cannot  be  pleaded  to  tein 
facias  on  a  judgment,  but  it  may  be 
Drought  on  hy  motion  to  vaeale  the 
judgment  ^n^  and  cUiers  dsagn- 
ees  of  Jones  ▼.  Ooteer.    2  Sir  10«. 

5  Discounting  notes  beyood  legal  i^ 
terest  held  usurious.  Mfffa  v.  Da- 
Ung.    2  8tr.  1S43. 

«  Bond  in  the  penalty  of  2002.  coo* 
ditioned  for  the  perfonnanee  of  ar* 
tides  of  partnership ;  held  not  to 
be  an  usurious  contraist  Xoriss^ 
V.  King.    2  Burr.  89t. 

7  Ji.  in  consideration  of  adrancus 
40L  for  which  he  takes  the  borroir- 
er's  note  of  hand  payable  an  disam 
stipulates  to  have  half  of  iheproF- 
its  upon  a  resale  of  eertaio  go^ 
intended  t6  be  purchased  by  ibo 
borrower  with  the  money.  'Ij"* 
hours  after  the  purchase,  A  de- 
mands jiayment  of  the  cote,  and  tM 

aame  night  puis  a  man  into  po«wf; 
sion  jointly  for  himself  and  the  bor- 
rower. The  net  profits  upos  a  re- 
•ale  were  el.  The  bargain  ii  ^ 
oonsciooable,  and  A  shall  aot  re- 
cover his  share  of  the  profit*.  •'»• 
tins  V.  Brooke.  798. 
•  CompuUtion  upon  a  uwrioM  wj 
held  Bood  fipom  the  tune  « 
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pmjvKotf  lo  tftke  tlie  eatMe  of  ae* 
tion  out  of  the  statute  of  limitations. 
Hodges  V,  Loiwd.  Lofft^  00. 
9  One  sdls  goods  at  three  month's 
credit,  but  stipulates,  ia  caso  the 
money  is  unpaid,  that  the  vendee 
shall  allow  liim  a  halfpenny  an 
maice  per  mont^h,  till  the  debt  is 
discharged.  Thk  aHowance  was 
according  to  an  usage  in  that  par- 
ticular branch  of  trade,  but  above 
the  legal  rate  sf  interest.  The  con- 
tract being  a  bona  fide  sale  is  not  u- 
snrious.  Otherwise,  jf  it  had  been 
merel  J  colaurablef  to  sover  a  loan 
and  evade  the  statute*  Floyer  v. 
Edwards.      3  Cowp.  112.     Lqfft^ 

iO  Purchase  of  an  annuity  for  the  life 
of  the  vendor,  92  years  old,  at  six 
years'  purchase,  is  not  usurious, 
notwithstanding  it  is  made  redeem^ 
able  at  the  option  of  the  vendor,  at 
the  end  of  five  years  for  Gve  years 
and  a  half's  purchase,  and  by  mis- 
take- of  the  scrivener  it  is  styled  a 
loan  in  the  recital  of  the  deeds. 
Murray  v.  Harding.  2  Black.  809. 
8  fFils.   390. 

11  The  obligor  was  bound  in  a  bond 
of  dOOl.  conditioned  to  pay  S2l.  lOs* 
premiums  at  the  end  of  the  first  three 
mouths  after  the  date,  &c  and  six- 
pence in  the  ponnd  at  the  end  of 
six  months,  as  a  farther  premium, 
together  with  the  principal  itself,  in 
ease  the  obligor  be  then  living;  but 
if  he  die  withra  that  time,  then  the 
principal  to  be  lost ;  adjudged,  this 
IS  an  usurious  contract,  because 
there  was  a  possibility  that  the  ob- 
ligor might  live  so  long ;  and  there 
is  an  express  provision  to  have  the 
principal  again.  Misou  r.  Miey. 
8  8alk.  390. 

12  Equity  will  assist  the  borrower  on 
an  usurious  contract  to  retain  all 
but  the  legal  interest.  2  Doug.  697, n. 

"Or  to  recover  back  what  has  been  paid 
on  sach  a  eontraet  above  the  prin- 
cipal and  legal  interest.  2  Done. 
698,  n. 

For  which  also  an  action  will  lie.  2 
Awff.  697,  n. 


And  if  a  partj  pawn  goods  on  an  xt^ 
Borious  loan,  he  cannot  recover  back 
the  goods  in  trover,  unless  he  ha» 
first  tendered  the  money  really  ad- 
vanced, and  legal  interest.  FUx.^ 
ray  v.  Ounlliin.    2  Doug.  698,  n. 

13  It  is  not  usury  ibr  a  country  bank« 
er  in  discounting  bills  to  take,  oveif 
and  above  the  6  per  cent,  discount^ 
a  commission,  agreeable  to  the  a- 
sage,  on  the  amount  of  the  biU^ 
Benson  v.  Parry,    i  Doug.  236,  n. 

14  If  there  is  an  agreement  to  pay  Ie« 

Sal  interest,  and  a  premium  is  paid 
own,  ,over  and  above  the  interest^ 
the  agreement  is  usurious  and  void. 
Fisher  v.  Beasley.  l  Doug.  235  to 
287. 
But  the  penalty  under  12  Ame^  stat.  2^ 
e.  16,  is  not  ineirrred,  if  the  premi- 
um itself  does  not  exceed  legal  in- 
terest, nor  till  more  than  legal  in- 
terest actually  received ;  therefore, 
an  action  may  be  brought  for  the 

Eeualty,  though  more  than  a  year 
as  elapsed  since  the  payment  of 
the  premium,  if  it  is  not  a  vear  since 
what  has  been  paid  exceed  legal  in- 
terest.   Ibid. 

15  When,  upon  a  negoeiation  for  a^ 
loan  of  money  the  fender  says,  he 
eannot  advance  the  money,  but  will 
furnish  goods,  which  the  other  takes 
arid  sells,  if  the  security  givea  is 
for  a  sum  of  money  made  paya- 
ble at  a  future  day,  greatly  ex- 
eeeding  the  value  of  the  goods  and 
5  per  cent,  interest ;  this  is  an  ns»- 
nous  loan,  and  the  security  and 
contract  are  both  void.  Lowe  v. 
fValler.    2  Doug.  736. 

i^  If  the  borrower  of  money  give  a 
bond  for  the  principal  and  interest 
at  five  per  cent,  and  covenant  at  the 
same  time  also  to  pay  to  the  lender 
a  certain  portion  of  the  profits  of  a 
trade  carried  on  by  him  in  partn^- 
ship  with  another  person,  this  is  an 
usurious  Qontraet,  and  the  obligee 
cannot  recover  on  the  bond;  for 
though  he  was  to  gain  by  the  profits, 
he  was  not  to  stand  to  the  losses 
of  the  trade.  MorsB  v.  IFUboh,  4 
Term  Bef,  398.     > 
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i7  The  loan  of  ^oneij  prodaeed  by 
Ihe  sale  of  stoek,  on  an  agreement 
that  the  borrower  shall  replace  this 
stoek  on  a  certain  daj^  or  repay  the 
monpy  on  a  subsequeot  day,  with 
such  interest  in  the  mean  time  as 

.  the  stoek  itself  would  have  prodite* 
ed,  is  Dot  usurious,  though  the  inter- 
est exceed  ill.  per  cent,  unless  the 
traDsactionbecnlonrable,and  a  mere 
device  to  obtain  more  than  legal  in- 
terest. Tate  V.  tFellings.  3  Teim 
Hep,  03 1.  And  see  Sanders  v.  Ken' 
tish,    8  Term  Rep.  163. 

i9  A  memoraadom  indorsed  on  a  bond, 
which  wa^  conditioned  for  the  pay- 
ment of  tool,  by  quarterly  payments 
of  01.  each,  and  interest  at  dl.  per 
cent.^  '^  that  at  the  end  of  each  year 
the  yearns  interest  due  was  to  be  add- 
ed to  the  principal,  and  then  the  20l. 
received  in  the  course  of  the  year 
waste  be  dedneted,  and  the  bal- 
ance to  remain  as  principal,"  was 
hehl  not  to  be  nsuriovs.  Le  Grange 
T.  HamiUofL  4  Tern  Rep,  613. 
Affirmed  in  Qim*  Seae.  2  H. 
Black.  ±4f4t. 

19  Where  it  appeared  to  be  the  usage 
of  country  bankers  in  discounting 
bills  to  receive,  over  and  above  the 
common  interest  of  B\.  per  cent,  for 
the  time  the  bills  had  to  run,  the 
further  sum  of  5s.  per  cent,  on  the 
gro9»  sum  for  eommission;  such 
chaise  was  held  to  be  legal.  Winch 
q.  t.  V.  Fenn.    2  Term  Rep.  02,  n. 

20  A.  being  a  banker  in  the  country, 
discounts  bills^at  four  months  for 
B.  and  takes  the  whole  interest  for 
the  time  they  have  to  run ;  B.  on 
being  asked  how  ho  will  have  the 
money,  directs  part  to  be  carried  to 
his  account,  part  to  be  paid  in  cash, 
and  part  by  bills  in  Jjondon,  some 
at  three,  some  at  seven,  and  some 
at  thirty  days  sight ;  and  held  not 
to  be  an  usurious  transaction,  since 
the  surplus  of  interest  taken  by  d. 
might  be  referrable  to  the  expences 
of  remittance.  Ham^nett  S[  aL  r* 
Tea,  Bart.    1  Bos.  Sf  PulL  i4«. 

21  But  an  agreement  on  dtsootinting  a 
bill,  that  the  plaintiff  shpald  take  in 


part  payment  another  bill  wbieb 
had  time  lo  rHa  as  cash,  althoo^ 
the  full  discount  was  taken,  U  imq- 
rious.   Farr  V.  Eliason.   tEast^^l. 

22  The  acceptor  of  bill,  dated  44b  at 
Jidy^  and  due  7tb  of  8epl«m!>^,  tskr 
ing  a  preminhi  of  6d.  in  the  pooniJ 
from  Ihe  indorsee  and  holder  for 
payment  of  the  bill  on  the  20th  of 
Jhigust  before  it  was  due,  is  not 
guilty  of  usury ;  there  being  no  lou 
or  forbearance.  Barclay  q.  t  v. 
IValmdey.    4  East^  33. 

SB  To  make  usury  there  must  eiliier 
be  a  direct  loan,  and  a  taking  of 
more  than  legal  interest  for  the  for- 
bearance of  payment ;  or  Ihere  most 
be  some  device  for  (he  purpose  of 
concealing  or  evading  the  appeir- 
ance  of  a  loan  and  forbearance^ 
when  in  truth  it  was  such.    IbU* 

24p  The  grantor  of  an  annifity  havii^ 
agreed  with  the  grantee  to  redeem, 
drew  a  bill  of  exchange  for  SOOOl 
at  three  years,  which  the  grantee 
disotf^untej  in  the  followib^  maooei; 
he  took  4083L  6s.  8d.  as  the  amoont 
of  (he  purchase  money  and  arreari) 
advanced  iG6l.  i3s.  4d.  to  thegno- 
tor  in  cash,  and  took  70Ol.  as  inter- 
est  for  three  years  upon'0OOOl.  HeM 
that  the  transaction  was  usarion^ 
Mirsh  v.  Martindak.  S  Bes.  ^ 
PulL  10#. 

30  If  a  promissory  note  he  given  for 
repayment  of  a  sum  lent  with  osff- 
rious  interest, and  the  note  whesHoe 
betaken  np  and  another  note  sub- 
stituted for  it,  the  offence  of  wan  tf 
not  thereby  committed,  nor  is  the 
penaltv  incurred,  until  the  wter 
note  is  paid.  MaddoekqJ^y'BAf^' 
mett.    7  Term  Rep.  184.  . 

36  A  lent  R  0001.  and  at  ihe  t^  ^ 
the  loan  it  was  agreed  that  the  lat- 
ter should  give  somelhing  n«^ 
than  legal  interest  as  a  compeBW- 
sation,  but  no  particular  sam  was 
specified.  After  the  exccaiion  « 
the  deed  B.  gave  J  50l.  and  p^J 
interest  at  the  rate  of  3  per  cf-  on 
the  0001.  for  fife  years,  at  thcena 
of  which  time  an  aition  u«s  broajw 
against  A.  for  usury ;  hefd.  tfiai 
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aotioil  was  not  burAHj  hj  Ume  of 
ticne,  for 'that 'the  loati  iras  stlbsUin- 
tiaiijr  ier  no  more  than  40Ol.,  and 
ecoseqiientiy  the  interett  at  the  rate 
of  3  par  oertt,  on  the  0OOl«  received 
wkhinnhe  last  year  was  nturious* 
Scurry  q,  i.  v.  Freeman.  2  Bos.  ^ 
FtilL  881, 

27  Upon  a  contract  to  forbear  OOOjL 
for  a  year,  reseryiog  interest  at  the 
rate  of  Bl.  per  eerU,  for  which  a 
preoiiam  was  paid  in  the  first  in- 
stance, the  usury  is  .complete  npon 
the  lender's  receiving  any  part  of 
(.the  srowing  interest  within  the  year. 
¥Fcuie  q.  t.  v.  fFiism.    t  East,  190. 

29  The  contract  may  be  laid  as  for  a 
forbearance  to  •!.  alone,  who  was 
the  real  debtor,  although  B»  had 
joined  with  liim  in  the  security  giv- 
en to  the  lender.     Ibid. 

^  if  ^.  be  indebted  to  B.  and  B.  to 
C  and  C  agree  for  an  usurious  con- 
sideration to  accept  Ji.  for  his  debt- 
or instead  of  B.  i  this  may  be  laid 
ts  be  for  an  usurious  loan  of  so 
much  from  C  to  A.    Jhld, 

90  If  more  than  legal  interest  be  tak- 
en for  forbearance  on  a  note  given 
to  jS.  bjr  B.  as  a  collateral  security 
for  money  lent  to  f/.,  such  money  is 
welt  described  to  be  forbearance  of 
money  lent  by  the  defendant  to  B, 
Jttanners  qid  tarn  v.  jPostfin.    8  Bos* 

§•  FuU.  848. 

81  If  A.  for  QA  usurious  eoosideration 
give  his  promiiisory  note  to  fi.,  who 
transfers  it  to  CXor  a  valuable  con- 
stderatioD,  without  notice  of  the  u- 
snry,  and  afterwards  Ji.  gives  a 
boud  to  C,  for  the  amount,  the  bond 
is  valid.  CrMhai  v.  Haletf.  8 
Term,  Rep.  890. 

82  But  if  A.  had  given  B.  his  bond  in 
consideration  of  such  note,  the  bond 
would  have  been  void.    Ibid. 

83  A  bona  fide  debt  is  not  destroyed 
by  being  mingled  with  an  usurious 
contract  relating  to  it  Oray  ▼. 
Fowler,    i  H.  Black.  462. 

84  A  bill  of  exchange  payable  to  A. 
or  order,  which  was  legal  in  its  in- 
ception, was  by  him  indorsed  to  B. 
for  an  usurious  consideration,  who 
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passM  it  ttf  li  third  person  for  a  val- 
uable consideraiiou,  without  notice 
of  the  (isury,  by  whom  it  was  paid 
to  A's  assignees  after  his  baokrupi- 
cy,  in  satisfaction  of  a  debt  owini; 
to  the  bankrupl^s  estate;  held  thai 
the  indorsemeut  of  A.  to  B.  on  au 
usnriods  account,  did  not  avoid  the 
bill  in  the  hands  of  an  innocent 
holder,  by  virtue  of  the  statute  of 
usury,  and  that  iJ.'s  assignees,  be- 
ing clothed  with  the  rights  of  snch 
innocent  indorsee,  were  entitled  to 
hold  the  bill  against  A.  though  as 
between  A.  and  B.  the  security  was 
void.    Parry.  EUason*    i  East,  ^2. 
83  The  statute  14  GL  8,  c  79,  relates 
solely  to  securities  on  land  in  Ire* 
land  and  the  colonies ;  and  there- 
fore where  A,  contracted  with  B. 
for  the  sale  of  an  estate  in  the  fVest- 
Indiesj  and  it  was  agreed  that  part 
of  the  purchase  money  should  re- 
main secured  by  the  bond  of  B.  and 
C,  and  that  bond  was  afterwards 
cancelled,  and  another  executed  in 
England  by  jB.and  D, reserving 61. 
|wr  cent,  interest  (in  the  same  man- 
ner as  the  former  one ;)   such  eon* 
tract  was  held  to  be  usurious.    JDe- 
tvar  V.  Span.    8  jC1?rm  Rep.  429. 
86  A  post-obit  bond  is  a  security  pf  a 

doubtful  nature.  1  £t.  Black.  95. 
37  The  court  of  C*  P-  set  aside  a  war- 
rant of  attorney  and  judgment  giv- 
en to  secure  a  loan  which  was  sworn 
to  be  usurious,  in  order  to  bring  the 
question  of  usury  before  a  jury; 
but  refused  to  order  a  bill  of  e;i- 
change  to  be  delivered  up  which 
had  been  given  to  procure  the  de- 
fendant's release  out  of  eiecutioa 
Off  the  j  udgmen t  Edmonson  v.  Pop^ 
kin.  1  ms.  S[  Full.  270. 
88  The  defendant  being  indebted  (o 
the  plaintiff  in  4861.  4i.  6d.  for 
wbien  he  was  sued  i  and  the  plain- 
tiff wishing  to  invest  tlie  amount  of 
the  debt  in  stock  on  the  19th  of 
J^uvend)ery  1803,  when  the  same 
would  have  purchased  9081.  iOs.  7d. 
stock ;  in  consideration  of  forbear- 
iog  his  action  and  demand  till  the 
19th  JS^ivember^  180i^  takes  bond 
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from  Uftc  clefeixlant,  conditioned  for 
the  transfer  by  him  to  the  plaintiff 
on  that  day  of  008l.  169.  7d.  stock 
\vitl^  such  interest  as  the  same  would 
have  proddccd,  ns  such  stock,  in  the 
mean  time ;  held  that  ilhis  was 
neither  usurious,  nor  in  the  prohi- 
bition of  stock  jobbing;  act,  7  G.  2^ 
c.  8.    ^laddock  v.  RumbalL    8  Eastj 

39  To  entitle  one  to  the  moiety  of  the- 
penalty  for  usury,  it  must  appear 
on  the  record,  that  he  prosecuted^ 
complained  or  sued  for  it ;  and  this 
wi(hin  a  year  after  the  otfence  eom- 
mitted.       CommontveaUh  v.  Frost* 

The  offence  of  usury  is  completed,  if 
more  than  legal  interest  be  paid  at 
the  time  of  the  loan,  whether  the 
principal  sum  be  ever  repaid  or  not. 
Ibid. 

If  the  lender  on  usury  acts  as  a^nt 
for  another,  this  will  he  no  excuse 
for  him,  especially  if  he  doe»  not 
disclose  the  fact  at  the  time  of  tho 
transaction.     Ibid. 

40  «f.  conveyed  to  B.  land  of  the  value 
of  If^oo  dollars,  for  the  considera- 
tion of  :^oo  dollars ;  B.  at  the  same 
time  as^reeins;  to  reconvey  it  upon 
payment  of  522  dollars  07  cents  at 
two  instalments,  the  last  within 
three  years  from  the  date  of  the 
contract ;  no  part  of  522  dollars  97 
eents  were  paid  :  It  was  held^  that 
B,  was  not  liable  to  a ^uifam  action 
for  taking;  usurious  interest*  Tho* 
mefi  V.  Cleaves.     7  J^fass,  36 U 

41  It  is  not  usurious  in  a  banking  com- 
pany to  take  their  notes  payable  in 
Bofdon  bills,  and  upon  a  renewal  of 
the  loan  to  take  a  premium  equal 
to  the  difference  between  those  bills, 
and  other  bills  current  at  the  place 
«f  the  bank.  PrrHland  Bank  v. 
Storer.    7  Jiatis.  483. 

Nor  is  such  a  transaction  within  a 
prohibition  in  the  charter  of  such 
company  to  use  their  monies,  &c. 
in  trade  or  commerce.     Ibid. 

4^  Wfioro  more  than  legal  interest 
ha3  been  taken  on  a  loan  of  money^ 


the  mortgage  or  other  secnrityftr 
suoh  loan  is  not  therefore  void ;  un- 
less the  same  was  originally  reser- 
ved thereon ;  althoogh  the  partj 
may  be  liable  to  an  indictment  or 
an  action  for  the  forfeitare  $i;i?eB 
by  the  statute.  .  Gardner  v.  Flaeg. 
8  Mass.  101.  S.  P.  Thompsm  M. 
T.  Woodbridffe.    sMass.  206. 

43  Where  at  the  making  of  a  promis* 
sory  note  bearing  legal  interest  from 
its  date^  an  extca  premiom  was  al- 
so paid,  the  note  was  held  to  be  n- 
sorious  and  void.  Thompson  Ex. 
V.  Thompson^    S  Mass.  135. 

44"  Wliere  by  the  terras  of  the  contrkrt 
the  party  may,  by  payment  atadav 
certain,  avoid  any  stipulated  penal- 
ty,, such  contract  is  not  usorioos. 
Cutler  V.  How.    8  Mass,  257. 

4^  wS.  owing  B,  a  sum  of  money j^tc 
his  promissory  note  payable  in  itf 
months  in  a  specific  commodity  at 
a  lower  rate  than  its  current  Falae: 
the  noje  not  being  paid  at  the  time 
it  fell;  due,  the  creditor  put  it  ifl 
suit  ?)»d  afterwards  adjusted  the 
suit  by  taking  a  new  note  for  the 
halanee  of  the  former,  at  the  Io«r 
rate  of  the  commodity^  and  made 
the  new  note  also  payabfe  at  a  ^f' 
en  day  in  the  specific  commodity  at 
a  lower  rate  than  its  current  valoe, 
this  last  note  was  held  to  be  asnn- 
ons  and  void.    Cutler  v.  Mns(M> 

8  Miss.  266. 

46  An  absolute  deed  of  convcTtnce  of 
real  estate,  upon  trust,  will  not  be 
set  aside  on  the  ground  of  usm- 
Denn  ex  dem.  fFilkinsonr.M^^ 
1  Johns.  Cases^  198.  . 

47  ^.  made  a  note  payable  to  B-  ^ J* «« 
WHS  indorsed  by  him  to  C  atidl/* 
and  sent  by  ^.  to  E.  a  "^"*{;T 
ker,  in  order  to  raise  money,  atw*. 
advanced  the  money  on  the  note,  «- 
ducting  a  premium  of  3  P^f  ^^ 
per  month.  In  an  action  broogw 
by  a  against  B.  as  fii^t  indorser, 
it  was  held,  that  the  note  was  va- 
rious and  void  5  and  E  the  bfok«r^ 
was  a  competent  wilnesi  jo  P^^ 
that  the  note  had  heeniiddtos- 


trSUBT. 


«lll 


fift  no  more  than  tbe  principal  and 
lesal  interest.  Jones  v.  Hake.  2 
Johns.  CaseSj  60. 
^  The  proper  way  to  try  the  truth 
of  an  allegation  of  usary,  in  regard 
to  a  judgment  entered  up  on  a  bond 
and  warrant  of  attorney)  is  to  re- 
tain the  judgment,  and  award  a 
feigned  issued  to  try  the  fact ;  but 
where  a  judgment  had  been  assign- 
ed to  a  bona  jide  purchaser,  and 
notice  thereof  given  to  the  defen- 
dant, the  court  refused  to  award  an 
issue,  considering  the  judgment  as 
not  within  the  statute  against  usu- 
ry :  and  having  reason  to  suspect  a 
collusion  between  the  plaintiff  and 
dt^ieudnnt  to  defeat  the  claims  of 
the  useii^nee  of  the  judgment.  fFaV' 
dell  V.  £iden.    2  Johns,  Cos.  298. 

49  Where  there  is  colour  for  the  alle- 
gation, that  the  bond,  on  which  a 
judgment  has  been  entered  up  on  a 
warrant  of  attorney,  is  usurious,  the 
court  will  award  a  feigned  to  try 
the  fact.  Oitbert  v.  Eden,  2  Johns, 
Casesj  380. 

50  The  court  refused  to  set  aside  a 
regular  inquest  by  default,  taken  at 
the  sitti  ngs,  in  order  to  let  in  the 
defendamt  to  prove  usury,  as  a  de- 
fence. €!ramino7id  v.  Roosevelt.  2 
Johns.  Ciases^  282. 

^i  A.  residing  in  the  state  of  Massth' 
chusetts^  and  owning  lands  in  the 
state  of  J^TeW'Yorkj  entered  into  a 
contract  in  MtssachusettSf  with  B, 
an  inhabitant  of  Mw-Fofk,  for  the 
sale  of  the  lands  to  him.  B.  gave 
his  bond  to  •4.  for  the  consideration 
money,  payable  in  four  years,  and 
also  four  promissory  notes,  payable 
in  one,  two,  three,  and  four  years, 
for  the  interest  on  the  bond  at  the 
rate  of  six  and  a  half  per  cent :  and 
•4.  executed  to  B.  a  bond  condition- 
ed to  exeeate  a  conveyance  to  him 
of  the  land  on  the  pavment  of  the 
bond,  and  notes.  In  an  action 
broaght  by  ^.  against  /?.  on  three 
of  the  notes,  the  defendant  pleaded 
usury,  and  it  was  held  that  the  notes 
were  usurious^  and  that  the  law  of 
Massachusetts  was  to  govern.     Van 


Bchaick  y,  Edwards,  2  Johns.  CdS' 
870. 

'B2  Where  j9.  made  a  note,  payable  to 
B.  who  indorsed  it  merely  tor  the 
accommodation  of  %d.  iiho  passed 
the  note  to  C.  to  raise  money  on  it, 
by  having  the  same  discounted  iu 
the  market,  and  C,  discounted  the 
note  at  a  premium  of  three  and  one 
fourth  per  cent  per  month,  and  af- 
ter deducting  the  discount  applied 
the  proceeds  to  the  payment  of  mo- 
ney 4ent  liy  him  to  ^.  and  after- 
wards, in  Che  course  of  his  business, 
passed  the  note  to  D.  who  brought 
an  action  against  B,  tne  first  en- 
dorser ;  it  was  held,  that  the  note, 
though  endorsed  by  B.  for  the  ac- 
commodation of  .^.passed  immedi- 
ately from  4.  to  C.  and  that  the 
transaction,  in  its  inception  was  u- 
surious,  and  the  note  therefore  void. 
Wilkie  V.  Moosevett,  3  Jt^ns,  Cas^ 
66. 

53  in  ffn  action  on  a  promissory  note, 
the  defence  ^was  usury,  and  the 
Judge  at  the  trial  charged  the  jury 
that  the  note  was  usurious,  and  that 
they  ought  to  find  for  the  defend- 
ant ;  but  the  jury  found  a  verdict 
for  the  plaintiff;  and  the  conrt  af- 
tei'wards  set  aside  the  verdict  and 
granted  a  new  trial.  On  the  second 
trial,  the  jury  on  substantially  the 
same  evidence,  notwithstanding  iJie 
opinion  of  the  court,  found  a  ver- 
dict for  the  plaint itr,  and  the  court 
act  aside  the  verdict  as  againnt  law, 
and  granted  a  third  trial.  fVilkie 
T.  Roosevelt,    8  Johns.  Cas.  200. 

If  a  promissory  note  is  given  for  an 
usurious  contract,  it  is  absolutely 
void,  even  in  the  han^s  of  an  inno- 
cent person,  who  has  taken  it  in  the 
fair  and  regular  course  of  trade, 
without  knowledge  of  the  usury. 
Ibid.  ' 

04  In  an  action  of  delit  on  a  bond, 
where  th6  defendant  pleaded  usury, 
which  was  alleged  to  consist  in  in- 
cluding in  the  bond  183  dollar^;  and 
72  cents,  for  forbearance  of  pay- 

^  ment;  and  it  appeared  that  the 
plaintiff  was  to  deliver  lo  iLc  ilcflu- 
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daDt  a  horse  of  the  value  of  leo 
dollars,  and  which  made  part  of  the 
feum  of  183  dolhim  and  72  cents. 
It  was  held,  that  the  evidence  of  the 
usury,  given  at  the  triaJ,  varied 


it  was  not  eomwUf  agreed  in 
ner  and  form,  oie.  withmit  a  tra- 
verse, and  conelode  to  the  couatry. 

Waterman  V,  Maskin.  f  Johns.  M^ 
283. 


from  wbat  was  alleged  in  the  plea-  58  In  an  action  fii  /am,  &c.  brought 


d^n2.s,  and  that  any  variance  in  the 
suni  allepied  (o  be  usurious,  or  in 
the  consideration,  staled  to  he  given 
ff)r  tlie  forbearance,  was  fatal  to 
the  plea,  and  that  such  evidenee 
oup;ht  to  be  rejected.  Wlicther  u- 
htiry  or  not,  is  a  question  of  fact  for 
tlie  jury  to  decide.  Smith  v.  Bush. 
8  Johns,  Rep,  8^ 

69  In  an  action  by  a  cmivnan  informer^ 
on  the  2d  section  of  the  act  to  pre" 
vent  usurtf^  (seas.  10,  e.  13)  the 
plaintiff  liiust  declare  speeially,  and 
Ktate  the  usury,  &e.  The  general 
form  of  declaring  mentioned  in  the 
act  is  e;iven  only  to  the  borrower. 
J^Iorrdl  qui  tam  Y.  Ftdler.  8  JtJms. 
Hep,  218. 

56  In  an  action  of  debt  on  bond,  dat- 
ed October  20, 1808,  conditioned  to 
pay  i.087  dollars,  the  defendant 
pleaded  that  it  waa  corruptly  amed 
between  the  plaiiitiflf  and  deiendant. 


by  a  common  informer,  under  the 
2d  section  of  the  statute  for  pre- 
venting usuriiy  tlio  declaration  mast 
state  that  the  party  ajjgrieved  neg- 
lected to  sue  wiihin  one  year,  in  or- 
der to  give  the  plaintiff  a  rieht  of 
aelion.  Morrell  v.  Fuller.  7  Jobm, 
Rep.  402. 
09  In  Pennsylvania^  where  usortons 
interest  is  included  in  a  note,  £cc, 
the  whole  amount  cannot  be  recov- 
ered ;  but  the  plaintiff  is  intitled  to 
ft  verdiot  for  the  just  principal,  aod 
lawful  interest    2  IhUas^  92. 

60  A  man  who  takes  minrious  interest 
incurs  a  forfeikire  ^  but  in  an  ac- 
tion for  the  loan,  the  defendant  is 
not  entitled  to  a  verdiet.  2  Ai&S 
92. 

61  Any  seenrity  fsifthe  payneniof 
money  may  be  porehased  at  aay 
rate  without  incnrrini;  the  penal- 


^._ ^  ties  for  usury.    Ibid, 

that  the  plamliff  should  lend  the  «2  Where  partial  payment  is  made 

defendant  687  dollars,  lo  be  repaid  and  received,  on  account  of  a  note 

nn  the  1st  JVbremAer,  1811 }    and  given  for  the  payment  of  money 

that  the  plaintiff  should  forbear  and  borrowed  at  nsurions  interest,  the 

give  time  for  the  payment  of  the  nsury  is  complete.    1  DMas,.  M, 

687  dollars  to  the  1st  J^Tovember,  68  Proof  of  a  note  given  hy  one  of  two 


1811,  and  for  such  forbearanee  the 
defendant  should  purchase  of  the 
plaintiff  16  shares  of  turnpike  stock, 
to  be  delivered,  &c.  for  400  dollars, 
when,  in  truth  and  in  fact,  the 
Shanes  were  worth  only  200  dollars^ 
and  that  in  pnrsuance  of  such  a- 
grcement,  the  defendant  did  pur- 
chase the  shares,  &e.  and  executed 
the  bond,  as  well  for  the  687  dol- 
lars lent,  as  the  400  dollars  to  be 
paid  for  the  shares,  and  for  the  for- 


partners,  for  the  payment  of  moaey 
borrowed  on  nsurions  interest^  aoa 
afterwards  paid  will  not  aapporl  a 
oount,  stating  Uie  nsorioos  eonfnet 
to  have  been,  with  the  partners 
jointly.  Ibid. 
6'lb  Althong^  no  money  is  aatoally 
paid,  the  nsury  is  oomplete,  when 
new  notes  are  taken  in  satisfaetioB 
of  old  ones  given  for  Ike  paynent 
of  money  borrowed  at  an  osorisss 
interest.    Ibid. 


bearance  of  the  687  dollars,  &c.  65  A  fair  purchase  may  be  made  of  a 


On  a  demurrer  to  this  plea,  the 
bond  was^eld  to  be  usurious  and 
void.  Roe  V.  IHckson.  7  Johns. 
Rep,  196. 

7  To  a  plea  of  the  statute  of  uswy^ 
the  plaintiff  may  reply  directly  that 


bond  or  note,  even  at  so  or  30  ji^ 
cent  diseonnt,  without  incorrio};  the 
danger  of  usury.  1  Dallas^  217. 
06  If  ^.  lend  money  to  S.  who  polf 
it  out  at  nsurions  interest,  and  a- 
grees  to  pay  A.  the  same  rate  of  is- 
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tereftt  whSek  be  is  receiving  upon 
«'3's.  raeney^  tliis  isu  usury  belweea 
•^.  and  B.f  and  ao  endlorsor  of  JB's. 
uote  to  wtf.  inay  avftii  himself  of  the 
|i!ea  of  usury.  J^evy  v.  Gadsby.  3 
Cranchy  180. 
67  If  an  agenty  Tvho  haa  by  pernU- 
sion  of  his  principal^  sold  ei^ht  'per 
cent  stock,  apply  the  money  to  bis 
o  A  n  use.  ana  beins;  pressed  for  pay- 
luenl,  give  a  morU^age  to  secure  the 
repayment  of  the  amount  ^f  the 
stock  %^ith  ei,c;ht  per  cent  interest 
thereon,  it  is  usury.  VebiUts  v.  Ba- 
con.   6  Cranchy  2S2. 


V. 


VAGRANT. 

1  Child  of twoyears  old  cannot  be 
a  vagrant.  The  King  v  Inhabitants 
delCing^s  Langley.    i  Str.  631. 

2  A  cemmon  soldier  canoot  be  a  vag- 
rant within  the  meaning  of  statute 
17,  Geo.  2.     1  WUS.3SU 

3  A  person  must  be  idle  as  well  as 
disorderly  to  be  committed  for  a 
vagrant.  2'he  King  v.  Miller,  2 
8ir.  il03. 

4  By  the  vagrant  act  17,  6.  2^  c«  5^ 
after  a  rogue  and  vagabond  has  been 
committed  to  the  sessions,  and  they 
adjudging  bim  to  be  a  rogm  am 
vagabond^  order  him  to  he  further 
imprisoned  and  kept  to  hard  labour 
for  six  montlis,  and  to  be  publiely 
rvhipped  during  that  time,  and  tjiat 
after  the  expiration  of  his  impris- 
onment he  should  be  sent  and  em- 
ployed  in  his  Mnjesty^s  service  pur" 
suant  t9  the  statutesp  Sfc. ;  held  that 
the  whole  forms  one  sentence ;  and 
such  order  being  defective  in  the 
latter  part,  for  want  of  adjndicat- 
ins;  whether  the  party  were  to  serve 
his  majestv  by  sea  or  land  as  dis* 
criminated  in  the  statute,  the  eon- 
vietion  shall  be  quashed,  though 
tlie  former  part  of  the  sentence,  ad- 
judi;ing  the  rogue  andvagabond  to  he 
whipped,  be  valid.  -R.  v.  PatcheU. 
B  Eastf  339. 


VARIANCE. 

L  Between  ike  declaration,  or  plea 
and  the  writ,  or  the  proof  pro- 
duced, 
IL  In  Indictments. 

III.  In  recordsy  or  reciting  tk^m. 

IV.  How  to  be  taken  advantage  of, 

I.  Between  the  declaration  or  plea,  and 
the  writ  or  the  proof  product, 

1  In  an  action  an;ainst  the  sheriflffor 
liat  fedviin;  a  years  rent,  if  the  de- 
ii:i.sc  h  piiniiMiliirly  set  forth,  and 
i:ct  provt  J  a*  laid,  it  is  fatal.  Bris- 
iow  V.  hris:ht.     2  Doug.  66<J. 

A  »>^oinLse  beinij;  dpclared  on  to  deliv- 
er ••*  :;ood  merchandizable  wheat,'* 
and  the  evidence  being  of  a  prom- 
ise to  deliver  ^*  good  second  sort  of 
wheat,"— the  variance  is  fatal.  lb. 

Upon  an  issue  '^  whether  J3.  devised 
to  B.  and  his  heirs,"  it  is  a  fatal  va- 
riance if  the  evidence  is  of  a  devise, 
"  to  C  for  years,  remainder  to  B* 
in  fee."    Ibid. 

In  debt  for  rent,  the  declaration  being 
on  a  demise,  ^*  for  15l.  rent,"  under 
a  power  ^<  to  make  leases  for  21 
years,"  and  the  evidence  being  of  a 
demise  for  ^^Idl.  rent,  and  three 
fowls,"  under  a  power  <^  to  make 
leases  for  21  years  in  possession, 
and  not  in  reversion,  rendering  tlie 
ancient  rent,  and  not  dispunishable 
of  waste,"  the  variance  is  fatal. 
Ibid. 

2  Bond  to  Ji.  in  40l.  sotvend.  to  his 
attornev^  declared  on  as  payable  to 
Jl',  and  no  variance.  Huberts  v. 
Bamage.  2  Salk.  609.   2  L.  Baym. 

Between  the  original  and  the  declara- 
tion aided  bj  verdict.  Jinon,  8 
Salku  270, 

8  Capias  at  the  suit  of  the  plaintiff' 
generallv,  and  the  declaration  qtd 
tanin  held  well  enough.  Lloyd  v. 
jrdliams,    2  Black.  722.    3  PTils. 

14<1. 

4t  Certiorari  lo  remove  conviction, 
&e«  against  d.  and  wife,  and  return- 
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ed  against  A.  only  ;  held  a  variance, 
and  quashed.    Anm.   l  8tr,  116. 
6    Segrave  iu  one  plaoe  and  Seagraoe 
in  another,  no  variance.     IVwiams 
V.  Ogle.    2  Sir,  889. 

6  In  debt  where  the  quantify  of  the 
duty  depends  upon  ths  deed,  vari- 
ance is  fatal,  and  caueot  be  helped 
by  remittitur  i  otherwise,  where 
matter  extrinsic.  1  Strik.  139.  /n- 
cUdon  v.  Crips,  2  Salk.  6d8.  2  L, 
Uaym.  Sl^. 

7  In  an  action  by  a  landlord  against 
his  tenant,  for  negli&^entiy  keeping 
his  tire,  if  the  declaration  is  of  a 
demise  for  a  term  of  years,  and  the 
evidence  of  a  lease  from  year  to 
year,  it  is  fatal. 

8  So  in  an  action  on  11  G.  2,  c.  19, 
s.  18.  for  double  rent,  if  the  plain- 
tiff declare  on  a  demise  for  three 
years,  and  prove  a  lease  from  year 
to  year.  Shute  v.  Homsey*  2  Doug* 
668,  6f  w. 

9  Information  for  a  libel,  variance 
in  the  word  nor  for  not  held  fatal 
upon  evidenee. 

In  cleclaring  for  words  spoken,  various 
in  omission  or  addition  not  material 
if  the  words  proved  are  actionable ; 
otherwise,  in  tenor  of  words  writ- 
ten. 

In  pleading,  a  libel  may  be  set  forth 
in  hcec  verba,  or  by  the  sense  or  sub- 
stance of  it.  The  ^ueen  v.  Ihrake. 
2  Salk.  660.^ 

10  Recognizance  in  C.  P.  taken  at  a 
judge's  chambers,  pleaded  as  taken 
in  court,  variance.  Reeognizanee 
of  bail  in  C.  P.  binds  from  the  cap- 
tion in  K.  B.  from  the  entry  only. 
Chetley  v.  Wood.    2  Salk.  659. 

11  In  replevin,  the  writ  was  guare  ce- 
j)it  averia  ?  and  the  declaration  was 
guare  cemi  unam  equam  ?  Et  per 
J^owell :  This  variance  between  the 
writ  and  declaration  is  naught,  even 
after  a  verdict,  which  Treby,  chief 
justice,  denied;  it  is  true  it  is 
naught  open  a  demurrer,  but  it  is 
cured  by  the  Oorford  act  after  a  ver- 
dict.   Mon,  3  Salk.  87o. 

i^  In  an  action  on  recognizance,  if  it 
isolated  to  have  been  taken  in  cowt, 


and  upon  production  it  appears  i& 
have  been  taken  before  a  judge  at 
chambers,  the  variance  is  fatal. 
Fkettle  V.  Wood.  2  L.  Raytn.  966^ 
2  Salk.  564,  609. 

13  On  cause  shewn  against  a  rule  ^'  ta 
set  aside  the  proceedings  for  a  va- 
riance between  the  declaration  and 
the  process,"  the  process  was  ^  to 
answer  the  piaiutiff,  qid  tarn  pro 
domino  rege^  quam  pro  seipso  sequi- 
tur$^^  tlte  declaration  was  io  his 
own  name  only,  omitingthe^t  fam 
part.  Caroling  v.  Davis.  4  ikar. 
2U7. 

14  In  an  action  of  debt  on  a  simple 
contract  the  declaration  is  good, 
though  it  specify  a  less  sum  iu  the 
several  counts,  than  is  demanded  in 
the  recital  of  the  writ,  and  yet  as- 
signs as  a  breach  the  non-pa\ineut 
of  the  sum  demanded  in  the  tint 
M^quiUin  v.  Cox.    1  H.  Black.  249- 

±5  In  such  action  the  plaint ifl*  mav 
prove  and  recover  a  less  sum  thai 
is  stated  to  be  doe.    Ibid. 

16  A  variance  between  the  writ  and 
count,  (the  at  etiam  being  in  case  ok 
protttises,  but  the  declaration  in  d(U) 
is  not  a  ground  for  entering  an  ex- 
onerektr  on  the  bail  piece,  where 
the  sum  sworn  tp  is  under  4of. 
Lockwood  V.  ma.   iH.  Black,  uo. 

±7  Where  the  declaration  set  forth 
the  precept  from  the  sheriff  lo  the 
portreeve  of  a  borough,  the  improp- 
er insertion  of  the  word  « if"  in 
such  precept,  viz.  **  and  if  the  said 
election  so  made,"  &c.  is  not  a  falal 
variance,  but  is  to  be  rejected  u 
surplusage.  King  v.  Fippett.  i 
Term  Rep,  230. 

18  In  an  action  against  the  slteriflT  for 
taking  goods  without  levvinc;  a 
yeAr's  rent,  the  plaintiff  nndertak- 
ing  to  set  forth  the  particulars  of 
the  demise,  (which  was  unnecessa- 
ry,) and  not  proving  them  as  laid. 
must  be  nonsuited.  Bristow  v. 
Wriglit.  Doug.  642.  1  Teim Sq- 
238,  R. 

19  In  an  action  by  the  bailiff  of  Jft^- 
minster  against  the  defendant,  is 
tJie  nature  of  an  escape,  the  dcth- 
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i&tien  slated  a  lotUat  agAinst  Doti" 
net  and  /.  Doe,  with  an  ac  etiam  a* 
gainst  Donaerj  for  30l.  The  writ 
produced  tn  evidence  was  agaiiwt 
Vonner  aod  two  others,  and  not  a- 
gaiuiit  J.  Doe,  Lord  Jlansfield  held 
thin  to  be  $;ood,  it  being  a  sufficient 
writ  to  warrant  the  arrest.  HeU' 
dray  v.  Spencer j  sittings  after  Mich' 
uelmasy  1773,  at  Westminster,  i 
2'erin  Rep,  2S8y ». 

2(i  In  an  action  f(ir  non-resideoce^  the 
parish  was  styled  in  the  declaration 
St.  Ethelburg }  the  real  name  ap- 
peared in  evidence  to  be  St,  Ethel- 
hurga ;  held  a  fatal  varianee.  Wil- 
son qui  tarn  v.  Qilbert.  2  Bos.  ^ 
FulL  28  i. 

2i  But  where  three  parish  churches 
have  been  united  by  22  Car.  2,  e. 
IK  the  benefice  may  be  described  in 
pleading  as  one  rectory.  Wilson 
(pii  fam  V.  Van  Mildert.  2  Bos.  ^ 
Full  394.. 

23  If  a  bill  drawn  by  John  Crouch  be 
declared  upon  as  drawn  by  John 
Conchy  the  variance  is  fatal.  Whit- 
well  v.  Betmei.     3  Bos.  *§•  PvU.  559. 

^i  In  an  action  for  bribery,  the  deela* 
ration  stated  the  preeept  to  be  di- 
rected to  the  mayor  only ;  but  the 
precept  proved  was  directed  to  the 
mayor  and  burgesses^  which  was 
held  to  prove  the  declaration.  Cum- 
ing V.  Sibley.    1  Term  Hep.  239,  n. 

^  So  where  the  precept  declared  on 
was  to  the  bailies  and  jurats,  and 
that  proved  was  directed  to  the  bail- 
ie and  jurats.  Warr  y:  Harbin.  2 
U,  Black.  113. 

^^  In  an  action  for  an  amercement  in 
a  court-lee t,  if  the  declaration  state 
Ihe  court  to  have  been  holden  be- 
fore the  siteward  of  the  manor,  but 
the  evidence  prove  it  to  have  been 
holden  before  the  deputy  steward,  it 
is  a  fatal  variance.  Wyvill  v.  Sfiep- 
herd,     l  ff.  Black.  16-3. 

20  8.  P.  Where  the  declaration  stat- 
ed that  the  defendant  was  summon- 
ed to  serve  on  the  jury  of  theeourt- 
leet  and  court-baron,  but  the  sum- 
mons wa»  to  serve  on  the  jury  of 


„  the  court'leet&nly.  Geryv^  Wheat' 
ly-    1  ff.  Black.  163,  n. 

27  Evidence  that  the  homage  have 
been  accustomed  to  assess  a  certain 
sum  of  money  as  a  heriat  upon  ali^ 
enation,  and  that  such  assessment 
has  always  been  made  with  refer- 
ence to  the  best  chattel  of  the  ten-* 
ant,  will  not  support  an  avowry  for 
a  heriot  in  kina  upon  alienation.; 
Parkin  v.  Eadcliffe.  i  Bos.  ^  PvUU 
393. 

28  On  a  JAJstWcaiion  by  the  lord  of  a 
manor,  under  a  custom  that  the  lord 
should  have  the-  best  beast  on  tho 
tenant's  death,  the  custom  proved 
was  that  the  lord  should  have  the 
best  beast  or  good,  and  the  wholo 
court  of  C.  P.  held  the  variance  fa- 
tal. Jdderley  v.  Hart.  1  Bos.  S^ 
Pull.  394,  n. 

^  In  an  action  on  a  bail  bond,  the 
special  original  being  retumabio 
coram  domino  rege  ubicmifue  tuna 
fuerit  in  Jnglia,  the  omission  of  the 
word  ubicunque  was  held  not  fatal^ 
for  the  writ  is  to  compel  appearance 
before  the  king  in  his  court,  and  not 
in  person,  and  therefore  it  couW  not, 
as  was  objected,  be  to  compel  ap- 
pearance out  of  England.  Shuttle^ 
worth  Y.  PilkingtoH.  (2  Str.  i  155^) 
1  Term  Rep.  240,  n. 

SO  Id  eases  upon  contracts  it  is  neces- 
sary to  set  out  the  contract  truly  ; 
and  a  difference  in  any  part  is  fa- 
tal, because  the  contract  is  entire.- 
1  Term  Rep.  240. 

81  Where  the  contract  declared  npon 
was,  that  the  defendant  should  de- 
liver to  the  plaititiff  all  his  tallow 
at  4s.  per  stone ;  and  the  contract 
proved  was,  that  the  defendant 
should  deliver  it  at  4s.  per  stone, 
and  so  much  more  as  the  plaintiff  paid 
to  any  other  person  }  this  was  held 
a  fatal  variance.  Churchill  v.  Wil^ 
kins.    1  Term  Rep.  447, 

32  Declaration  by  a  sailor  for  wages, 
and  the  average  price  of  a  negro 
slave  for  a  certain  vovage  (to  wit,) 
"/roBi  the  port  of  London  to  the,  coast 
of  Africa,  and  from  thence  ta  the. 
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F^est'Iniits  ;**  in  the  articles  it  was 
called  a  royage  "  from  the  port  of 
London  to  the  coast  of^*Sfricay  from 
thenee  to  the  fVest-Indies  or  .imeri' 
cff,  and  afterwards  to  London  in 
Grtat-Britainy  or  to  her  delivering 
port  in  Europe  ;"  held  that  the  va- 
riaoce  was  fatal,  ootwiihstanding^ 
the  scilicetj  and  althou<;h  the  voy- 
age was  in  fact  pat  an  end  to  in  the 
West-Indies  ;  and  that  the  contract 
for  the  price  of  a  i^Iave,  not  beins; 
included  in  the  articles  pursuant  to 
3  O.  2,  c.  36,  was  void,  ff^hite  v. 
Wilson.     2  Bos.  tj  PulL  it 6. 

d3  Declaration  for  dd.  10s.  for  run- 
money;  evidence,  a  notd  for  02l. 
10s.  for  run-money,  with  an  addi- 
tional stipulation  written  after  si.^- 
nature  of  the  note,  for  a  pint  of 
ram  per  day ;  and  held  no  variance. 
Baptistev.Cabbold.  1  Bos.  ^PuU.7. 

S4  In  a  declaration  on  an  agreement 
for  a  wager,  this  indorsement  on 
the  agreement ;  "  N.  B.  to  start, 
P.  P.,  in  ±5  days  from  thi«  date," 
was  not  noticed  ;  the  omission  was 
held  to  be  immaterial ;  «  P.  P.'* 
being  considered  merely  insensible 
letters,  ffhdey  v.  Pajot.  2  Bos, 
4*  PulL  «l. 

85  An  avowry  for  an  inereased  rent 
on  a  demise  for  every  acre  of  the 
land  ^ich  should  be  converted  in- 
to tillage,  i» supported  (undent 
G.  2,  e.  19,)  by  the  evidence  of  a 
lease  for  a  term  of  years,  with  a 
covenant  to  pay  the  increased  rent 
for  every  acre  which  should  be  so 
converted  during  a  part  of  the  term 
e.  g»  for  the  last  three  years,  Raul' 
ston  v«  Clarke.     2  H.  Black,  953. 

86  Evidence  of  an  agreement  to  de- 
liver goods  to  the  defendant  is  a 
variance  fVom  a  count  on  an  agree- 
ment to  deliver  them  to  another 
person.    Leery  v.  Ooodson.  4  Term 

Rep.  esr. 

S7  Under  a  count  for  mone?  had  and 
received  by  three  defendants,  the 
plaintiff  cannot  give  in  evidence  mo- 
ney had  aud  received  by  them  and 
by  afourtii  partaer  who  i«  now 


dead.  Spalding  v.  Mure  anitwo 
others.    5  IVrm  Eep.  363. 

38  Plaintiff  covenanted  to  build  tir? 
houses  for  500l.  by  a  eertuiu  daj, 
and  averred  in  au  action  of  eovt- 
nant  for  the  monev,  that  the  hoos- 
«8  were  built-in  tfietiroc;  evirleBee 
that  the  time  had  been  enlarged  b/ 
parol  agreement,  and  the  noust* 
irnished  within  the  enlarged  time, 
will  not  support  the  decUralion. 
LUUer  v.  Holland.  3  Temlltp' 
ff90< 

89  An  agreement  declared  on  to  sell 
oats  at  so  much  per  bushel  mu«i  l»e 
taken  to  mean  tlie  IFindie^r  bosk* 
cl,  and  will  not  be  proved  by  evi- 
dence of  an  agreement  to  sell  by 
some  other  bushel,  ^ockii  t. 
-Cooke.    4t  Term  Hep.  814. 

40  A  corrupt  agreement  for  the  for- 
bearance of  money  till  owof^ 
other  of  two  days,  at  the  option 
of  the  borrower,  mnst  be  pleiW 
according  to  the  fact,  in  the  dkr- 
native  ;  and  if  it  be  stated  as  w 
absolute  fof*bearance  till  oik  of  those 
days,  the  evidence  will  not  support 
the  plea.  Tate  v.  Hrellings.  3  Tern 
Rep.  581. 

41  In  an  action  for  the  penalty  of  tw 
statute  12,  Anne  c.  16,  the  declsn- 
tion  stated  a  specific  snm  of  oioDey 
to  have  been  lent,  (in  which  the  o- 
sury  consisted  ^  but  the  cvidewe 
was,  that  the  loan  was  partinBoa' 
ey  and  part  in  goods,  (i.  e.  goW)  " 
a  known  definite  value,  ^^J^l 
■party  receiving  the  loan  ap^  |* 
take  as  cash.  This  was  good  evi- 
dence to  support  the  declarttw*. 
Barbe  q.  t.  r.  Piirker.    i  B.  Black- 

383.  # 

49  In  an  action  by  the  consignof "» 
goods  agaiuat  a  carrier  for  njiH«J 
livery,  where  the  plaiatrff  alles^ 
in  his  declaration  that  the  defeud- 
ant  undertook  to  deliver,  W. »» 
consideration  of  the  hire  to  be  pt* 
iythe  plaintiff,  and  proved  that  ue 
hire  was  to  be  paM  by  the  cowsfe'*^ 
it  was  held  not  to  be  a  vnnanc^ »« 
consignor    being   liable   by  i*'^ 
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Moon  V.  Wilson,     i  Tkna  Bep. 

48  Inanaetionon  a  poliej  of  insur- 
aoee  the  declaration  stated  that  af- 
ter the  makinc  of  the  poliej  the 
ship  sailed  ;  the  evidenee  was  that 
she  sailed  before;  held  that  the 
variaaee  was  immaterial.  Peppin 
T.  Solomons,    5  Term  Rep.  4<96. 

A#  Proof  that  defendant's  boat  ran 
down  the  plaiotitf's  in  the  halfway 
reach  in  the  Thamies  will  support 
an  allegation  that  the  boat  was  run 
down  in  the  JJiames,  near  the  half 
way  reach)  in  an  action  on  the  case 
for  negligence;  becanse  the  place 
is  not  material :  JUiter,  if  the  place 
be  material ;  as  where  a  justifica- 
tion is  local.  Drewry  t  Tiriss.  4 
3W*m  Ilep.  S5S. 

40  So  where  an  action  on  the  case 
was  brooeht  upon  an  agreement 
that  the  defendant  would  procure 
the  plaintiff  a  booth  at  the  horse 
race  on  Bamet  common  ;  and  the 
declaration  alleged  Bamet  common 
to  be  in  JUiddleseXf  whereas  it  was 
in  Sertfordf  yet  held  to  be  surplus- 
agC}  because  it  was  immaterial  to 
the  agreement  whether  darnel  com^ 
mon  lay  in  MideUesex  or  Hertford, 
Frith  V.  Oratf.  ^  Tirm  Rep,  061,  n. 

46  Eridenee  of  a  house  situate  in  the 
parish  of  M,  will  support  an  aver- 
ment  of  a  house  '^  at  8.^^*  8.  being 
extra-parochial,  and  both  places  u- 
sually  going  by  the  name  of  8,  BuT' 
bice  V.  Jakes.     1  Bos.  Sf  PuU.  22S. 

47  In  an  action  against  the  defendant 
for  negligence  as  an  attorney,  in  not 
prosecuting  a  debtor  of  the  plain- 
tiff's to  judgment ;  the  return  of  the 
ivrit  on  which  the  debtor  was  ar- 
rested being  laid  to  be  in  the  20th 
year  of  the  reign,  &e.  and  the  writ 
itself  appearing  to  be  returnable  in 
the  ^Hh  year,  this  was  held  to  be  a 
fatal  variance,  even  though  the  day 
of  the  return  was  alleged  in  the  dec- 
laration under  a  videlicet.  Oreen  v. 
Bennett*    i  T^ria  Bep.  6d6. 

48  An  allegation  in  a  plea  that  ^^  J, 
by  his  writing  sold  the  aftermath 
of  land  to  D.,"  was  held  not  proved 
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byevidem^e  that  (under  a  sfatute 
enabling  A.  to  sell  by  writing)  at  an 
auction  held  for  the  purpose  of  sel- 
ling it,  B.  was  the  purchaser ;  that 
B.  gave  a  promissory  note  fur  the 
sum,  and  that  B.h  name  was  writ** 
ten  (by  .^'s.  agent)  in  the  printe<l 
catalogue  as  the  buyer.  Symondtf 
V.  Bait.  8  Term  Rep.  101. 
40  A  variance  in  setting  out  one  of 
several  covenants  in  a  lease,  on 
which  breaches  were  assigned,  viz. 
the  Cellar-beer  field,  instead  of  tho 
*9ller*beer  field,  being  considered  a 

5 art  of  the  description  of  the  deed 
eclared  on  ;  though  the  plaintiff 
waived  going  for  damages  on  the 
breach  of  that  covenant  $  is  fatal. 
FUt  V.  Green.    0  East^  188. 

00  Where  the  plaintiff  in  an  action 
quare  claufium  fregit^  declared  b'y 
the  name  of  WHliam  Robinson^  and 
in  the  deed  under  which  he  claimed 
title,  he  was  named  FFilliam  T.  Ilo* 
binson^  the  variance  was  held  im- 
material, as  the  letter  T formed  no 
part  of  his  namo,  th«  law  recogniz- 
ing only  one  cii  ristian  name.  Frcmk- 
lin  V.  TalimaJ^e.    0  Johns.  Rep.  8^ 

01  Where  the  plaintiff  declared  on  a 
contract  by  which  the  defendant  a- 
greed  to  pay  him  a  certain  sum,  for 
half  the  land  taken  for  a  certain 
road ;  and  the  contract  produced  at 
the  trial  was,  that  the  defendant 
was  to  pay  for  all  the  land,  the  va- 
riance was  held  fatal.  Craufordy. 
MorrelL    8  Johns.  Rep^  S03. 

See  Smith  v.  Baah.  8  Johnson^s  Rep., 
84. 

02  A  variance  between  the  date  of  the 
bond  as  stated  in  the  declaration, 
and  as  it  appears  on  oyer,  is  a  mat- 
ter of  substance,  and  fatal  on  the 
plaintiff's  special  demurrer  to  the 
defendant's  bad  rejoinder.  Cooke 
V.  Ghraham.    3  Craned,  220. 

II.  In  Indictments. 

1  Where  a  word  is  misrecited  and 
mutilated  in  an  indictment,  and  the 
party  has  boitnd  himself  to  a  literal 
reoUal>  it  is  fatal,  if  the  nmlilated 
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word  is  iUelf  A  word,  tbough  it  do 
not  make  sense  witL  the  context ; 
but  not,  if  it  is  not  a  word.  Eexv. 
Be^h.  i  Doug.  i0#9  n. 
Yet ''^  ^ustrialia^^  in  the  name  of  the 
SoiUfi  Sea  company,  instead  of  •Aus^ 
traliay  has  been  held  to  be  fatal  in 
an  action.     Ihid. 

2  Deelaration  of  an  indictment  at 
the  general  quarter  sessions,  which 
was  in  fact  at  the  general  sessioasy 
no  material  Tariance.  the  word 
quarter  beinc;  surplusage.  Utisby  v. 
fVaison,    2  Black,  1050. 

3  Where  the  omission  or  addition  of 
a  letter  does  not  change  the  word  so 
as  to  make  it  another  word,  sueh  a 
word  is  not  material  in  indictment 
for  perjury.  Underwood  for  under-* 
stood,  not  fatal.      Bex  ▼.  Beach* 

Cowp.  229, 

4>  Variance  between  the  indictment 
and  the  ctrtiorariy  fatal.  •Anon,  3 
8aUc.  80. 

B  Undertook  for  understood^  in  an  in- 
dictment for  perjury,  held  an  im- 
material variance.  Bex  v.  Beach. 
Cowp.  229.  Cited.  1  Term  Bep. 
237. 

6  An  indictment  for  an  assault  had 
these  words,  ^^  whereby  his  life  was 
greatly  despaired  of;"  an  indict- 
ment for  perjury  committed  on  that 
trial)  setting  forth  the  former  in- 
dictment, omitted  the  word,  ^^  des* 
paired,^  which  was  supplied  by  the 
court.  Bex  v.  J)lay.  (Doug.  183.) 
Ibid. 

7  An  indictment  for  perjury  stated 
the  bill  in  chancery  to  be  directed 
to  Bohert  Lord  Henley^  &c.  whereas 
it  was  to  Sir  Bobert  Henley,  Knt. 
&e.,  and  the  objection  was  over-ru- 
led. Bex  V.  Lookup,  cited.  1  Term 
Bep.  zw. 

III.  In  Becords,  or  reciting  t!ie}n. 

1  Scire  facias  pro  non  performatione 
citjusdam  promissionis  et  assumption 
nis,  and  in  the  record  several  prom- 
ises, held  a  variance.  Baynes  v. 
Forrest.    2  8tr.  893. 

9   Variance  between  judgment  and 


writ  of  error,  the  addition  ii  (he 
writ  being  ^^  Esqaire,"  and,  in  the 
judgment,  ^<  Gentleman."  Mim. 
Lqm,272. 
8  Variance  between  ivrit  and  ordert 
fatal.    Jinan,    l  Sdk.  ii5. 

4  On  nul  tiel  record ;  and  upon  pro* 
ducing  of  the  record,  it  agreed  witk 
the  record  pleaded  in  omtuto.  oily 
in  the  words  apud  fVestmomsterim, 
instead  of  which,  there  vas  thr 
word  idneunque ;  held  no  failore  of 
the  record.  Boberts  v.  Frictdd* 
1  L.  Baym.  702. 

5  On  an  information,  under  a  priTile 
statute,  a  misrecital  of  the  com- 
meneement  of  the  parliament  is  fi- 
tal,  after  verdict  on  the  plea  of  not 
guilty.  Boyce  v.  fVhitaker.  i  Doa^. 
97,  n. 

6  The  introduction  of  an  Qoneaoia^ 
word  in  the  recital  of  any  ioilni- 
ment  in  a  declaration  (asof^if^ 
in  setting  forth  the  sherirs  preffpt 
to  the  returning  officer  in  an  tdioo 
for  bribery)  is  not  a  fatal  variance. 
King  V.  Fippet.    1  Doug.  t»*^  «• 

7  In  an  action  founded  ob  a  statate 
of  P.  &  M.  it  is  a  fatal  mistake  in 
the  description,  to  declare  vpon  it 
as  of  the  sane  year  of  both,  i^ 
V.  Oreen.    i  IJaug.  402. 

8  No  material  difference  betweei 
eosts  and  damages.  Bavenari^' 
Bafter.    3  Salk.  214. 

9  Earl,  a  sufficient  deieriptiNf 
though  the  christian  name  be  mi- 
taken.  Ingoldby  y.  Mar^  t^* 
816. 

10  Judgment  against  the  inhabitaDlf 
of  part  of  three  parishes,  and  vnt 
of  error  of  a  judgment  a5aiB»t  the 
inhabitanU  of  the  three  IMW'^J.^ 
quashed  for  variance.  The  K^ 
V.  The  Inhabitants  of  M  Saints,  i» 
Derby,  and  anotiier.    2  fife*,  itto. 

11  The  record  in  an  action  for  hw' 
imprisonment  set  forth  a  few  of  the 
first  words  in  a  bill  of  MM»x^ 
and  then  added  an  &c.,  the  4^c.  **' 
held  by  Lee,  C.  J.  to  be  no  varmwe 
from  the  bill  of  Middlesex,  ^ 
read  at  the  trial.  ffUson  v.  .w»- 
fcm,  cUed.    i  Term  Bep.  ;887. 
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i2  An  averment  in  a  deelaratioo^  of 
the  day  of  a  former  trial  mast  ex- 
aetJ  V  agree  with  the  reeerd  to  be 
produced  in  evidenee  to  support  it^ 
though  it  be  laid  under  a  vuielicU, 
Fope  V.  Foster,     4  Term  Rep,  690. 

IB  In  an  aetion  on  a  jodgroent,  if  the 
deelaration  state  the  judgment  to 
have  beeo  recovered  in  a  term  dif- 
ferent from  that  whieh  appears  on 
the  record,  it  is  a  failure  of  record. 
RasiiaU  v.  JStratUm,    i  H.  Black.  49. 

14  It  is  also  a  variance  if  the  decla- 
ration states  the  judgment  against 
one  defendant  ouly^  wheu  it  was  a- 
gainst  more  than  one*    Iidd» 

id  By  starule  28  Kliz.  e.  4>9  sheriffs 
are  liable  to  a  penalty  for  taking 
more  than  a  i^ertain  sum  on  execu- 
tions ^^  ujiou  the  body,  lands,  goods, 
or  chattels ;"  a  declaration  on  this 
act,  in  reciting  the  statute,  stated 
it  thus,  ^  body,  lands,  goods,  and 
chattels ;"  and  this  was  held  to  be 
a  fatal  variance  in  arrest  of  judg- 
ment.     Rex  V,  J^arsack^     6  Term 

Rep.  rri. 

Id  Any  niatcrial  misreeital  of  a  stat- 
ute in  a  declaration  founded  on  the 
statute,  is  a  ground  to  arrest  the 
judgment.    Ibid, 

1^  Whetlner  a  mere  literal  misreeital, 
not  varying  the  sense,  be  also  a 
ground  to  arrest  the  judgment  P  ^u. 
6  Tenn  Rep.  776. 

18  In  an  aetion  on  the  case  for  a  ma- 
lieious  prosecution,  it  is  not  materi- 
al fop  the  plaintiff  to  prove  the  ex- 
ftet  day  of  his  acquital  as  laid  in 
the  declaration,  so  that  it  appears 
to  have  been  before  the  aetion 
broaeht ;  and  therefore  a  varijinee 
in  that  respect  between  the  day 
stated  in  tlie  record,  which  was  pro- 
duced to  prove  the  acquital  is  not 
material  f  the  day  not  being  laid  in 
the  deelaration  as  part  of  the  de- 
scription of  such  record  of  acquit- 
al. FurceUy.Macnamara,  9  East j 
137. 

Id  In  an  action  of  debt  on  recogniz- 
ance of  bail,  the  declaration  laid 
the  venue  in  Greene  county,  and  sla- 
^d  timt  S.  F.  came  into  the  su- 


preme  court,  and  by  name  of  B,  PI 
of  K,y  in  said  county,  farmer,  be- 
came bail,  &e.,  and  the  bail-piece 
offered  was  written  ^  Delatcare,  ss, 
J.  H,  is  delivered  to  bail  to  S.  F.  of 
the  town  of  K,  in  said  county,  farm- 
er, &c.and  was  taken  before  a  judge 
of  Delaware  county  common  pleas ; 
and  the  recognizance  roll  stated 
that  8.  F,  of  the  town  of  K.  and 
county  of  A,  fiirmer"  came  into 
court  and  became  bail,  &c.  It  was 
held,  that  there  was  no  material  va- 
riance between  the  declaration,  and 
the  bail-'piece,  and  recognizance 
roll,  the  description  in  the  deelara- 
tion being  set  out  according  to  the 
sense,  and  not  according  to  the  te- 
nor. Rodman  and  others  v.  Forman 
adm,  of  Forman.  8  Johns,  Rep.  26. 
2D  In  a  declaration,  in  an  action  a- 
gainst  a  sheriff  for  an  escape,  the 
plaintiff  set  forth  the  judgment,  and 
the  substance  of  the  execution,  bnt 
not  inhaec  verba;  and  at  the  trial, 
there  appeared  to  be  a  variance  of 
one  oeot  between  the  amount  of 
damages  in  the  judgment,  and  in 
the  execution,  it  was  held,  that  the 
execution,  notwithstanding,  ia  as  ad- 
missible in  evidence.  Bissel  v.  Kip^ 
5  Johns.  Rep,  89. 

lY .  How  to  he  taken  advantage  of. 

i  Variance  of  the  sum  in  a  jude^ment 
is  not  cured  by  a  remittet.  Coy  v. 
Hayman.    2  8tr,ii7i, 

2  Variance  between  writ  and  court 
not  pleaded  without  craving  oyer  of 
the  writ.  Bragg  v.  Digby,  2'Salk, 
668. 

3  In  an  action  against  three  on  a 
promissory  note,  two  of  whom  are 
stated  to  be  outlawed,  the  third  may 
take  advantage  of  the  mibuomer  of 
his  companions,  upon  the  general 
issue,  on  the  ground  of  a  variance 
between  the  contract  declared  upou 
and  that  proved.  Gftrdon  v.  Aus- 
tin.    4  Term  Rep,  611. 

4  The  court  will  not,  on  motion,  per- 
mit a  defendant  to  take  advautap;^ 
of  a  variance  between  the  sum  w^'h* 
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lioned  in  the  ac  etiatn  part  of  the 
latUaty  and  tlie  declaration.  Tur^ 
ing  V.  Jones.  6  Term  Rep.  402. 
0  Though  they  will  when  the  vari- 
ance is  ID  the  nature  of  the  action ; 
as  where  the  plaintiff*  sues  out  a 
writ  quare  clausum  fresity  and  de- 
clares in  trover,     ibid. 

6  So  when  the  objection  is  to  the 
plainliff*'s  right  of  suing,  as  if  he 
Mue  out  a  \\  rit  in  his  own  name,  and 
declare  us  executor,  a  Term  Rep. 
402:  and  Douglas  ^'al.  v.  Jrlam.  H 
Term  Rep,  416. 

7  If  the  will  be,  that  the  defendant 
answer  in  *^  a  certain  plea  of  tres- 
pass on  the  ease  on  promises,"  and 
the  declaration  be  in  debt  for  goods 
noid  and  delivered,  and  money  bor- 
rowed, the  conrt  will  discharge  the 
defendant  on  entering  a  eoinmon  ap- 
]iearance.  tChr  v.  8heriff.  2  Bo9. 
ij-  VuU.  333.  . 

%  The  court  of  K.  B.  refused  to  %{i 
aside  the  proceedings  for  irregnlar- 
ily  for  a  variance  between  the  ori- 
ginal writ  and  the  declaration. 
Spalding  v.  J^ure  4*  ^hers.  6  Term 
Rep.  363. 

0  The  court  of  conomon  pleas  refus- 
ed to  set  aside  proceedings  for  ir- 
regularity, where  the  clausmf  regit 
was  against  two,  and  the  declara- 
tion against  one.  Spencer  v.  Seatt. 
1  Bos.  *§•  rulL  i  9, 

10  The  distinction  is,  that  in  proeess 
not  bailable,  if  (he  writ  be  joint  and 
1  he  declaration  several,  it  is  regu- 
lar.-*-<Secus,  in  bailable  proeess. 
Loveridge  v.  Rotham.  i  Bos.  ^ 
Full.  49  :  and  4  Term  Rep.  697,  n. : 
and  4  East,  089. 

11  But  if  process  be  sued  out  in  the 
name  of  one  plaintiff,  and  the  deela- 
ration  delivered  in  the  name  of  two, 
it  is  bad.  Rogers  v.  Jenkins.  ± 
Bos.  4"  ^wW.  883. 

12  Where  on  report  of  referees,  judg- 
ment was  entered  up  in  a  court  of 
common  pleas,  for  99  cents  more 
than  was  reported  fo  be  due,  the 
judgment,  on  a  writ  of  error  to  this 
court,  was  held  to  be  erroneoas, 


and  reVerged.  Stafford  v.  Tojt 
Zandt.  2  Johns.  Cos,  60. 
18  In  aetion  of  debt  on  an  award,  trae 
copies  of  the  award  were  served, 
with  the  declaration, oQ^the defesd- 
ants,  attorney ;  but  the  award  set 
forth  in  the  declaration  varied  fron 
the  otfer^  and  from  that  conlaioed 
in  the  nisi  pritis  record.  Tbe  de- 
fendant pleaded  no  such  award,  and 
a  verdiet  was  found  for  (be  niaio- 
tiff.  It  was  held  that  if  (be  defeo- 
dant  meant  to  avail  himself  of  (lie 
variance  between  the  deelaratioa 
and  the  oyer,  he  should  liave  de- 
murred specially,  instead  of  plead- 
ing no  award ;  and  that  as  tbe  proof 
corresponded  with  the  nisi  pnas  ^^ 
cord,  at  the  trial,  the  defeodant  was 
too  late  to  take  ad  vantage  of  then- 
riance,  nor  could  the  verdiet  beset 
aside  on  the  ground  of  aiirpriie,tf 
the  oyer  contained  a  true  copy  af 
the  award.  James  v.  Walrutk.  8 
Johns.  Bfip.  410. 


VENDOR  AND  VBNDBB 

Where  a  vendee  of  goods  orden  a 
particular  mode  of  eonveyasee.  be 
must  stand  to  the  Joss,  if  any  bap- 
pens.     Vale  V.  BatfU.     Cowp.  »♦• 

y£NlR£  DB  NOVO. 

1  Upon  an  information  forprisiiog 
and  publishing  a  seditiona  hbel) K 
ry  found  defendant  guilty  of  prist- 
ing  and  publishing  enly  ;  ^^^^ 
upon  a  ven.fao.  de  novo  was  oroer- 
ed.  Rexy.fVoodfaU.  0  Burr.  SHU 

2  A  venire  de  novo  may  be  gr«B*«« 
when  there  is  a  general  verdiet  wr 
entire  damages,  and  tberc  »tf  «▼»' 
deuce  on  all  the  counts,  and  ^ 
of  them  are  bad  in  law.  Soigs» 
V.  Jimbroae.    l  Doug.  877. 

3  A  court  of  error  may  P*Pj^  *  ^' 
nite  de  now.     Orant  v.  dstle. 
Doug.  722.  . 

4  But  there  is  no  instance  of  a  e^ 
of  error  granting  a  reniff  *  ^^ 
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to  an  inferiour  coart.      Treror  v.  f^ti  the  action  arises  in  two  coun- 

ff'aU.    2  Doug.  782,  n.  ties,  plaintiff  may  lay  it  in  either. 

5  The  eourt  of  king^s  beneh  will  J^non.    2  S(dk.  669. 

grant  a  venire  de  novo  to  the  great  ^  ^  Where  the  cause  of  action  arises 

sessions  in  fVales.    Dames  y.  Fierce,  in  two  counties  the  venue  shall  not 

'^  Doug.  732,  n.  be  laid  in  a  third.    Shireiy  v.  Col- 

6  Cxenerally  speaking,  a  court  of  er-  lis,    2  Black.  9^. 

rur  .eannot  award  a  venire  de  novo  ^    A  peer  may  lay  his  action  for  scan- 

vvhen  the  proceedings  originate  in  Ai/um  mog^tiatum  against  him  where 

an  inferiour  eourt.    Trevor  v.  fValL  he  pleases;  but  on  just  ground  of 

1  Term  Hep,  idt.  suspicion  that  there  cannot  be  a 

7  But  where  there  was  a  bill  of  ex-  fair  trial,  the  venue  shall  be  chane- 
eeptions  to  the  rejection  of  evidence  ^  9  otherwise  not.    Earl  of  Sam- 

1    ill   the  court  of  great  sessions  in  t<^'c^  v.  Miller.    Lqffty  210. 

Ualffs,  and  upon  error  in  B.  R.  the  4r    If  a  barrister  brings  a  transitory 

evidence  was  deemed  *  admissible;  aetion  he  may  lay  the  venue  in 

ihe  court  of  B.  R.  thoiiglit  them-  Middlesex^  and  keep  it  there.    Jfur* 

stelves  ealled  on  to  auard  a  venire  roughs  v.  WiUes.    2  L.  Uaym.  1996. 

de  novo  (iuto  the  next  English  conn-  ^r.  822. 

iy ;)  as  without  the  iuiervention  of  ^    AVhen  the  cause  of  aetion  arises  in 

the  jury  no  final  judgment  conid  be  Berunck  only,  the  venue  shall  be 

given  on  the  record.     Davles  v.  t"  Mnihumierlandj  comme  semhle. 

rieree.    2  Term  Rep.  130.  Mayor,  Sfc.  of  Berwick  v.  Ewart. 

[And  see  the  note  in  p.  126 ;  and  also  ^  B^k.  1036. 

the  notes  in  Johnstone  v.  Sutton^  i  0    An  attorney,  though  resideni  ia 

Term  Rep.  028,  as  to  the  power  of  the  countnr,  may  lay  and  retain  the 

a  eourt  of  error  to  award  a  venire  venue  in  Middlesex.    Pye  r.  Leigh, 

de  novamJi  2  Black.  1060. 

8  That  ahe  eourt  will  only  award  a  ^  In  transitory  actions,  plaintiff  has 
venire  de  novo  where  there  is  a  de-  ^  ^^^  to  lay  the  venue  where  he 
fective  Undine  in  the  verdict ;  see  pleases.  Slau^ter  v.  Bradock.  4 
GoodtUie  d.  Jones  v.  Jones.  7  Term  ^^^^rr.  2M7. 

llttp,  bZ.  8    Averment  of  faets  in  Middlesex^ 

9  Where  a  fact  is  not  eontroverted  either  immaterial  or  repugnant,  will 
at  the  trial  of  a  cause,  nor  litigated  not  warrant  laying  tne  venue  in 
before  the  jnry,  and  the  eounsel  o-  Middlesex  of  an  action  \  upon  cus- 
mitted  to  have  it  inserted  in  the  toms  arising  in  Berwick.  The 
xpecitti  verdict  at  the  time,  snppos-  Mayor  of  Iberwiek  v.  Ewart.  2 
ing  it  might  be  added  afterwards,  Black.  1068. 

the  court  will  order  a  venire  de  no-  0    Any  officer  of  the  courts  of  Wed- 

vo,  to  ascertain  such  fact,  unless  the  minster  may,  when  plaintiff  in  a 

opposite  party  will  consent  to  a-  transitory  action,  lay  his  venue  in 

mend  the  special  verdict  by  insert-  Middlesex. 

ing  it.    J.   S[  8.  Watson  v.  Ada-  The  elerks  of  assize  are  officers  of 

pid.    t  Johns.  Eep.  100.  the  courts  at  Westmintter.    Kfiight 

V.  Bamaby,     2  L,  Raym.  1208.    2 

VENUE.  Salk.  670. 

10  Where  an  aetion  is  founded  upon 

1*  Laying.  two  dependent  matters  arising  in 

II.  Changing.  different  counties,  the  venue  may 

he  laid  in  either.    A  mis-trial  is 

I.  Laying.  tiot  aided,  unless  the  venue  is  laid 

in  the  proper  eounty.      Philip  v. 

1    Where  evideuce  necessary  to  sup-  Ektison.    l  L»  Raym*  100. 
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11  Ruled,  that  tlie  want  of  a  venue  is 
only  curable  hy  8ueli  a  plea  wbich 
admits  the  fact  for  the  trial,  where- 
of it  was  necessary  to  lay  a  venue. 
•inon,    3  SaUc.  381. 

12  A  barrister  has  the  privilege  of 
laying  the  venue  in  Jniddlesex^  al- 
though the  cause  of  action  arose  in 
another  county.  Spelwariy  Esq,  a 
Barrister  v .     i  WUs,  159. 

1  Black.  19. 

13  •S^j  by  deed  executed  in  London  for 
seeuring  the  repayment  of  money 
lent  to  /?.,  is  appointed  receiver  of 
iS.'s  rents  in  Middlesex^  with  a  pre- 
tended  salary  which  enables  him  to 
retain  usurious  interest ;  he  accord- 
ingly receives  the  rents  in  Middle^ 
sfiXf  bnt  settles  the  account  in  Lon- 
dofij  and  there  pays  the  balance  on 
which  the  usurious  interest  is  al- 
lowed ;  the  offence  is  completed  in 
Londmi,  and  the  venue  in  a  qui  turn 
action  for  the  penalty  is  properly 
laid  there.  Scott  q.  t,  v.  Brest.  ^ 
Term  Rep,  Q3B. 

14  It  seems  it  might  be  laid  in  either, 
for  where  there  are  two  facts  which 
are  necessary  to  constitute  one  of- 
fence, aud  tney  take  place  in  two 
different  counties,  the  plaintiff  may 
ex  necessitate  lay  the  venue  in  either. 

2  Term  Rep.  3^1. 

±5  Where  there  are  several  facts  ma- 
terial to  the  plaintiff's  action  aris- 
ing in  different  counties,  he  may 
bring  his  action  (covenant)  in  either. 
The  Mayor,  ^c.  ofJLmdon  v.  C^e* 
7  Term  Rep.  588. 

16  If  a  draft  be  given  for  nsurious  in- 
terest and  a  receipt  taken  for  it  in 

«the  connty  of  J.  and  the  draft  be 
afterwards  exchanged  for  money  in 
the  county  of  B»  the  usury  is  com- 
mitted in  the  county  of  i?.,  and  the 
venue  mnst  be  laid  there.  Scurry 
q.  t.  V.  Freeman.    2  Bos.  Sf  PulL  881. 

17  The  offence  of  selling  coals  of  a 
different  description  from  those  con- 
tracted for,  upon  the  statute  8  G.  2, 
e.  26,  8.  4,  is  complete  in  the  coun- 
ty where  the  coals  are  ddivered^ 
and  not  where  they  were  contracted 
iW,  the  contract  not  being  for  any 


specific  'parcel  of  cpab,  bot  fst  a 
certain  quantity  of  a  certain  ie- 
script ion.  Bnt thewd justly measuiF' 
ing  such  coals  is  a  ioeal  omission  o( 
a  local  act,  required  by  the  f3tk 
sect  ion  of  the  act  ts  be  performed 
at  the  place  where  the  coals  ait 
kept  for  sale,  at  which  place  the 
bushel  of  queen  Anne  is  required  to 
be  kept  and  used  for  the  purpose  of 
measuring  the  coals  into  sacks  of  a 
certain  description,  in  which  thej 
are  to  be  carried  to  the  boyer ;  aod 
therefore  the  offence  is  local)  aod 
must  be  laid  in  the  eoonty  \\Iieri 
the  coal9  were  put  into  the  fiaeks 
without  bavins  been  so  justl^ma- 
sun^.  Butterfield  q.  t.  v.  WMU, 
4  East,  385. 

18  A  scire  facias  upon  a  recof^izanet 
of  bail  taken  in  open  court  in  E  K. 
is  properly  suable  in  Middlesex^ 
where  the  record  is;  though  all  ihe 
previous  proceedings  which  eosi- 
menced  by  original  were  in  I/wAw. 
And  sembley  that  it  could  not  be  su- 
ed elsewhere  than  in  MiddksiX' 
CoKeter  v.  Burke.    5  East,  4«l. 

19  The  venue  in  the  maigin  may  flj 
sistj  bnt  cannot  hurt  the  plaintiff 
MeUary.  Barber.   ^  Term  Hep.  SST. 

SO  In  a  plea  in  abatement  that  anoib- 
er  person  ought  to  have  been  mi 
with  the  defendant,  it  is  not  neces- 
sary to  lay  a  venue.  JWai  v.  w 
Qaray.    7  Term  Btp.  543. 

2i  And  if  it  be  pleaded  that  soch 
other  person  is  alive,  to  wit,  la 
iS^n,  it  will  be  considered  as  p!e«J- 
ed  without  any  venue.  7  ■«'* 
Rep.  24-3. 

22  An  action  tof  use  and  occomIiob 
is  not  local  in  its  nature,  berag 
founded  on  privity  of  contraet* j^ 
on  nrivity  of  estate.  Ofrptfrem 
d[  Mw-Yerk  Y.  Dawson.   ^J^^ 

CaseSj  830. 

23  An  action  of  deU  in  this  eonrt^ 
a  judgment  in  a  court  of J^f^ 
pleas,  is  a  local  action,  and  the  v^ 
Bue  must  be  laid  in  the  count?  wb^"' 
the  judgment  was  given.  Barfts^* 
Kenyan.    2  Johns.  Cases,  ssu 
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n.  CImnging.  mus.      Godfrey  v.*  PhilpoL     2  i. 

Baytn,  1418. 

%    If  the  deelaratton  be  delivered  so  14  Evidence  of  partiality  most  be  ex* 

early  ia  term,  that  the  defendant  tremely  strong  to  kiduee  the  court 

has  eight  days  in  the  term,  he  can-  to  ehang^  the  venue  in  a  criminal 

not  move  to  change  the  venue  the  information.     The  BSlng  v.  Harrism 

next  term.    ^spUn  v.  Qruy,    1 8tr.  3  Burr.  1880.    i  BUek.  378. 

2iU  15  K  the  defendant  be  a  barrister  or 

2  Venue  changed  from  London  to  attorney,  he  may  change  the  venuo 
Carmarthen.  Tindale  r.  Chffipie.  to  Middlesex,  tieauiau  v.  Ling,  d 
2  Sir.  ±270.  SaUc.  668. 

3  Venue  not  changed,  to  lose  an  as-  16  Venue  changed  on  an  action  of 
size.  Haworth  v.  WiUett.  2  Str.  false  imprisonment,  through  an  ap- 
1180.  prehension  of  a  partial  trial.     My^ 

4  Venue  not  to  be  changed  into  a  lock  v.  Saladine*  1  Black.  480.  3 
county  palatine,  nor  in  scandalum  Burr.  1564. 

magnatum.     Lady  Falconbridge  t.  17  Venae  refused  to  be  changed  in  an 

Forrest.    2  8tr.  so7.  action  of  scan^ia^m  wa^lfia^titii.  Th» 

5  The  plaintifi*  mav  amend  the  ve-  Ihdce  of  JV^olk  v.  SlderUm.  2 
nue.    atroud  Y.  Tilly.    2  Sir.  ±1^2.  Salk.  ^62. 

6  Venue  changed  from  London  to  18  Per  Holty  C.  J.  The  motion  to 
Middlesex  on  motion.  Oifford  t.  change  a  venue  ought  to  be  within 
Lechmere.    2  Str.  8.'37.  eight  days  after  the  declaration  de- 

T    Veuue  changed  when  it  is  mani-  livered.    Jinon.    2  8a!k.  663. 

fest  that  there  cannot  be  a  fair  tri-  10  Venae  changed  after  an  order  for 

al  where  laid.    The  Mayor  of  Foole  time  to  plead.     Rowley  v.  JlUen, 

V.  Bennet.    2  Str.  874.  fVils.  318. 

S    Motion  to  discharge  a  rule  for  But  not  where  defendant  is   under 

changi  og  the  venue,  the  action  be-  terms  to  plead  issaably,  and  take 

ing  on  a  promissory  note,  but  refus-  short  notiee  of  trial  at  the  first  sit> 

edper  Cur.    Anon.    xWils.^i.  iimiisL  London  or  Mddlesex.  Ibid. 

9  After  the  venue  is  changed  upon  n.  o. 

the  common  affidavit,  the  court  will  ^  Venue  niever  changed  in  debt  Du" 

not  alier  it  again,  upon  an  affidavit  jdessis  v.  Chalk.    2  Str.  878. 

that  the  witnesses  live  in  ScotUmdy  ^1  The  court  will  not  change  the  ven- 

and  will  not  come  so  far  as  London^  ue  into  the  next  adjacent  county  to 

bat  are  willing  to  come  to  Carlisle.  a  Welch  county,  nor  into  a  J^orthem 

Fo^oe  V.  Gale.    1  Wils.  162.  county  where  the  assizes  are  held 

10  Venue  not' changed  in  an  action  but  once  a  year,  if  moved  in  Mich^ 
f^!;ainst  a  lisbterman,  &e.  for  goods  aelmas  or  ailary  term  because  of  de- 
lost.     Hetmcoafs  Case.     2  SaUc.  lay.  Moore  v.  Pemhaugh.    1  Wils. 

670.  188.       2  Str.  ±256. 

11  The  venue  cannot  be  changed  but  22  Venue  changed  after  a  judge's  or- 
into  a  county  where  the  whole  cause  '    der  (o  take  notice  of  trial  in  Mid- 
of  action  arose.    Herring  t»  jDu-  dlesex.       Wightman  v.  Thompson.^ 
rarU.    1  Wils.  178.  1  Willes,  245. 

12  On  a  motion  to  ehange  the  veone,  23  Not  in  transitory  only,  but  in  local 
per  Cur.  take  a  rule  to  try  it  in  the  actions,  the  court  will  change  the 
next  county.  ■  ex  dem.  May"  venue,  if  there  be  an  urgent  call  of 
or  of  Bristol  y,    —I —  I  Wils.  77.  justice,  not  otherwise  to  be  answer- 

18  Mr.  Faxakerley  moved  to  change  td.    .^iton.    LoMj  49. 

the  venue  info  Chester;  and  it*  was  2ii  An  action  of  false  imprisonment 

granted  per  Cur.  because  this  court  against  the  sheriffs  of  London  wag 

can  send  down  the  record  by  niitti-  laid .  ia  JUidHeseXj  and  upon  the 
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eommoQ  affidavit  a  rule  was  made^ 
that  the  venue  should  be  changed 
to  London  ;  but  then  it  was  said^ 
that  the  officer  of  the  counter  was 
subject  to  the  sheriffs^  and  so  there 
could  be  DO  good  trial ;  for  which 
reason  it  was  moved  back  to  Jificf* 
dlesex.  Qerard*s  Case.  2  Salk.  670. 

25  Venae  not  to  be  changed  into  a 
third  county  without  consent. 
Sotithouse  V.  nook,    2  8tr.  1215. 

26  The  plaintiflf  has  his  election  in 
transitory  actions;  the  defendant 
cannot  chanse  to  a  county  where 
the  cause  did  not  arise,  except  up- 
on special  circumstances,  ^noru 
Laffty  890. 

Change  not  to  be  so  granted  as  to 
cause  unnecessary  detay.    IhH. 

^  On  motion  to  change  the  venue  in 
TrinUif  term,  declaration  being  de- 
livered in  Easier  term  per  Cur.  an« 
less  it  appears  upon  the  face  of  the 
declaration,  that  the  plaintift'  was 
not  entitled  to  a  plea  to  enter,  we 
expect  an  affidavit  when  the  decla- 
ration was  delivered,  that  thereby 
the  court  may  be  ascertained.  Cro^ 
ket^s  Case.    2  Salk.  670. 

28  A  venue  not  to  be  changed  in  ac- 
tion on  promissory  notes.  '  D^wneSj 
om^  Sic.  Y.  Brian.    2  Black.  993. 

29  Whether  the  venue  can  be  chang- 
ed by  the  court  of  king's  bench  into 
Wales  ?  Qiiere.  Fries  ▼.  Griffith. 
1  fFils.  221. 

30  It  seems  that  the  venue  may  be 
chane;ed  into  fFaUs*  Waddingion 
TkellwelL    4  Burr.  2400. 

31  Venue  changed  from  London  to 
Cannarihenskire  in  Wales.  Freeman 
V.  Owtfn.    2  Black.  963. 

32  A  plaintiff  undertaking  to  give 
material  evidence  in  A.  in  order  to 
retain  the  venue  there,  and  failing, 
must  be  non-suited.  SanUer  v. 
Ekard.    2  Black.  103 1. 

83  After  plea  pleaded,  not  to  move 
to  change  the  venue.  Ananymam. 
Lofftn  82 1« 

34  Plaintiff  allowed  to  bring  back  the 
venue  after  plea  pleadedL  Bnuk-' 
shaw  V.  Ropcins.      Cowp.  409. 

39  Venue  cuAged  to  the  next  eauji- 


ty,  oa  affidavit  that  there  could  ntit 
be  a  fair  trial  in  the  proper  eoan- 
ty.    Mayor  of  Bristol  v.  Frodvr, 

1  Wils.  298. 

36  Venue  refused  in  an  action  for 
a  (also  return.  The  ITtng  v.  t^ 
Mayor jrf  Oxford.    2  Salk.  669. 

87  An  affidavit  to  chan^  the  vesDe 

from  Ji.ioB.   must  state  that  the 

cause  of  action  arose  ia  A,  andnU 

in  A,,  or  elsewhere  out  ofB,  Mtn 

V.  QnffiUiA.    3  Term  Bep,  49J. 

38  The  venue,  in  an  action  for  a  libel* 
written  in  one  county  and  scot  info 
another,  cannot  be  changed  into  liit; 
county  where  written;  for  the  de- 
fendant cannot  swear  that  theeanse 
of  action  arose  whollv  inthateosB' 
tv.  Pinkney  v.  CoUins.  i  Tma 
Bep.  071 ;  and  ClissoU  v.  CUssoll 
1  Term  Bep.  61.7. 

39  But  the  court  will  chan^  the  tc- 
nue,  in  an  action  ibr  a  libel,  ioto  a 
county  in  which  it  was  both  wriKen 
and  published.  Freeman  v.  JVbr 
ris.    3  Term  Bep.  806. 

40  So  if  written  in  England  and  sent 
by  letter  out  o  f  the  kinedom,  itmaj 
be  changed  (from  Lomon  where  it 
was  laid)  to  the  county  where  writ- 
ten. MetcalfT.  Marmam.  3  Teroi 
Bep.  608. 

41  Where  the  canse  of  action  arwe 
partly  in  Derbyshire  and  partly  m 
Ireland^  the  court  refused  to  ehasse 
the  venue  from  London  to  Derh^^o^ 
an  affidavit  that  the  cause  of  action 
arose  in  Derby  and  Ireland,  and  wjt 
in  London  or  elsewhere  than  in  Dff- 
by  and  Irdand.  Walker  f .  ffrt^- 
4  Ras^  400 

42  Rule  absolute  in  the  first  ins<A"<^^ 
for  changing  the  venue  from  w 
Eng^  to  a  Welsh  county,  on  the 
nsual  affidavit.  Hopkins  y^  ijfj 
SindHufi^hesY.  Hughes.  eEasl,^^-^ 

43  In  debt  on  bond,  the  court,  spoa 
the  applieatioB  of  the  defesdw^j 
will  change  the  venae  te  the  pls^' 
where  his  defence  ariies,  ajd  «« 
plaiatiPs  as  well  as  A«  «f", 
ant's  witnesses  reside.  ^^^ 
Tn^.    1  Term  Rep-  y^*-     .  j, 

44  But  see  several  instatices  »0^ 
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dtinUar  ftpHplieations  were  refused,  50  In  an  action  for  infringing  a  pa- 
whea  the  oefendanl'^  witnesses  on-  tent,  (he  plaintiff  cannot  change  the 
]y,  resided  in  the  county,     i  l^erm  venue  from  ^Middlesex  to  any  other 
Rep.  78  ^,  n.  county.     Cameron  r.  Gray,  5  Term 
45  In  an  action  on  a  promissory  not0  Rep,  d63« 
the  court  of  C.  P.  will  not  change  51  It  is  no  answer  to  an  applicafion 
the  venue  from  London^  tb  the  eoun«  to  change  the  venue  from  London  lu 
ty  where  it  was  made,  on  the  de-  Essex^  on  the  usuai  affidavit  in  an 
fendant'H  stating  that  all  his  wit-  actfbn  commenced  by  asisignees,  that 
nesse^  live  there ;   but  if  his  affida-  the  commission  was  issued  and  thd 
vit  shew  the  number  of  his  witness*  bankniptcy  declared  in  Middlesex^ 
es,  and  that  a  serious  inconvenience  and  the  assignees  chosen  in  London^ 
wouid  arise  from  bringing  them  up^  but  in  such  case  the  plaintitTs  can 
it  will.    Evan3  v.  Weaver,    l  Bos^  only  retain  their  venue,  by  undertak- 
en FulL  21.  ing  to  give  material  evidence  where 
i6  Nor  will  they  ohange  the  venue  in  it  is  laid.      Clarke  S(  al.  Assignees 
an  aetidn  on  an  award,  though  the  y.  Reed,    J)/*ew  Rep.  3  iO^ 
declaration    contain    the    common  B2  If  the  venue  be  changed  from  j9. 
counts  ;  nor  oblige  the   plaintiff  to  to  B,  on  the  usual  affidavit  that  the 
undertake  to  give  evidence  on  the  cause  of  action  arose  wholly   in  B. 
count  upon  the  award.      Whiibum  ti'hen  in  fact   part  of  the  cause  a- 
V.  Staines.    2  Bos.  Sf  PulL  355.  rose  in  another  eoonty,  the  court 
4f7  Where  the  cause  ol*' action  substan*^  will  order  the  i?enttf^  to   be  brought 
tially  arises  in  another  county  than  baek  to  t^.      CaiUand  v.  Champion*. 
that  in  whioh  the  venue  is  laid  by  7  Term  Rep.  205. 
the  pla  intiff,  and  the  convenience  53  Though  the  r^nue  be  changed  by 
and  jus  tice  of  the  case   require  the  the  defendant  upon  a  false  affida- 
trial  to  be  had  there,  where  all  the  vit,  yet  the  plaintiff  cannot  bring  it 
Witnesses  reside,  at  a  great  distance  back  to  the  county  where  it  was 
from  the  county  where  the  venue  is  first  laid,   without  the  usual  under- 
laid ;    the  court,  on  the  application  taking  to  give  material  evidence  ia 
of  the  defendant,  will  change  the  that  county.  Price  {Bart)  v  ^ood^ 
venue,  oo  his  agreeing  to  admit  a  burne.    6  East^  433. 
particular  fiict  which   in  point  of  51*  An  affidavit  of  the  plaintiff,  that 
lorm  exists  in  the  original  county.  the  cause  of  action  arose  inhere  the 
Holmes  t.    fVainWright.      3  Eakj  venue  is  laid,  is  not  sufficient  causo 
329.  for  him  to  shew  against  the  chang* 
4iS  The   eourt  (C.  P.)  will  not  dis-  ing  the  venue.     Sut  he  must  als» 
charge  a  rule  for  clianging  the  ve-  umertake  to  give  material  evidence 
nue  tram  *A.  to  £f.,  upon  an  affidavit  in  that  place.    French  v.  Copinger^ 
shewing  that  the  cause  of  action  a-  1  ff.  Black.  216. 
rose  partly  in  Ji.  and  partly  in  B. ;  6S  An  application  to  change  the  venue 
and  that  all  the  witnesses  reside  ia  from  A.  to  B.  in  an  action  for  goods 
Ji. ;  the  plaintiff  must  undertake  to  sold  and  delivered,  upon  an  affida- 
gtve  material  evidence  in  w9.     ^n-  vit  that  the  cause  of  action  arose 
skaiv  V.  RuiUey,    J^ew  Rep.  ItO.  at  B.  and  not  elsewhere,  may  be 
40  In  an  action  on  a  deed  that  court  successfully  answered  by  an  affida- 
will  not  change  the  venue  to  the  vit  that  the  goods  were  sold  at  C 
county  where  it  was  executed  on  the  Collins  r.  Jacobs.    B  Bus,  6[  PulL 
ground   of  the  witnesses   resffling  579. 

there ;    when  from  the  pleadings  it  56  Where  a  role  to  change  the  venue 

appears  not  tn  be  necessary '  to  pro-  in  an  action  of  assumpsit  from  ^. 

diice   many    witnesses.       fVatt    v.  to  B.  has  been  discharged  of  the 

Daniel.    1  Bos.  8[  Pall.  425.  plaintiffs  undertakinj;  to  give  evi- 
voL«  III.           54 
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dencc  of  some  matter  in  issae  aris- 
ing in  Jl,^  the  iiHdertaking  is  com- 
piled  with  by  provins;  a  rale  of 
eourt  in  d.  that  the  defendant  shall 
he  at  liberty  to  |>aj  money  into 
court ;  though  ihttt  role  was  ob- 
tained after  the  discharge  of  the 
rule  for  changing  the  venue  ;  for 
the  payment  of  money  into  court  is 
an  admission  of  the  cuose  of  action. 
IVatkins  v.  Towers.    2  Term  Rep. 


^*  if* 


D7  SucJi  undertaking  of  a  plaintiff 
may  be  supported  by  proof  of  the 
cause  of  action  being  in  a  foreign 
country.  Gerard  v.  De  Robeck.  1 
U.  Black,  280. 

68  Proving  a  deed  inroUed  of  record 
in  A.  i«  a  sufficient  compliance  with 
the  rule.     2  Term  Rep.  27 j. 

B9  The  defendant  cannot  diange  the 
venue  after  a»  onler  for  time  to 
plead,  on  ihe  termn  of  pleading  is- 
suably  and  taking  short  notice  of 
trial  tor  the  first  sittings  in  London 
or   MiddhMX.      Shipley  v.  Coopen 

.    7  Ti^rm  Rep,  698. 

60  But  merely  taking  out  a  summons, 
for  time  to  plead,  if  defendant  do 

.  not  accept  the  terms,  is  no  waiver 
of  the  right  to  change  the  venue. 
WVson  V.  Harris.  2  Bos.  Sf  Pull. 
330. 

6JL  After  plea  pleaded  the  venne  can«- 
not  bo  changed.  Tal$nash  v.  Pen~ 
ner.    s  Bos^  Sc  Pull.  li. 

62  But  if  the  defendant  plead  pending 
a  rule  nisi  for  changing  the  venue, 

^  the  court  will,  notwithstanding,  al- 
low him  to  change  the  venue.    lb. 

63  In  covenant  upon  a  lease,  a  view 
'    being  proper  to  be  had,  the  venae 

was  changed  to  the  county  where 
the  premises  lay ;  though  most  of 
the  plaintifPs  witnesses  reside  in  the 
county  where  the  venue  was  laid* 

.    Hadinott  v.  Cox.    8  Eafit^  268. 

•^  The  venue  may  be  changed  in  an 
action  for  criminal  conversation,  in 
the  usual  aiUdavit,  that  the  whole 
cause  of  action,  if  any,  arose  in  the 
county  to  which  it  is  changed ;  for 
the  whole  cause  of  action  is  the 
tL'csposs  oa  the  plaintiff's  wife ;  and 


the  venue  can  only  be  broQ{;^t\»ttk 
by  the  plaint^s  andertaking  to 
give  material  avidenee  ia  the  oh- 

final  county.  Guard  v.  Hodge.  10 
^astjS2. 

65  The  venue  will  not  bs  changed  on 
the  usual  affidavit,  unless  the  plain- 
tiff will  stipulate  to  give  material 
evidence  in  the  county  whei«  Ike 
venue  is  laid.     1  Johns.  Cases^  240. 

65  In  an  action  of  assumpsit,  the  ve* 
Bue  will  not  he  changed,  on  the  geo- 
eral  affidavit  Wheaton  v.  SktssoH- 
2  Johns.  CaseSj  Hi. 

67  The  venue  in  a  cause  in  which  the 
corporation  of  MwYork  was  o 
party,  was  laid  in  the  city  of  .Vifr- 
Fork}  and  the  court  refused  !• 
change  it,  merely  on  that  aeeoonfi 
on  the  bare  allegation  that  an  in- 
partial  trial  eould  not  be  had  in  the 
city  and  county  of  Mw-Foiic.  Cor* 
ptfration  of  J^ew  Fork  v.  Davson. 
2  Johnn.  Cos.  33d. 

68  An  affidavH  to  change  the  rtm 
made  by  the  defendant's  attoroer 
stating  that  the  plaintiff  confc*i«i 
that  t  he  cause  of  action  arose  in  a- 
Dother  county*  is  sufficient.  Seea 
V.  Gibbs.    2  Johns.  Cases,  116; 

A  counter  affidavit  of  the  plaintiff^ 
that  he  believed  lie  could  not  ha« 
a  fair  trial  in  the  county  to  whica 
the  venue  was  moved  to  be  ohangw 
is  not  enoughs  He  ought  Iok«» 
the  fiicts  on  which  his  belief  is  »«• 
ded.     Ibid.  «    .    *  ♦* 

69  The  affidavit  of  a  defendant  » 
change  the  venue,  must  be  po«ti«, 

'  if  he  swears  to  his  belief,  it  i««» 
sufficient.  Franklin  et  d'  v.  ^' 
derhUl.    2  Ji^ns.  Rep- ^^ .    ^. 

If  the  plaintiff  stipulates  U>  ^^^^ 
terial  evidence  in  the  coaoty  wsej 
the  venue  is  laid,  or  be  oott»o»w^' 
he  may  retain  it    Ibid.  .j 

70  In  transitory  actions,  the  p»w» 
will  not  be  allowed  to  «^f"' jj; 
venue,  upon  a  stipal»tiofl  w  P  ^ 
material  evidence  i«  , -^j-at 
where  it  is  laid,  if  ^^^if^!. 
satisfies  the  court,  that  he  w  ^.^ 
terial  witnesses  residing  *"  "^^ 
taut  eounty  f  nuless  the  p»« 
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\«iU  also  swear,  that  he  has  materia 
al  witnesses  residing  in  the  eounty 
where  the  venue  is  laid.  JUanning 
▼.  Dawning-    2  Johns.  Bep.  453. 

An  affidavit  to  ehange  the  venue  inast 
he  direct  and  positive,  that  the  eause 
of  aetioQ  an>se  in  another  eounty, 
and  not  state  it  argumentativelj. 
Ibid. 

The  court  have  an  equitable  power  as 
to  venues,  which  thej  will  exercise 
to  promote  the  eouvenienee  of  suit- 
on,  and  to  save  eipenee  to  the  par- 
ties.   Ibid. 

71  Where  the  cause  of  action  arises 
in  the  county  where  the  venue  is 
lui(U  and  the  plainlift*  has  material 
witnesses  residing  there,  he  shall 
retain  the  venue,  notwithstanding 
the  defendant  has  material  witness- 
es in  a  distant  eounty.  Stouten- 
bergh  v.  Legg  and  others.  2  Johns. 
Rep.  4^1. 

72  In  an  action  for  a  libel,  if  the  defen- 
dant swears  that  the  libel  was  pub- 
lished in  a  different  eounty  from 
that  ill  which  the  venue  is  laid,  and 
that  he  has  a  number  of  material 
witnesses  residing  in  such  eountv, 
the  vennc  will  be  changed.  JV*tc%- 
oUon  V.  Lothrop,  3  Johns,  Reports^ 
139. 

73  The  defendant  may  move  to  change 
the  venue  after  issue  joined,  and  at 
any  time,  where  there  has  been  no 
loss  of  trial,  and  no  delay  will  be 
produced.  Eknt  v.  Dodgei  8  Johns* 
Hep.  44r. 

7%  Oq  a  motion  to  ehange  the  venue 
ou  account  of  material  witnesses  re- 
siding in  another  county,  the  defen- 
dant ought  to  state  the  number  of 
his  witnesses,  otherwise  the  court 
cannot  intend,  that  he  has  more 
than  one«  Minor  v.  Garrison  and 
Baker.    4  J(^ns.  Rep,  48 1. 

7S  Wliere  the  plaintiff  undertook  to 
bear  all  the  expences  of  bringing 
the  defendant'tt  witnesses  to  the 
place  where  the  venue  was  laid,  a 
motion  to  change  the  venue  was  de- 
nied. Worthy  v.  Oilbert,  4  Johns. 
Rep.  492. 

Ou  a  motion  to  change  the  venue,  no 


CMts  are  allowed  on  either  side. 
Ibid. 
76  In  an  aetion  of  trespass  de  bonis  os- 
partatis  ihe  venue  had  been  ehange 
ed,  on  the  usual  afiidarit,  IVum  O- 
nondaga  tottnty  to  Saratoga,  where 
the  tresjpass  was  eommitted ;  and 
the  plaintift'  allteri^ards  applied  t^ 
•bring  back  the  venue  to  tbe  county 
of  Onondaga^  on  the  ground  that  he 
had  U\o  or  more  material  witnesses 
residing  in  that  county;  but  the 
court  refused  to  grant  the  molitm, 
unless  the  plaintiff  would  stipulate 
to  give  material  eiidenee  arising  in 
the  eounty  of  Onondaga.  Ross  v« 
Lown.    8  Johns.  Rep.  394. 


VERDICT. 

I.  Errors^  S^e.  for  which  a  verdict 

tcill  be  set  aside. 
II.  Errors  cured  by  verdict,  and  other 
points  relative  to. 

I.  Errors,  S[c.  for  which  a  verdict  w^l 

be  set  aside. 

» 

1  A  verdict  shall  be  set  aside  for  ex- 
cessive damages,  where  the  jury 
have  gone  out  of  the  ease.  Seaie 
V.  Hunter.    Lofft^  28. 

2  The  court  set  aside  the  verdict  be- 
cause one  of  the  jurymen  was  not 
returned  on  the  nisiprius  panne), 
but  answered  to  the  name  of  a  per- 
-son  who  was.    •\'^orman  v.  Beamorfl. 

Willesy  484. 
8  Where  a  plaintiff  has  stated  his 
title  defectively  or  inaenrately,  it  ir 
presumed,  after  verdict,  thiit  all 
eireumstanees  necessary  to  support 
his  action  were  proved.  Rushton  v. 
^spinall.    2  Doug.  683. 

4  If  there  is  a  general  verdict,  and 
entire  damages,  on  a  deelaraticn 
containing  some  count*  bad  in  law, 
it  is  error,  ami  not  cured  by  verdict. 
Eddowes  t.  H^pkinB.  1  liaug.  377. 
.And  Grant  v.  Jstle.    2  Doug.  7i?o. 

5  An  indebitatis  assumpsit  in  an  infe- 
rior conrt  must  state  the  8on<tdora- 
tion  of  the  promise  to  have  iirista 
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nitliin  (he  jurifldiction  $  otherwise 
it  will  be  even  aAer  verdict 9  bad. 
"  V.  Lee,     1  Z».  Ha^m,  21 1. 

6  The  fnUe  deiieriplioii  oT  a  public 
statute  is  eveu  aAer  verdict  fatal, 
if  ihe  parly  expressly  reiers  to  the 
litatute  he  hag  described.  Mistak- 
ing the  place  of  holdins^flie  parlia* 
iiient,  at  \%hith  a  statute  was  made, 
14  a  false  deseription  of  the  statute. 
\Vhere  a  parliament  stated  to  be 
held  UMlil  a  partieular  day,  such 
day  is  included.  The  praeliee  of 
entering;  recordaturs  to  prevent  the 
alterations  of  records  is  out  of  use. 
Biri  qui  tain  v«  IloihtvelL  l  L,  Ray' 
%nond^  J  to. 

7  A  consent  to  be  bound  by  verdict 
in  one  cause  out  of  several  upon  the 
same  question,  means  such  a  verdict 
as  ought  to  stand.  Ilodson  v.  Rich'^ 
ardson,    8  Burr.  1477. 

8  A  verdict,  wrong  delrvered  by  the 
foreman  of  the  jury,  set  aside.  Co' 
f^an  v.  Ehden  and  another.     1  Burr, 

383. 

Q  Court  set  aside  verdict  for  smalU 
ness  of  damages  when  the  jury  mis- 
took a  point  of  law.  Woodford  v. 
Eadf'S  and  another,     1  Str,  423. 

iO  Verdict  finding  the  election  of  a 
mayor^  and  that  he  had  not  taken 
the  sacrament  v^ithin  the  year,  not 
a  good  election,  without  a  negative 
fiiuliiig  that  there  was  no  prosecu- 
tion.     JIarten  v.  JerJcin,      2  Str. 

1 1 43. 
it  A  verdict  must  comprehend  the 
whole  insue  ;  if  it  does  not,  a  judg- 
ment enirnd  thereon  will  be  erro- 
neous. Miller  v.  TretSy  Exchequer. 
1  L.  Rai^mond,  32k 

12  Where  the  jury  drew  lots,  the 
court  set  aside  the  verdict,  though 
it  was  according  to  evidence.  Hale 
V.  Cove,    1  Str,  642. 

13  An  action  in  the  debet  and  detinetj 
which  oufi:ht  to  have  been  inthed!e- 
tvmt  only,  is  objectionable  after  ver- 
dict. An  action  of  debt,  by  a  man 
as  executor,  ought  to  be  in  the  deti^ 
net  only.  Holdin  v.  Sutton,  i  L. 
Rayw.  608. 

1  h  Verdict  obtained  by  trick,  set  a- 


tide^  without  eosti.     Adsmony, 
George,    i  Burt,  352. 

15  ^.  and  B,  being  iodieted  for  a  e on- 
spiraoy  to  defraud  C.  the  jnry  fotmi 
a  verdict,  that  there  was  an  agree- 
ment  between  A,  and  B,  to  obtain 
money  from  C,  but  with  an  inlent 
to  return  it  again.  This  was  held 
not  to  be  a  verdict  of  acquittal,  nor 
any  verdict  on  which  a  judgment 
could  be  given.  The  Peojde  v.  01- 
cott.    2  Johns,  Cases,  301. 

16  Where  all  the  counts  iuaMara* 
tion  are  for  the  same  entire  of  te- 
tion,  and  one  of  them  is  goGd,aiul 
the  others  bad,  and  a  jurT  fit'd  & 
general  verdict,  whether  jodjwcnl 
can  be  arrested  for  the  bad  cuunii? 
Qi/cKTf.^  Bayard  v.  ..Malcolm  et  ai 
in  error.    2  Johns,  iiep.  550. 

17  A  verdict  will  not  cure  a  miitaka 
in  the  nature  of  the  action,  hsk- 
ranee  Company  of  Jlixandm  t. 
Young.    1  Cranch,  332. 

18  After  verdict,  every  assumfsUvi 
the  declaration  is  to  be  taken  a.<aii 
express  assumpsit.     1  Cranehi  8*1. 

II.  Errors  cured  by  verdicty  and  (^ 
points  reiative  to. 

1  Indebitatus  •Sssumpsit  for  woaey  re- 
ceived  by  the  defendant  for  tke 
plaintiff  ad  usum  defendant,  beld 
well  alter  verdiet.  Palmer  v.  fltot- 
ly.    1  Salk.  a*.    1  L.  Baym,  ««• 

2  It  is  no  objection  after  verdict,  tktt 
an  action  for  covenant  for  i»t  re- 
pairing, life,  was  brought  aodtiied 
m  a  foreign  connly,  that  deM  be- 
ing onredby  the  statute  16  g*"; 
Car.  2,  c.  8.  The  BmMh  ^^'  ^/ 
Utchfieldy.  Slater.    Wmj*^^- 

3  Difference  of  opinion  amongst  m 
jury,  and  they  agree  the  •^•J?[jJ| 
shall  decide  ;  verdict  good,  wwrf- 
icinr.  Philips.     Lofft,7U 

4  In  declaration  by  adminWrf^!'^* 
want  of  alleging  by  whom  ftdmiBj* 
tration  was  committed,  is  cored  uj 

5 leading  nan  est  f actum,  and  a  rer- 
ict-     Qidley  v.  WillifWS'    i  ^Z'' 
87.    1  L.   ilaym.  634. 

5  Where  one  of  the  jurors,  wli«« 
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ehrisflftu  name  was    Harrt/,   was  a  stranger  may  be  difttrained  for  a 

naraeii  ifeir^  in  (he  vetiire,  habeas  modem  rent  service  the  instant  they 

corpora,  and  the  posteaj  the   conrt  eome  upon  the  premises  ;  liable  to 

refused  to  set  aside  Ihe  verdict  giv-  the  distress  if  they  came  thereon 

en  by  him  and   eleven   other  jury-  either  by  the  default  rf  the  owner, 

men  properl)^  named.       fVray  v.  or  with    his  consent.      Kemp    v. 

Tnorn.     fFUles  488.  Crews,    1  L.  Raym.  167. 

0    The  court  will  not  receive  the  af-  i^  Jissidefd  damna,  for  assidunt  dam* 

fidavit  of  a  juror  respecting  the  mis-  nHf  well  on  a  verdiet.    Redwood  v. 

conduct  of  ihejfirymen.    JV*.  a.  487.  Coward,      l  Salk,   328.      1  Lord 

7  If  there  is  a  general   verdict  of  Raym,  147. 

^^  guilty''  on  an  indictment,  it  is  13  In  case  for  a  false  return  (o  a  writ 

suiliclent  if  one  of  the  counts   is  against  the  bailiff  of  a  liberty,  if 

good.     2  Voug.  730.  the  declaration  sets  out  the  sub- 

8  An  action  was  brought  in  Jl/i^/eo  stance  of  the  writ,  and  avers  that 
sf'x  on  an  obligation;  the  condi*  the  sheriff*  for  the  execution  thereof 
lion  was  to  pay  n  ^^uni  of  money  at  made  his  mandate  to  the  defendant, 
such  a  place  in  London,  TJie  de-  it  willy  after  verdiet  at  least,  be 
fendant  after  oyer  of  the  bond  and  good,  though  it  does  not  state  spe- 
coudition  pleaded  payment  at  the  eifically  the  tenor  of  the  mandate, 
day,  &p.;  and  on  the  insiie  joined,  The  bailiff*  of  a  liberty  cannot  exe- 
it  was  tried  in  Middlesex  before  the  cute  process  unless  he  has  a  war- 
lord chief  justice  Hoity  and  verdiet  f&nt  from  the  sheriff*.  Hamon  v. 
for  the  plaintiff*.     And  Ihe  last  day  Jennyn.     1  £..  Raym.  189. 

of  the  term,  Mr.  Harris  moved  in  ***  Upon  a  general  verdict  for  the 

arrest  of  judgment,  that  this  ought  crown  on  an  information  for  subor- 

to  have    been  tried  in  London  $  but  nation  of  perjury,  though   some  of 

held,  that  it  was  aided  after  verdict.  the  assignments  were  bad,  yet  if  any 

Maitland  v.   Taylor,     2  L.  Raym,  of  them  were  good,  the  court  must 

121Z  give  judgment  for  the  crown.     The 

9  A  declaration  against  a  man  for  4u<^  y-  Rhodes.  2  L,  Raym.  886. 
causing  water  to  flow  through  pipes  ^^  Desiring  a  juror  to  appear  in  his 
near  the  fonndat  ion  of  the  plaintiff's  cause,  which  was  between  a  miller 
house,  and  neglecting  to  repair  and  a  baker,  no  ground  to  set  aside 
them,  so  that  the  wafer  flawed  verdiet.  SneU  v.  TimberelL  i  Sir, 
through  tliem,  and  capped  the  foun-  G-^* 

dation  of  the  plaintiff^s  house,  is  on-  ^^  In  debt  on  single  bill,  and  nil  debet 

exceptionable  after  verdict,  though  pleaded,  the  jury  find  nil  debet  to 

it  does  not  expressly  state  that  the  part,  and  d^  to  the  rest,  well  af- 

nipes  were  the  defendant's,  that  he  ter  verdict.      Hadley  v.  Stiles.    2 

laid  \\u)m  there,  or  that  he  is  bound  8alk.  66l<. 

to  repair  them.    In  such  action  the  ^^  It  is  a  general  rnle,  that  the  eonrt 

plaintiff  need  not  set  forth  his  title  ^iH  not  set  aside  a  verdict  in  an 

to  hi^   house  ;    it   is   suffieient  for  action  for  a  personal  injury,  on  ac- 

him  to  shew  that  he  was  possessed  count  of  the  smallness  of  the  dam* 

of  it.    Iloare  v.  Dickinson,     2  L,  ages.    Mauricei  v.  Brecknock,    2 

Raym.  1568.  Doug.  009,  010. 

10  Verdict  cures  defect  in  setting  out  Unless  the  smallness  of  the  damages 
a  litle,  thongh  it  cannot  enre  a  de-  arose  from  a  mistake  in  point  of 
feefive  title.      8mM  ex  de.  Baker^  law.    Ibid, 

y- Cole  and  Skinner.    2  Burr,  i±59,  18  A  verdict  cures  ambiguity,  or  an 

i^  If  an  issue  could  have  been  mate-  imperfect  state  of  the  plaintiff's  ti- 

''ial)  it  shall  be  intended  after  ver-  tic,  but  not  an  omission  of  what  is 
diet  that  it   was  so.     The  cattle  of 
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the  gist  of  the  action.  Rushtany. 
•Sspinall.    2  Doug.  683. 

i9  After  verdict,  nothing  is  to  be  pre- 
flumed  but  what  is  either  expressly 
stated  in  the  declaration,  or  neces- 
sarily implied  i'rom  those  facts 
which  are  stated.  Spicers  r.  Far'' 
Jeer.    2  Doug,  628.  n. 

20  Damages  given  in  trespass,  given 
at  a  time  not  yet  come  ;  it  shall  be 
intended  another  time  was  proved. 
dcton  V.  Eels.    2  Satk.  66  i2. 

2i  In  a  declaration  consisting  of  sev- 
eral counts  upon  indebitatus  asmmp' 
sit^  if  there  is  a  nominative  case  to 
the  assumpsit  in  the  first  count,  it 
shall,  after  verdict  at  least,  if  ne- 
cessary, be  extended  to  the  assump" 
sit  in  the  rest.  The  gist  of  an  ao- 
tion  cannot  even  after  verdict  be 
taken  by  intendment.  Though  se- 
veral considerations,  some  of  them 
which  are  bad,  are  mentioned  in 
one  assumpsit^  and  general  damages 
given,  the  piaintiflT  sh£ll  have  his 
judgment.  Roe  v.  Gatehouse*  1 
L.  Raym.  ±4f52.    Salk,  663. 

22  No  objection  can  be  taken  afler 
verdict  to  a  traverse  on  a  cogni- 
sance for  rent,  that  the  defendant 
was  bailiS'.  Redding  v.  Lion.  1 
L.  Raym,  405. 

2^  Verdict  not  to  be  set  aside  for 

smallaess  of  damages.      Haywari 

v.  J^ewion,    2  8tr,  9iO. 
24i  Et  taken  disjunctively  after  a  ver« 

diet    Burgess  v.  Braxier.    i  Str. 

59  4f. 

25  After  a  verdict,  the  eoart  will  sup- 
pose every  thing  to  be  right,  onless 
the  contrary  appears  on  the  record. 
Bull  V.  Steward.     1  fFils.  255. 

26  Court  will,  after  verdict,  over-rule 
an  objection,  which  they  would  have 
listened  to  upon  demurrer.  Weston 
V.  Chapman.     3  Burr,  i.725. 

27  Declaration  claiming  under  a  grant 
from  sir  William  Sands^  who  was 
an  et^quire  at  the  time  of  the  grant, 
aided  after  verdict.  The  King  v. 
The  Bishop  of  Chester.    3  Salic.  236. 

23  Though  a  special  verdict  mistates 
a  fxaU  yet,  if  the  mistatement.  does 
Bat  aSeet  the  m'irit>)  of  the  eauso, 


and  the  eorreeting  it  wouldHet  is  a 
frivolous  objecttoD,  it  shall  Dolbe 
altered. 
AAer  a  fact  has  once  been  judieiallj 
tried  and  ascertained,  a  pany  to  lite 
proceeding  is  estopped  from  deiiT- 
ing  its  truth.  Trevibam  v.  Loir- 
rence.  2  L.  Raym.  1036.  1  iSa/H*. 
ara.    3  SaUc.  ±57. 

29  If  a  man  agrees  to  ride  withoot 
whip  or  stick,  or  other  arms,  an  al- 
legation that  he  rode  without  whip 
and  stick,  or  other  arms,  is  unex- 
ceptionable as  an  averment  of  per- 
formance after  a  verdict  for  biio. 
Burgess  v.  Bracher.  2L.  Kap. 
1366.     2  Salic.  59^. 

30  If  a  stattit^  makes  the  receiver  of 
stolen  goods  an  accesbory  (o  (he  fel- 
ony, but  provides  if  the  principal 
cannot  be  taken  so  as  lo  be  prt»e- 
outed  and  convicted,  the  reeeim 
may  be  prosecuted  ^  for  a  roifile- 
meanor ;  an  indictment  A^mihitt 
as  for  a  misdemeanor  cannot  be  ex- 
cepted to  after  verdict,  beeaoseit 
does  not  ahew,  that  the  priDei(tal 
could  not  be  taken  so  as  to  be  pro- 
seen  ted  and  convicted.  The  Kins 
v.  Pollard.    2  L.  Raynumd,  «3ro. 

31  Verdict  for  less  than  40s.,  thetJe- 
fendant  had  leave  to  soggwi  that 
he  resided  in  MiddUsex.  F'Uzpit' 
rick  v.  Piclcernig.    2ffUs.6B. 

82  A  negative  need  not  be  found  ma 
special  verdict,  except  where  ii « 
necessary  to  shew  that  a  pe"®" 
or  thing  does  not  come  within  a 
particular  exception.  The  Maf^^ 
Src  of  J)rMingha;B^  v.  X^«^ 
WiUes,  lir.  , . 

83  After  a  verdict,  w<iere  the  defen- 
dant's name  was  pot  instead  ojiw 
plaintiff's  name,  the  court  will  n- 
ject  the  defendant's  name  as  winq 
surplusage.    Richards  v.  Sunnion.s. 

3  Wils.  40.  ... 

84  In  ejectment  on  the  demiw  ti  »■ 
heir  by  descent,  the  deniiae  ^^a*  "^ 
on  the  day  his  ancestor  Aied;^J^ 
held  well  enough  after  verditu 
Roe,  on  demise  of  frranghm  v.  ^^ 
setf.    3  Wils.  274.  ,  J- 

35  Where  a  special  rerdict  concltifle» 
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generftllyv  the  whole  ease  most  ap-  stood  what  the  iDtenlieii  of  the  jaiy 

pear  oo  the  reeord.    Bex  ▼.  Ckdaer  was,  agreeably  to  whieh,  it  may  af* 

JVavigatioh.    2  Term  Rep.  666.  terwaHs  be  moulded  into  form,    t 

36  AJTter  verdict  in  ejectment  for  a  Dallas,  462. 

messuage  and  tenement^  the  court  41  Verdict  informally  expressed  aid- 
will  ,^ive  leave  to  enter  the  verdict,  ed  by  the  court.  2  Dallas,  91  i,  212,^ 
according  to  the  judge's  notes,  for  42  The  first  verdict  given  in  dollars 
the  mesHua^e  only,  (pending  a  rule  in  the  state  court.  2  Dallas,  219. 
to  arrest  the  judgment)  without  o-  43  In  what  case  the  court  will  allow 
bilging  1  he  lessor  of  the  plaintiff  to  the  plaintiU'to  enter  a  verdict,  giv- 
release  tlie  damages.  UoodtUle  Yt  en  generally,  upon  the  proper  count. 
Otway.    8  East,  337.  2  Dallas,  229. 

37  Where  a  promise  in  one  of  the  44  A  declaration  ibr  foreign  money, 
countM  in  a  declaration,  by  reference  without  an  averment  of  its  value,  ia 
to  the  day  in  the  preceding  counts,  cured  by  the  verdict  finding  the  va- 
was  laid  after  the  breach  assigned,  lue  in  dollars.    3  Dallas^  368. 

the  mistake  was  held  to  be  cured  45  A  declaration  in  the  debet  as  well 

by  the  verdict.    Jlllaire  v.  Oidand,  as  detinet,  though  the  action  is  for 

2  Johns.  Cos,  02.  foreign  money,  will  be  cured  by  a 

3S    Though  the    parties,    after  the  verdict  finding  the  value.    3  Dallas^ 

charge  of  the  judge,  and  before  the  369. 

jury  have  retired,  agree  that  the  46  A  finding  by  the  jury  which  con- 
jury  may  deliver  a  sealed  verdict,  tradicts  a  fact  admitted  by  the 
yel  when  the  jury  come  into  court  pleadings,  is  to'  be  disregarded*, 
lu  deliver  the  sealed  verdict,  either  M^Ferran  v.  Taylor.  3  Cranchy 
party  may  have  the  jury  polled;  270. 

and  any  of  the  jurors  may  dissent  47   A  special    verdict    is    defective 

from  the  verdict  to  which  they  had  which  does  not  find  whether  the  a- 

previously  agreed.     Hoot  v.  iS^-  bandonment  was  in  reasonable  time. 

wood,    6  Johns.  Rep.  68.  Chesepeake  Ins,   Co,  v.  Stark.    6 

There  is  no  legal  verdict  but  a  public  Cranch,  268. 
verdict,  delivered  openly  in  court ; 
and  until  it  is  received  and  record* 

ed  the  jury  may  alter  it.    Ibid.  VESTRY- 

39  After  a  verdict  is  pronounced  in 

court,  by  a  Jury,  they  may  alter  it,  There  may  be  a  select  vestry ;  and 

before  it  is  received  and  recorded.  what  is  laid  only  as  a  circumstance, 

Blaekleif  v.  Sheldon.    7  Johns.  Rep.  need  not  be  proved.    Batson  and  an" 

32.  ather  v.  Sajfer.    2  Str.  728.     • 

After  a  verdict  is  received,  the  jurors 
may  be  examined  by  the  poU,  and 

either  of  the  jurors  may  disagree  to  VIEW. 
thevirdiet    Ibid. 

After  a  jury  have  retired,  to  consider  1    A  view  grantable  only  where  the 

of  their  verdict,  they  may  return  title  is  in  question.      RSsmpsterv. 

into  court  and  hear  evidence,  as  to  Deacon.    2  Salk.  665. 

any  matter  of   which   they  have  2    Method  of  proceeding  in  case  of  a 

doubts.     Ibid.  view.    Before  the  view  is  granted. 

The  court  may  send  a  jury  back  to  the  venire  most  be  returned ;  and 

reconsider  their  verdict,  before  it  is  then  the  rule  is,  that  so  many  of  the 

recorded,  if  there  is  any  mistake.  panel  shall  view,  &e.     Anon.    2 

J^id,  Salk.  665. 

40  Strict  form  in  a  verdict  is  not  ne-  8  A  tenant  in  a  real-  action  may  pray 
cessary ;  it  need  only  to  be  under-  a  view  either  before  or  after  a  de» 
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mandant  lias  coaoted.     Davis  r. 

Lees.     ^7//e6, 344.  VIRGINIA. 

A  view  being  a  dilatory,  is  only  to  be 

granted  in  cases  where  it  is  neces-  1    The  law  of  Virginia  respecili^ 

»ary.     Ibid,  expatriation  considered.     3  Viilks, 

And  conse^ueutlj  it  will  not  be  grant-  133  to  169. 

ed  where  it  appears  that  the  tenant  2    A  payment  of  a  Urliish  debt  inio 

knows  what  lands  are  demanded.  the  treasury' during  the  war,  in  pur- 

Ibid.  suanceof  the  FiVo:iniii  aet,  itt  uo  bar 

Nor  where  the  tenant  is  in  possession  to  the  creditors  recovering  frmn  hi) 

of  no  other  lands  in  the  vill  than  original  debtor  after  the  peace.  J 

the  demandant  sues  for.    Ibid.  Dallas^  199  to  28.). 

And  in  a  counter  plea  (to  a  prayer  of  8    The  Virginia  law  of  1746,  in  n- 

view)  it  is  not  snfficient  fur  the  de-  lation  to  bills  of  exchans:e,  uas  ia 

mandaut  to  say  that  the  tenant  is  in  force  on  the  11th  of  Febrmrij,  CU. 

actual  possession  of  the  lands  de-  8  Dallas^  366  to  368. 

mandcd;  he  must  add,  ^' and  has  4    What  finding  of  a  consideratinnbf 

no  other  lands  in  the  same  vill."  a  jury,  will  take  a  bill  of  eichange 

Ibid.  out  of  the  Virginia  statute.   zM 

But  the  tenant  is  entitled  to  a  view  las,  388. 

when  he  is  in  possession  of  more  The  value  of  sterling  money,  h&sloog; 

lands  in  the  vill  than  those  demand-  been  ascertained    in   ViTginia  h\ 

ed.    Ibid*  statute.    Ibid. 

4>    In  an  action  on  a  writ  of  right,  the  5    The  rights  of  holders  of  mWittn 

tenant  is  entitled   to  a  view  of  the  warrants    igsueil   under  the  roTtt 

premises,  as  a  matter  of  right,  in  proclamation  of  1763,  as  reeoi^iz- 

all  eases,  exeept  those  in  which  it  ed  by  the  laws  of  Virginia,  3  Dtd- 

is   restrained   by  statute.    Inhabit  las,  425  to  466. 

tants  of  Graisesend  v.   Voorhis  et  aL  Operation  of  the  compaet  for  wttlin; 

1  Johns.  Cases,  237.  the  boundaries    between  Ftrginia 

5  The  demandant  in  a  writ  of  right  and    Pennsylvania,  as   to  privtte 
is  entitled  to  a  view,  as  matter  of  rights  previously  acquired.   /^^ 
course.    Haines  v.  Budd.    1  ^ohns. 

Cases,  335. 

6  Where  the  tenant,  in  a  writ  of  VISITOR 
i:ight,  demands  a  view  it  is  the  du- 
ty of  the  demandant,  to  sue  out  the  1    Visitor  of  an  ancient  college  i^ 
writ  of  view,  and  if  he  does  not,  he  visitor  also  of  ingrafted  foundatioos 
will  be  nonsuited.     Seoffidd  v.  Xo-  unless  a  special  visitor  be  appn|' 
die.    1  Johns.  Cos.  390.  «d,  Dotwithstaadia;;  a  remedy  b.T 

distress  is  also  provided  for  bf  »nf 

new  founder.    Saint  John's  W/^'« 

VILL.  Cambridge  v.  TodingUnu    i  Bwr 

108.    1  Black.  71. 

1  Where  a  place  which  is  no  vill  2  If  the  membor  of  a  college  prereni 
shall  be  intended  to  be  a  vill,  after  the  Tisitor  fronf  entering  lato  tpc 
a  demurrer  or  a  verdict  BooA  v.  plan  he  has  appointed  for  the  visi  * 
Johnson.    3  8alk.  380.  ation,  the  administration  of  au  cam 

2  Five  houses  in  an  extraparoehial  by  him  elsewhere  to  (he  officer,  ctxi- 
place  do  not  constitute  a  vill.  Be-  eeming  the  service  of  the  eitati^' 
tween  the  Parishes^of  Stoke  Prior  and  is  a  visitorial  aet.  Where  the  vj*- 
the  Inhabitants  of  the  Manor  of  Qraf^  itor  must  have  the  consent  of  ii» 
ton.    2  dtr.  1071.  seven  senior  fellows  to  the  fe«B«^» 
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of  parlieular  memben^  tbongh  some 
of  Biieh  members  may  ha^e  been 
siispeoded,  their  consent  is  never- 
theless essential  to  the  removal. 
Philips  V.  Bury,    i  L.  Raym.  6, 

8  Offenees  as^inst  the  private  stat- 
utes  of  a  college  are  not  pardoned 
bj  the  act  of  grace.  Bently  v.  E- 
pise.  Etiensis.    2  Sir.  013. 

The  visitor  may  ponish  one  man  for 
an  act  done  by  him  jointly  vrith 
others.    Ibid. 

But  he  must  in  his  citation  pursue  hi9 
authority.    Itid, 

4»  Mandamus  to  a  visitor,  to  restore 
a  canon  whom  he  had  expelled,  re- 
fused. The  King  v.  The  Bishop  of 
Chester.    1  Black.  22. 

If  a  visitor  acts  within  his  jurisdiction, 
his  acts  are  uncontrollable;  if  out 
of  if,  are  void.    Ibidj  25. 

d  Visitor  may  visit  when  he  pleases. 
Ibid.  And  The  King  y.  The  Bish- 
op of  Ely.    1  Blaeh.  ^,  56. 

No  mandamus  to  a  visitor  to  reverse 
his  own  sentence.    Ibid^  26. 

Mandamus  to  a  visitor  to  proceed  on 
an  appeal,  denied,  because  his  au- 
thority, as  visitor,  was  dubious.  lb. 

The  college  may  interpose  to  stop  it. 
Ibid. 

6  Whether,  in  case  a  dean  and  chap- 
ter neglect  or  refuse  to  appoint  a 
canon  residentiary  in  proper  time, 
the  bishop  by  virtue  of  his  general 
visitatorial  power  may  appoint  pro 
tempore  (ill  such  electioiK,  be  had  ? 
^tju  Chichester^  Bishop  v.  Harward 
S;  al.    1  Term  Rep.  6dO. 

There*  is  no  lapse  to  the  bishop  in  the 
case  of  a  eanonry.     Ibid. 

7  In  the  case  of  a  private  eleemosy- 
nary lay  foundation,  if  no  special 
visitor  be  appointed  by  the  founder, 
the  right  of  visitation-  in  default  of 
his  heirs  devolves  upon  the  king,  to 
be  exercised  by  his  great  seal.  Rex 
V.  St.  Catherine's  Hallj  Cambridge. 
4  Term  Rep.  283. 

8  If  a  visitor  of  a  college  has  heard 
and  decided  on>a^[^Dpea],  the  court 
of  K.  B.  has  no  a:itttvbnty  to  exam- 
ine the  legality  of  the  judgment. 
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Rex  V.  Ely  Bishop*     s  Tetm  Rep* 

And  see  Rex  y.  Lincoln  BUhop.  2 
Ter\n  Rep.  338, ». 

0  The  visitor  need  not  hear  parol 
evidence  on  such  an  appeal;  it  is 
sufficient  if  he  receive  the  grounds 
of  the  appeal,  and  the  answer  to  it 
in  writing.    6  Term  Rep.  477. 

10  Mr.  Longmire^  who  had  been  a  fel- 
low  of  Peterhouse.  Cambridge,  and 
bad  vacated  His  fellowship  by  tak- 
ing a  college  living,  but  had  contin- 
ued his  name  on  the  college  boards^ 
is  not  entitled  to  any  preference  in 
the  election  of  a  master,  as  being  a 
member  of  the  domus  or  foundation* 
under  these  words ;  '^  In  cujus  vero 
electione  hoc  imprimis  observark 
volumus,  ot  ipsius  domus  atque  so- 
ciorum  ejusdem  semper  ratio  habe- 
atur,  ut  hi,  si  qui  inter  cos  ad  hoe 
munus  obeundum  inveniatur  idonei, 
cseteris  prceferantur ;  sin  hojusmodt 
in  domo  nulli  extiterint,  turn  aliun- 
de assnmantur."  Rexy.TheBish^ 
op  of  Ely.    2  Term  Rep.  S90. 

11  The  fellows  having  returned  two 
persons  to  the  Bishop  of  Ely  as 
general  visitor,  for  him  to  choose 
one,  according  to  the  directions  of 
the  statutes,  to  which  return  thd 
bishop  is  directed  to  give  pUnamfi" 
dem  and  to  appoint  one  of  them 
quem  magis  utilem  intellexerit,>et 
prseliciat  domui  et  scholaribus,  ab-* 
sque  mora  in  magistrum,  ne  domni 
et  scholaribus  dispendium  ali  quod 
inferat  longa  mora;  and  one  of  the 
persons  returned  being  a  fellow  of 
the  college,  and  the  other  a  member 
of  a  diflerent  college,  omitting  Mr. 
Longmire^  who  was  the  third  candi- 
date ;  the  bishop  cannot  on  that  ac- 
count declare  the  election  made  by 
the  fellows  to  be  null,  and  appoint 
another  than  one  of  the  two  return- 
ed to  him  to  be  master,  as  churning 
by  lapse  under  a  provision  in  the 
statutes,  which  declared  that  in  de- 
fault of  appointment  by  the  fellotvg 

•  within  a  certain  time,  the  bishop 
should  nominate  to  the  mabtership. 
Ibid. 
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i2  And  therefore  tlie  court  iq  toeh 
case,  on  the  bishop's  refusal,  grant* 
ed  a  mandamus  to  him  to  appoint 
one  of  the  two  persons  presented  to 
him  by  ihe  fellows.     2  Term  Rep. 

290. 

is  In  general  the  court  of  B.  R*  will 
,  not  interfere  in  the  ease  of  a  visitor^ 
or  review  any  determination  made 
by  him  in  that  capacity  ;  bnt  this 
was  held  not  to  be  a  case  within 
the  bishop's  general  visitatorial 
power,  his  right  being  restrained 
to  the  selection  of  one  of  the  two 

f persons  presented  to  him  by  the  fel- 
ows,  who  were  the  judges  of  their 
fitness.    2  Term  Rep>  334,  5. 

14  Nor  could  the  appointment  of  the 
bishop  be  said  to  have  been  done  by 
virtue  of  his  visitatorial  power  in 
this  instance,  even  supposing  the 
ease  to  have  been  within  his  (gener- 
al jurisdiction,  because  he  did  not 
cite  or  hear  the  parties  ;  and  it  is  a 
judicial  act ;  and  unless  there  be  a 
general  visitation  of  the  college, 
there  must  be  an  appeal  to  the  vis- 
itor, and  he  should  proceed  on  that. 
2  Term  Rep.  8.S6. 

10  Where  by  the  statutes  of  a  college 
the  ri»ht  of  appointment  to  the  mas- 
tership devolves  on  a  person  nam- 
ed<.  who  is  also  general  visitor,  on 
neglect  of  the  fellows  to  elect,  such 
nominee  has  not  that  right  as  visi- 
tor, but  by  the  special  appointment 
of  the  founder.      2  Term  Rep,  338. 

itl  Then  as  this  was  not  a  visitatorial 
act,  the  propriety  of  the  election 
and  the  bishop's  conduct  cannot  be 
inquired  into  by  himself  as  visitor, 
hecause  that  would  be  to  determine 
on  his  own  right,  for  he  claims  an 
interest  and  asserts  a  right,  and  a 
visitor  cannot  be  a  Judge  in  his  own 
cause,  unless  that  power  be  express- 
ly given  to  him  ;  and  in  all  these 
cases  the  power  of  deciding  the 
quefttion,  and  construing  the  stat- 
utes, devolves  on  the  courts  of  law. 
2  Term  Rep.  838.  9. 

17  Where  by  the  constitution  of  Kve- 
Ur  college,  Oxfordj  the  bishop  of 
Exeter  was  appointed  general  visit« 


jor,  to  visit  by  himself  or  his  com- 
missary once  in  five  years,  ex  q^io^ 
nnless  oftener  required  by  the  col- 
lege; and  it  was  provided  that  he 
might  deprive  the  reotor  or  expel 
the  scholars,  with  this  qualification, 
si  tamen  ad  deprivaiionem  rectxni&, 
aid  ejppulsionem  scholaris  aUctijns^ 
per  episeopum  aid  ejus  eommissarium 
ugatur,  then  if  he  cannot  make  ont 
his  innocence  he  shall  be  removed 
without  further  appeal,  dum  tauten 
ad  ejus  expidsumem^  there  shall  be 
the  consent  of  the  seven  senior  fel- 
lows ;  and  then  if  the  rector  be  re- 
moved by  the  bisliop's  commissary 
etiam  eonserUientibus  four  of  the 
senior  fellows,  he  may  appeal  to  the 
bishop ;  if  the  bisho{)  deprive  the 
rector  without  the  consent  of  the 
four  senior  fellows,  sveh  depriva- 
tion is  good  notwithstanding;  for 
being  general  visitor  he  has  the 
power  of  deprivation  necessarily  in- 
cident to  his  office,  and  it  can  only 
be  abri<|ged  by  express  word.<«  of 
which  there  are  none  here,  for  the 
words  St  tamen,  ^c.  dum  tamen  ad 
^us  expulsionemj  ^c.  relate  to  the 
Jellows  and  not  to  tlie  reetor; 
thousrh  the  words  etiam  consentietdi' 
mis,  &c.  do  qualify  the  commissa- 
rv's  power,  but  not  the  bishop's. 
JPler  etottj  in  thUips  v.  Bury,  2 
Term  Rep.  846. 

1ft  Bnt  if  the  consent  of  the  fonr  sen- 
ior fellows  had  been  neeessaiy  to 
the  deprivation  of  the  rector,  it 
w  ould  not  have  been  sufficient  for 
the  bishop,  having  first  suspended 
some  of  the  senior  fellows,  to  have 
obtained  the  consent  of  the  rest; 
for  the  suspension  made  no  vacancy 
of  their  offices,  bnt  was  only  an  iot- 
pediment  to  their  enjoying  any  ben- 
efit from  them,      2  jirm  Rep.  S5l» 

19  Under  this  constitution  of  tne  col- 
lege the  visitor  can  onl v  vnit  onee 
in  five  years,  unless  called  upon  of- 
tener  by  the  college :  and  if  he  eome 
uncalled  wlthiftlhe  five  years  hi* 
vistitation  Vvotftd  be  void,  and  any 
sentence  be  might  give  a  mere  uoi- 
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iity,  as  coram  non  judiu.    9  Term 
B^,  348. 

20  But  if  a  oiember  of  the  eollege,  ex- 
pelled by  the  reetor  and  fellows,  ap- 
peal to  the  bishop  as  Tisitor,  and 
the  bishop  appoint  a  particular 
eommiBiiary  to  examine  the  matter, 
this  is  not  sueh  a  visitation  as  pre- 
cludes the  bishop  from  visiting  a- 
ft^ain  within  five  years  ex  officio; 
for  as  visitor  he  has  a  constant 
standing  authority  at  all  times  to 
hear  and  redress  the  grievances  af 
the  particular  members.     2  Tenu 

21  So  where  the  bishop  appointed  a 
visitation  to  he  held  in  the  chapel 
on  the  I6tli  Jnw,  and  the  rector  and 
fellows  refused  to  open  the  doors  on 
the  day  appointed,  but  protested  in 
the  area,  and  the  visitor  called  over 
all  their  names,  and  swore  a  person 
to  prove  the  summons,  and  went  a- 
way  virithout  doing  any  more ;  and 
afterwards  lie  appointed  another 
visitation  in  the  hall  on  the  24th 
July  following,  and  called  over  the 
names,  and  registered  the  act  of  i6th 
June,  notwithstanding  a  protest  a- 
gainst  all  the  proceedings,  this  vis- 
itation is  good,  and  what  passed  on 
the  16th  June  was  no  visitation.  2 
Derm  Rep.  848,  9,  S07. 

23  The  visitatorial  power  is  an  ap- 
pointment of  law,  and  is  not  of  ec- 
clesiastical origin .;  where  the  inter- 
est of  a  charity  is  vested  by  the  do- 
nor in  trustees,  there  the  law  does 


by  the  ordinary.    If  he  is  visitor  a- 
ordinary,  an  iq^peal  lies  to  his  sn« 
perior ;  if  as  patron,  no  appeal  lies 
Ibid. 

25  Where  a  visitor  has  power  to  de- 
prive, his  sentence  is  not  eiamina- 
ble  either  as  to  the  cause  or  the 
truth  of  the  fact  in  a  court  of  law ; 
so  that  if  a  deprivation  be  pleaded, 
there  is  no  occasion  to  shew  the 
cause,  nor  is  it  traversable  even  in 
a  visitation.    2  7b*m  Bep.  346, 851. 

26  Though  the  statutes  of  the  college 
enumerate  several  olTences  for 
which  the  rector  shall  be  deprived^ 
a.nd  contumacy  is  not  one  of  them, 
yet  that  doth  not  lend  to  abridge  the 
visitor's  power  of  deprivation  inci- 
dent to  his  office  during  a  vitita- 
tion,  but  he  may  equally  deprive  for 
contumacy.    2  Tarm  aep.  308. 


VOLUNTARY  CONVEYANCE. 

L  One  after  marriage  makes  a  settle- 
ment of  certain  premises  upon  him- 
self for  life,  remainder  to  his  wife 
for  life,  remainder  to  their  isgue  in 
tail;  and  three  years  afterwards 
mortgages  the  premises  to  B.  who 
was  told  there  was  such  settlement. 
The  settlement  is  a  voluntary  con- 
veyance within  the  statute  27  Elis. 
c.  4,  and  void  as  against  the  mort- 

fagee.      Chapman  d.  Siaverton  v. 
Ornery.     Ck/wp.  278. 

(]S£S   OONVETANOE.3 


Jnot  raise  a  visitor ;   but  where  they   2    Under  what  circumstances  a  vol- 


who  are  to  have  the  benefit  of  the 
eharity  are  incorporated,  there  the 
law  raises  a  visitatorial  power  in 
the  founder  and  his  heirs,  unless  the 
founder  hath  appointed  some  other  8 
person,     s  Ib*m  Bef.  802,  3. 

23  And  there  is  no  difference  in  re- 
spect of  the  visitatorial  power  be- 
tween a  college  and  an  hospital, 
where  the  latter  is  not  governed  by  4 
trofttees;  both  are  eleemosynary, 
and  a  college  imports  a  corporation. 
2  Tjrrm  Rep.  353. 

-3*  Spiritual  corporations  are  visited 


untary  conveyance  of  an  insolvent 
debtor,  in  trust  for  general  credit* 
ors,  is  fraudulent  and  void  as  to 
particular  creditors.     4  Dallas^  76. 

A  creditor  cannot  sue  the  volunta- 
ry trustees  of  his  debtor,  for  a  divi- 
dend, unless  he  has  subscribed 
the  conditions  of  the  trust.  4  Dal- 
tasy  224. 

Voluntary  assignments  being  exe- 
cuted merely  to  give  jurisdiction  to 
a  federal  court,  the  suits  dismissed. 
4  Dallas^  330. 
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VOLUNTEER  CORPS. 


i  Members  of  volunteer  corps,  en- 
.  rolled  under  the.rep^ulations  of  the 
fitaiule  42  G.  3,  c.  66,  are  entitled 
to  resign  on  due  notification  of  such 
.their  intention  ;  not  bein*;  restrain- 
ed from  such  liberty  of  resignation 
by  (be  rules  of  the  corps  to  which 
they  belong,  or  ils  conditions  of  ser- 
vice ;  and  this  liberty  is  not  taken 
away  by  statute  -kS  U.  3,  c.  96,  (the 
geueral  defence  act,)  \\  hich  distin- 
guishes between  volunteer  corps,  and 
volunteers  under  ikat  act ;  i.  e.  such 
as  offer  themselres  voluntarily  to 
serve  in  lieu  of  the  compulsory  le- 
vy. And  the  statute  43  G.  3,  c.  121. 
attaches  only  on  corps  of  volunteers 
at  the  time  of  an  actual  invasion^  and 
Las  uo  retrospective  operation  on 
those  who  had  ceased  to  bear  that 
character  belbre  actual  invasion. 
Rex  V.  Dowletf.  ^  East,  012. 
2  Volunteer  drill  Serjeants,  &o. 
though  subject  to  the  regulations  of 
the  mutiny  act  for  trial  and  punish- 
ment by  volunteer  courts-martial, 
according  to  the  statute  44  G.  3,  e. 
04,  8.  21,  are  not  privileged  from 
arrest  for  debt  under  20l.  as  regu- 
lar soldiers.  JSioftinan  v.  Studwich. 
8  Bast  J 100. 


\V. 
WAGER. 

1  Action  lies  to  recover  money  won 
upon  a  wager,  ^^  whether  a  decree 
of  the  court  of  chancery  would  be 
reversed,  or  not,  on  an  appeal  to  the 
house  of  lords  ?"  unless  the  motive 
be  fraud  or  other  turpis  causa*  Jones 
T.  Randall  Sc  all.    Cowp.  87. 

2  The  court  will  not  determine  wa- 
fers. WaJUchousB  V.  Denvent,  l 
Black.  19. 

3  Mr.  jostiee  Btdler  was  strongly  io- 
cHned  to  think,  that  the  statute  14 
G.s^c.  48^  madeo/t  wagers  void 


wherein  the  parties  had  no  intemL' 
2Term  Rep.  6 16. 

4  But  in  general  a  wager  is  legal,  it 
it  be  not  an  incitement  to  a  breach 
of  the  peace  or  to  immorality ;  or 
if  it  do  not  affect  the  feeUngs  or  in- 
terest of  a  third  person,  or  expose 
him  to  ridicule,  or  libel  him,  or  if 
it  be  not  against  sound  policy-  S 
Term  Rep.  693. 

0  A  wager  that  J.  had  purchased  a 
waggon  of  B.  is  not  void  at  com- 
mon law,  nor  prohibited  by  sittale 
14  O.  8,  e.  48 ;  and  an  action  may 
be  maintained  upon  it.  Good  t. 
EUioU.    Ibid. 

6  A  wager  on  a  horse-race  for  le» 
than  0Ol.  cannot  be  recovered  in  ao 
action  $  the  statute  u  G.  2,e.  id,i. 
2,  having  prohibited  such  raeet. 
Johnson  v.  JSann.    4  Term  Bgp.  i» 

7  Nor  a  wager,  though  for  more  thiv 
001.,  that  the  plaintiff  could  per- 
form a  certain  joarney  in  a  |miI' 
chaise  and  pair  of  horses  in  ai^ves 
time.  Ximenes  v.  Jaques.  6  Tera 
Rep.  499. 

8  Nor  a  like  wager,  that  a  sii^ 
horse  should  go  from  J.to&,<Ni 
the  high  road,  sooner  than  one  of 
two  other  horses- to  be  placed  atSBj 
distance  their  owner  should  plett^; 
these  being  transactions  prohibited 
by  statutes  16  Car.  2,  c  7,  §.  2,*m 
0  Ann.  e.  14  and  not  le^Uized  bj 
13  G.  3,  c.  19,  or  18  G.  3,  e.  W» 
which  latter  statutes  relate  to  hm 
Jlde  horse  racing  only,  ffi^  ^' 
Pajot.    2  Bos.  I*  Pud.  01. 

0  No  action  will  lie  on  a  wager  re- 
specting the  mode  of  plaifin^  as  it- 
legal  game ;  and  if  such  a  cause  be 
set  down  for  trfal,  the  judge  at  nts» 
prius  is  justiBed  in  ordering  it  to  be 
struck  out  of  the  paper.  Br(M^ 
V.  Leesou.    2  H.  Black*  43. 

10  A  wager  between  two  votcw  witft 
respect  to  the  event  of  an  election 
of  a  member  to  serve  in  parliasien^ 
laid  before  the  poll  began,  tfj^^" 
gal.    Men  Y.  Beam.    iTemm^ 

06.  ^ 

11  ^.  Whether  a  wager,  that  v«* 


WAGER. 
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would  be  declared  asrainst  France 
\vithiD  three  months,  is  void  ?  F(^ 
ier  V.  Thackery.     1  Term  BeporUf 

12  A  f»a^r  upon  the  event  of  a  eaase 
ill  the  house  uf  Lords  or  the  courts 
of  justice  is  void,  if  laid  with  a  lord 
of  parliament  or  judp^e.  Per  Lord 
JIan»Jield.    l  I'erm  liep.  60. 

13  A  wa^r  respecting  the  amount  of 
any  branch  of  the  pablic  revenue  is 
illegal ;  because  it  leads  to  an  im- 
proper discussion,  and  is  contrary 
to  sound  policy.  Jitkerfold  v.  Beara. 
2  Term  Rep.  610. 

And  after  verdiet  for  the  plaintiff  in 
an  action  brought  or  such  a  wager, 
the  court  will  arrest  the  judgment. 
Ibid. 

14  For  the  same  reasons  an  action 
will  not  lie  on  a  promissory  note 
given  in  payment  of  a  wager  on  the 
amount  of  the  hop  doties.  Shirley 
V.  Sankey.    2  Bos.  Sf  Fidl.  130. 

15  wd-  in  consideration  of  200  guineas, 
paid  by  B.y  gave  a  bond  for  the  pay- 
ment of  an  annuity  to  the  latter  of 
100  guineas,  till  the  hop  duties 
should  amount  to  a  certain  sum ; 
before  this  event  had  taken  place 
w9.  brought  an  action  to  recover 
back  the  2l0l.  of  ^;  held,  that  the 
action  was  maintainable.  Tappen* 
deny.RandalL   2  Bos.  Sf  PuU.^7. 

But  in  such  action,  being  for  money 
had  and  received,  only  the  net  sum 
without  interest  could  be  recovered. 
Ibid. 

16  If  a  wager  be  deposited  with  a 
stakeholder,  on  the  event  of  a  bat- 
tle to  be  fought  bv  the  parties  lay- 
ing the  wager,  and  it  be  not  paid 
over,  though  the  battle  be  fought 
either  party  may  recover  from  the 
stakeholder  the  sum  deposited  by 
him.  Cotton  v.  Jhurland.  S  Temn 
Bep.  405. 

17  It  might  perhaps  be  otherwise  if 
the  money  has  been  paid  over  to  the 
winner.  Fer  Eknyan  C.  J.  9  Term 
Rep.  409. 

d%  In  a  subsequent  case,  the  court  of 
K.  B.  held  that  whenever  money 
has  been  paid  upon  an  illegal  con* 


sideration,  it  maybe  recovered  back 
by  the  party  %vho  has  improperly 
paid  it ;  and  that  therefore  where 
the  plaintiff  had  given  the  defend- 
ant lOOl.  to  receive  3001.  in  case  of 
a  peace  within  a  certain  time,  he 
might  recover  back  his  lOOl.  though 
alter  the  event  of  the  wager  was 
decided,  by  which  if  the  wager  had 
been  legal  he  would  have  won  his 
sool.  Lacaussade  v.  White.  7  Terta 
Bep.  035. 

19  But  where  money  deposited  on  an 
illegal  wager  had  been  paid  over  to 
the  winner  by  the  consent  of  the 
loser;  that  court  held  that  the  lat- 
ter could  not  afterwards  maintain 
an  action  against  the  former  to  re- 
cover back  his  deposit.  Howson  v. 
Hancock.    8  Term  Bep.  B75. 

20  An  action  for  a  wager  is  maintain- 
able at  common  law ;  but  a  wager 
which  is  against  the  principles  of 
sound  policy,  &e.  is  void,  and  can- 
not be  recovered.  Btam  v.  Biker. 
4  JoAiu.  Bep.  426. 

2i  A  wager  contract  is  void,  if  it  i$ 
against  the  principles  of  publie  po- 
licy. Jlount  and  Warded  v.  WaUe. 
7  Johns.  Bep.  434. 

The  insurance  of  httery  tickets  is  a- 
gainst  public  policy,  especially  since 
the  act  of  the  7th  April,  1807,  made 
to  restrain  the  insurance  of  lottery 
tickets,  deelared  it  to  be  a  public 
misdemeanor  to  insure  tickets  ia 
lotteries  anthorized  by  this  state, 
and  the  act  of  the  17th  February ^ 
1809,  has  extended  the  provisions 
of  that  act  to  all  lotteries  whatever, 
•foreign  or  domestic;  and  though 
the  action  was  on  an  insurance  of 
tickets  in  a  foreign  lottery,  and 
made  prior  to  the  aet  of  the  i7th 
Febriiaryj  1809,  (sess.  32,  c.  36,)  the 
contract  was  held  void.  But  the 
insured  not  having  violated  any 
statute,  was  held  not  to  stand  ia 
pari  delicto^  and  therefore  entitled 
recover  back  the  premium  paid  for 
the  insurance.    Ibid. 

22  Where  a  wager  or  bet  is  lost,  and 
the  money  or  property  has  been  fair- 
ly paid,  or  delivered^  the  court  wiir 
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not  help  the  plaintiff.  Jl^CuUum 
V.  Gourley,  8  Johns.  Bef,  147. 
Where  ^.  delivered  to  B.  two  firkins 
of  butter,  and  agreed  that  if  P.  was 
elected  governour  of  (he  state,^. 
would  pay  a  certain  price  for  ^e 
hutter,  otherwise  he  was  to  pay 
nothing;  and  P.  was  not  elected,  it 
was  held,  that  .J.  had  no  right  of 
action  against  B.  for  the  butter. 
Ibid.  (Jiset  also  Lansing  v.  Lan^ 
sing.    8  Johns,  Rep.  454. 


WAGER  OF  LAW- 

1  Action  of  debt  was  brought  on  a 
bye-law ;  the  defendant  waged  his 
law,  and  a^day  was  given  upon  the 
roll  for  him  to  come  and  make  his 
law ;  and  now  upon  the  last  day  of 
term  he  came,,  and  was  set  at  the 
right  corner  of  the  bar,  without  the 
bar ;  and  the  secondary  asked  him 
if  he  was  ready  to  wage  his  law  ? 
He  answered,  yes }  then  he  laid  his 

(  hand  upon  the  book,  and  then  the 
plaintiil  was  called.  Then  the 
court  admonished  him,  and  also  his 
compurgators,  which  they  regarded 
not  so  much  as  to  desist  from  it 
Accordingly,  the  defendant  was 
sworn  that  he  owed  not  the  money 
modo  et  fortnUf  as  the  plaintiff  bad 
declared,  nor  any  penny  thereof. 
Then  his  compurgators  staadine 
behind  him  were  called  over,  and 
each  held  up  his  r^t  hand,  and 
then  laid  their  hands  upon  the  book 
and  swore  that  they  believed  what 
the  defendant  swore  was  true.  «d- 
non.    2  Salk.  682. 

2  Wager  of  law  lies  not  in  debt  on 
a  bye  law,  nor  any  action  where 
wrong  is  supposed. 

Wager  lies  in  aecoant  if  he  received 
of  the  plaintiff,  not  of  a  stranger ; 
and  in  detinue^  whether  his  receipt 
was  of  the  plaintiff  or  a  stranger. 

In  debt,  sur  arbitrament. 

In  debt  for  an  amerciament  ia  a  court 
baron  ;  but  not  on  a  judgment  in  a 
court  baron- 

It  lic9  not  in  debt  for  rent,  nor  in  debt 


by  a  gaoler  for  meat  and  drink* 
Jmood  ▼.  JUayor  of  Londofu    2  SoUc, 

683.     1  SaUc.  397. 


WAGES- 

A  ship    on  her    voyage  to    Europe^ 
taken  by  a  French  privateer,  and 
carried    into    Spain,    aAer    ei^K 
months  detention  is  released,  pro- 
ceeds on  her  voyage,  and  deliver* 
her  cargo.    When  the  owners  re- 
ceive notice  of  the  capture,  they  a- 
bandon  to  the  insurers.    A  marri- 
ner,  taken  on  board  the  privateer, 
carried  to  France^  imprisoned,  af- 
terwards discharged,  and  reluming 
home,  is  entitled  lo  his  wae;es  until 
his  return,  from  the  original  owners, 
and  not  from  the  insurers.    2 Mass. 
89. 

d  A  father  is  entitled  to  the  wages 
earned  by  his  child  while  under 
age.    2  Mass.  118. 


WALES. 

1  The  grounds  of  a  judgment  in  one 
of  the  courts  of  great  sessions  may 
be  questioned  in  an  action  udoo  the 
judgment.  Oalbraiih  v.  JVM^. 
1  Doug.  6,  n. 

2  Civil  proceedings  cannot  be  re- 
moved  by  cerltornrt  from  the  eonrls 
of  great  sessions,  witbont  special 
eause.  Williams  v,  Thomas.  2 
Doug.  751^  n. 


WARRANT. 

1  A  warrant  of  distress  granted  by 
two  justices,  under  statute  9  6.  2^ 
e.  38,  on  a  eonvietion  fbr  selling 
spirituous  liquors  without  a  lieenee, 
need  not  be  under  the  seal  of  the 
justices ;  it  is  suffieient  if  it  be  un- 
der their  hands.  Fadfield  v.  CabdL 
Willesy  411. 

A  warrant  only  signiBes  an  authority ; 
it  does  not  ex  vi  termini  an  instru- 
ment under  seal.    ItkL 


warAanty.     warrant  op  attorney. 
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9  General  warrants  are  illegal  and 
void.  Money  y.  Leach.  1  Black, 
655.    3  Burr.  1592  and  1742. 

8  To  break  open  hoaves  under  a  gen- 
eral warrant  for  apprehending  the 
authors,  printers,  and  publishers  of 
a  seditious  libel,  without  names  of 
the  offenders,  is  illegal.  WtUces^s 
Case.    Lofft,  ±7. 

4  A  warrant  of  eomuiitment  issued 
by  justices  of  the  peace  is  iUegalf 
unless  it  state  sotne  good  cause  cer- 
talrif  supported  hy  oath.  ExparU 
Burfurd.    8  Cranch^^S. 


WARRANT  OP  ATTORNEY. 

1  Cannot  enter  jadgment  on  warrant 
of  attorney  after  tlie  attorney's 
death.     WUd  t.  Sands.    2  8tr.  718. 

2  Judgment  may  be  entered  on  war- 
rant of  attorney  after  the  death  of 
the  party.  Fuller  y,  Jocelyn.  2 
Sir,  882. 

8  The  warrant  of  one  executor  is  not 
sufficient  to  enter  judgment  against 
the  other.  Elwell  v.  ^uash  <md  on- 
other.     1  8lr.  20. 

4  A  warrant  of  attorney  hy  a  prison- 
er and  another,  to  a  bailiff,  to  con- 
fess judgment  on  a  bond  given  for 
the  liberties  of  the  prison  is  void. 
Dole  V.  Moutton  and  another.  1 
Johns.  Casesy  129. 

9  A  warrant  of  attorney  to  confess 
judgment  on  a  bond,  is  subservient 
to  the  bond,  and  execution  cannot 
be  issued  till  the  time  given  for  pay- 
ment in  the  condition  has  elapsed. 
1  BaUas^  138. 

§  ^uerej  Whether  a  warrant  of  at- 
torney to  confess  judgment  in  the 
court  of  commcn  fneas^  will  author- 
ize its  being  confessed  in  the  su- 
preme  court,    i  Dallas,  288. 


WARRANTY. 

1    If  the^rst  contract  with  warranty 
•  be  broken  off,  the  warranty  will  not 

extend  to  a  subsequent  sale.    Anon. 

1  8tr.  m. 


2  Warranty  of  a  horse  to  be  sound  ; 
want  of  an  eye  is  a  breach.  But* 
terfield  v.  Barroughs.    1  SaUc.  2ii. 

8  Cestui  que  use  may  take  advantage 
of  a  warranty  annexed  to  the  estate. 
Plaintiff  in  ejectment  nay  make  ti- 
tle by  a  eollaterU  warranty.  Rights 
of  entry  are  bound  by  collateral 
warranty.  But,  though  a  warranty 
hinds  or  bears,  it  does  not  extin- 
guish a  right.  Sfnith  y.  TundalU 
2  SaUc.  680. 

4f  Where  seller  has  the  possession  of 
chattels,  the  bare  affirming  them  to 
be  his  makes  a  warranty  ;  other- 
wise if  out  of  possession.  Such  af- 
firmance makes  no  warranty  of 
lands  in  any  case.  Judgment  to 
answer  over,  though  the  plea  pray- 
ed. Jud.  de  narr.  J^edina  v. 
8toughton.  1  6alk.  *210.  2  Lord 
Raym,  593. 

5  General  warranty  that  a  horse  is 
sonnd,  is,  without  exception,  of  ig- 
norance of  the  seller  at  the  time  of 
sale.    Jhumymmts.    Lcfft,  146. 

6  Where  a  horse  has  been  sold,  trar- 
ranted  sound,  which  it  can  be  clear- 
ly proved  was  unsound  at  the  time 
of  the  sale,  the  seller  is  liable  to  an 
action  on  the  warranty,  without  ei- 
ther the  horse  being  returned  or 
notice  given  of  the  unsoundness. 
FieUer  ▼.  Starkin.    1  H.  Black.  17. 

V  But  where  on  the  sale  of  a  horse 
there  is  an  express  warranty  by  the 
seller,  that  the  horse  is  sound,  free 
from  vice,  &e.  coupled  with  an  un- 
dertaking on  the  part  of  the  seller 
to  take  the  horse  again,  and  pay 
back  the  money,  it  on  trial  he  shall 
be  found  to  have  any  of  the  defects 
mentioned  in  the  warranty,  the  buy- 
er must  in  such  case  return  the 
horse  as  soon  as  he  discovers  any 
of  those  defects,  in  order  to  main- 
tain an  action  on  the  warranty,  un- 
less he  has  been  induced  to  prolong 
the  trial  by  any  subseauent  misre- 
presentation of  the  seller.  J3dam 
v.  Richards.    2  H.  Black.  073. 

6  In  such  case  trial  means  a  reason- 
able trial.    Ibid. 

9    If  a  hone  sold  at  public  auction  be 
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warranted  sound,  and  six  years  old, 
and  it  be  one  of  the  conditions  of 
sale  that  he  shall  be  deemed  sound 
unless  returned  in  two  days,  this 
condition  applies  only  to  the  war- 
ranty of  soundness.  Buchanan  v. 
Parnsfiaw.    2  Term  Rep.  7  W. 

10  Therefore  where  a  horse  sold  with 
soeh  a  warranty  was  discovered  to 
be  twelve  years  old  ten  days  after 
the  sale,  and  was  then  offered  to 
the  seller  who  refused  to  take  him, 
it  was  holden  that  an  action  mi|Ei;ht 
he  maintained  by  the  buyer  against 
the  seller  on  the  warranty,  and  his 
rij^ht  to  recover  is  not  affected  by 
his  having  sold  the  hor«te  after  of- 
fering him  to  the  dafeodant.  2  T. 
Rep.  74^. 

11  After  a  warrantv  of  a  horse  as 
sound  the  vendor  in  a  subsequent 
conversation  said,  that  if  the  norse 
were  unsound  (which  he  denied) 
he  would  take  it  again  and  return 
the  money.  This  is  no  abandonment 
of  the  original  contract,  which  still 
remains  open  ;  and  though  the 
horse  be  unsound  the  vendee  must 
sue  upon  the  warranty,  and  cannot 
maintain  assumpsit  for  money  had 
and  received  to  recover  back'  the 

5 rice,  after  a  tender  of  the  horse. 
*ayne  v.  WhaJe.    7  Bastj  27  if. 

12  An  action  on  a  covenant  of  war- 
ranty of  real  estate  does  not  lie  till 
eviction,    i  Miss.  464. 

18  The  collateral  warranty  of  the 
anea<ttor  operates  as  an  estoppel, 
the  statute  of  4  Ann.  c.  16,  not  ex- 
tending to  Pennsylvania^  ^Dallas 
168. 


WA8TB. 

1  There  is  a  distinction  to  be  taken 
between  waste  and  destruction,  in 
conformity  to  the  practice  of  the 
court  of  chancery.  Pnye  v.  Dor*  1 
Term  Rep.  50. 

2  Tenant  for  life  without  impeach- 
ment of  waste  has  an  alisolute  pro- 
perty in  trees  as  soon  as  thej  are 
cut  down,    t  Term  Rep,  55, 


3  The  clause  ^  without  impeaefi' 
ment  of  waste^  ^  ill  not  warrant  & 
tenant  for  life  in  unlading  «a 
house  and  pulling  down  the  tiles. 
Vane  v.  Lord  Barnard,  l  Yerm 
Rev.  65,  n. 

4  Ihe  court  of  chancery  have  also 
prevented  a  tenant  ftir  life  wiUioui 
impeachntent  of  waste  from  eniring 
down  an  avenue  leading  to  a  house, 
hut  not  all  ornamental  timber.  Ibid, 
n.  \ 

5  But  in  the  case  of  Sir  Herbert 
Packington  (3  jStk.  2i5)  a  coort  of 
equity  protected  trees  which  were 
either  an  ornament  or  shelter  to  an 
house.    1  Term  Rep.  55j  n. 

6  In  Charlton  v.  Charlton,  mentioD- 
ed  by  Lord  Hardwicke  in  3  Mc. 
216,  Lord  Ch.  Kln^  prevented  a 
tenant  for  life  without  impeach- 
ment of  waste  from  felling  trees  in 
a  park.     1  Term  Rep.  35,  n.  {b) 

7  One  of  two  tenants  in  eommoBv 
cannot  maintain  an  action  on  the 
case  in  nature  of  waste,  against  th% 
other  tenant  in  common,  (in  poases- 
lion  of  the  whole,  having  a  demise 
of  the  moiety  from  the  first,)  for 
cutting  down  trees  of  a  proper  mgp 
"and  growth,  for  being  cot ;  but  he 
will  be  entitled  to  recover  a  motciy 
of  the  value  in  another  form  of  ac- 
tion. Martyn  v.  KnowUys.  8  Term 
Rep.  140. 

B    Alitor,  if  the  trees  be  not  fit  to  euL 
Ibid. 

^  The  purchaser  of  lands,  having 
brought  an  ejectment  against  the 
tenant  from  year  to  year,  the  part- 
ies enter  into  an  agreement  that 
judgment  shall  be  signed  for  the 
plaintiff",  with  a  stay  of  execution 
till  a  given  period.  The  tenant 
cannot  in  the  interval  remove  build- 
ings, &e.  {ex  gr.  a  wooden  stable 
moveable  on  blocks  or  roller^,)  from 
the  premises  which  he  had  himself 
erected  during  his  term,  and  before 
the  action  was  brnua;!it.  FlfzheT" 
bert  V.  Shaw,     l  H.  Black.  258. 

10  SaU  pans,  necessary  to  the  nseof 
saltworks*  and  witliout  whieh  tbey 
would  be  of  no  value,  are  llie  prop- 
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trty  of  the  heir^  and  not  of  the  exe- 
cutor ;  thou^li  (bey  might  be  re- 
moved  without  injuring  the  t^uthl- 
ias;s.  Lawton  v»  Salmon,  i  //. 
BUtck,  299,  n. 

11  A  tenant  in  agrieulture^  who  er« 
'  eeted  at  his  own  expenee,  and  for 

the  more  neee^sary  and  convenient 
oceupation  of  his  farm,  a  beast 
house,  carpenter's  shop,  cart-house, 
pump-house,  and  fold-yard  wall, 
which  buildings  were  of  brick  and 
mortar,  and  tiled,  and  let  into  the 
groundy  cannot  remove  the  same, 
though  durinj;  his  term,  and  though 
he  thereby  leR  the  premises  in  the 
same  state  as  when  he  entered. 
There  appears  to  be  a  distinction 
between  annexations  to  the  freehold 
of  that  nature  for  the  purposes  of 
trade,  and  those  made  for  the  pur- 
poses of  agricuHure  and  better  en- 
^'oying;  the  immediate  profits  of  the 
and,  in  favour  of  the  tenant's  right 
to  remove  the  former  ;  that  is, 
where  the  superincumbent  building 
is  erected  as  a  mere  accessary  to  a 
personal  chattel,  as  an  engine ;  but 
where  it  is  accessary  to  the  reality, 
it  can  in  no  case  be  removed.  El^ 
wes  V.  Maw.     3  East^  38. 

12  In  an  action  of  waste,  on  the  stat- 
ute of  Qlocester,  against  tenant  for 
}ears  for  converting  three  closes  of 
meadow  into  garden  ground,  if  the 
jury  pve  only  one  farthing  danao;- 
es  lor  each  close,  the  court  will 
permit  the  defendant  to  enter  up 
judgment  for  himself.  I'fie  Kaep'^rs 
and  Oovernors^  Sfc  of  Flarroiv 
School  V.  Jllderton.  2  Bos.  Sf  Full. 
86. 

13  An  action  on  the  case  does  not 
lie  for  permissive  wa^te  only.  Gib^ 
mn  V.  fVeli$.    Mtv  Uep.  200. 

i'k  If  trees  be  excepted  out  of  a  de- 
mise, ivasle  cannot  be  committed  by 
cutting  them  down;  and  therefore 
ejectment  cannot  be  brought  as  for 
waste  committed  in  or  upon  the  de- 
mised premi'ies.  Qoodright  v.  Vi- 
viaii.     8  East.  too. 

VOL.  Hi.  5r» 


WATER  BAILIFF. 

Water-baill&'may  not  cot  anlawful 
iVets,  nor  seize  iish.  Bulbroke  ▼« 
Gooiere.    i  Black.  ^09. 


WAY. 

1  A  general  way  and  a  private  way^ 
hy  prescription,  are  inconsistent, 
and  cannot  be  claimed  together. 
Chichester  v.  Lethbridge.  WUks 
72. 

Prescription  for  a  right  of  way  for 
A.  and  others  (not  naming  them)  is 
uncertain,  and  bad  even  after  ver- 
dict. IbUL  There  may  be  a  way 
of  necessity.    Ibid. 

An  action  will  not  lie  by  an  individ- 
ual for  an  obstruction  in  the  high*^ 
way,  unless  he  sustain  a  particular 
damage;  but  if  the  plaintilT state 
that  the  defendant  obstructed^  &c. 
by  a  ditch  and  gate  across  the  road, 
by  which  the  plaintiff  was  obliged 
to  go  a  longer  and  a  more  difficult 
way,  and  that  the  defendant  oppos- 
ed him  in  attempting  to  remove  the 
nuisance,  this  is  a  sufficient  damage 
to  maintain  the  action.    Ibid* 

2  The  owner  of  a  private  way  is 
bound  to  repair  it  Taylor  v.  White* 
head.    2  Dong.  7%5. 

And  if  it  is  overflowed  by  an  adjoin" 
in«^  river,  he  cannot  justify  going 
upon  the  contiguous  land.    IMd. 

3  As  the  owner  of  a  dose  situate 
within  a  close  belonring  to  B.  had 
a  prescriptive  right  or  way  throueh 
B^9.  to  his  own  ;  24  years  ago,  n^ 
stopped  up  the  old  way,  and  made 
a  new  way,  which  was  used  ever 
since  until  lately,  when  B.  stopped 
it  up.  In  an  action  brought  by  B» 
against  %4.  for  going  over  the  new 

'  way,  it  was  hcdden  that  Jl.  could 
not  justify  using  the  way  as  a  way 
of  uecessity,  but  that  he  should  eith- 
er have  gone  the  old  way,  and 
thrown  down  the  inclosure,  or 
broag?)t  an  action  against  B.  f«r 
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•topping  an  the  old  way.  Reynolds 
y.  £d wards.     Willes^  282. 

4  Under  ( be  grant  of  a  free  and  con- 
venient way  for  the  purpose  of  car- 
rying eoaU  among  other  things  the 
grantee  has  a  right  to  lay  a  framed 
waggon- way.  Senhouse  v.  Christ" 
ian.      1  Term  Ifep.  560. 

B  Under  a  grant  of  a  way  from  A. 
to  B.  iff,  through  and  along  a  parti- 
cular way,  (he  grantee  is  not  justi- 
fied in  making  a  transverse  road  a- 
crflss  the  same.      1  Term  Rep.  060. 

6  One  bein<;  seized  iir  ft^  of  the  ad- 
joining clones  A.  and  B.^  over  the 
foroier  of  which  a  way  had  imnic- 
morially  been  used  torthe  latter,  dc- 
vistfs  B,  w ith  the  **  appurtenances ;" 
the  court  of  C  P.  held,  that  the  de- 
visee cannot  under  the  word,  ^'  ap- 
purtenances" claim  a  right  of  way 
over  A,  to  B,^  as  no  new  right  of 
ivay,  is  thereby  created,  and  the  old 
one  was  extinguished  by  (he  unity 
of  seisin  in  the  devittor.  Whalley  v. 
Thompson,     i  Bos,  Sf  Pull.  37 1. 

7  Where  one  (even  as  trustee)  con- 
veys land  to  another,  to  which  there 
is  no  access  but  over  the  grantor's  ^ 
land,  a  right  of  way  passes  of  ne- 
cessity as  incidental  to  the  grant. 
Howton  V.  Frearson.  8  Term  Rep, 
60. 

8  If  the  owner  of  two  closes  having 
no  way  to  one  of  them  but  over  the 
other,  part  with  the  latter  without 
reserving  the  way,  it  will  be  re- 
served for  him  by  operation  of  faw. 
Seinhfe.    Ibid, 

0  A  claim  of  a  prescriptive  right  of 
way  from  A.  over  (he  defendan('s 
eiose  unto  D.  is  not  supported  by 
proof  that  a  dose  ealled  C,  over 
which  the  way  once  led,  and  which 
adjoins  to  D.  was  formerly  possess- 
ed by  the  owner  of  close  A.^  and 
wa^s  by  him  conveyed  in  fee  lo  a- 
nother,  without  reserving  the  right 
of  way ;  for  (hereby  it  appears  that 
the  preseriptive  right  of  way  does 
not,  as  claimed,  extend  unto  /)..  but 
stops  short  at  C— Quere,  If  the 
claim  had  been  for  a  prescriptive 
right  of  way  over  the  defendant'B 


close  towards  D>     fFright  ▼•  Xof- 
tray.     1  East  J  877. 

10  l^iit  where  in  trespass  qimre  clau- 
sum  f  regit  Ihe  defendant  prescribed 
for  an  occupation  way  Jrom  his  own 
close  '^  unto,  through,  and  over^  the 
locus  in  quo  to  and  unto  a  certain 
highway,  ike.  such  plea  may  be  sna- 
taifxd,  though  it  appeared  that  one 
out  of  several  intervening  closes  was 
HI  (he  possession  of  the*  defendant 
himself.  Jackson  v.  ShUlito^  cited. 
Ibid,,  .S8t. 

f  1  Where  no  evidence  appeared  to 
shew  that  a  way  over  another's  land 
had  been  used  bv  leave  or  favor,  or 
vnder  a  mistake  of  an  award  whirh 
would  nat  support  the  risrhl  of  way 
claimed,  sueh  a  use  for  above  twen- 
ty years  exercised  adversely  and  un- 
der a  claim  of  riq^ht  is  sutiicient  lo 
leave  to*  the  jury  tt  presume  a  &:ra]it 
whrcJi  iRU8t  have  been  made  wiihio 
twenly-six  years,  as  all  former  ways 
were  at  that  time  extin^ubhed  by 
the  operation  of  an  inclosure  act* 
Campbell  v.  Wilson.    3  KaH^  294. 

12  An  order  made  by  justices  of 
peace,  under  the  statute  13  G.  3,  c 
78,  8.  19,  for  stopping  up  an  old 
foot-way^  and  setting  oat  a  new  one, 
must  follow  the  form  prescribed  in 
the  schedule  annexed  to  the  act, 
and  set  forth  the  length  and  breadth 
of  the  new  foot-way%  otherwise  it  ii 
no  answer  lo  a  jostification  rf  a 
right  of  way  pleaded  to  an  action 
of  trespass,  qnLore  dansum  frmty 
brought  by  the  owner  of  the  soiTo-> 
ver  which  the  old  way  led.  Tba 
statute  requires  that  the  form  set 
forth  in  the  schedule  **  shall  be  used 
on  all  occasions,  with  sueh  addi* 
tious  and  variations  only  as  may  ba 
necessary  to  adapt  it  to  the  pahie- 
ular  exigency  of  the  case."  Under 
these  words  a  material  variance 
from  the  form  prescribed  is  fatal, 
and  may  be  taken  advantage  9fitk 
a  collateral  proceeding.  Iknndsimg 
v.  Gilt.    1  Easty  64^ 

13  One  who  has  a  erant  of  an  oeca* 
patiou  way  may  declare  in  case  a- 
gainst  the  owner  of  the  laadoTCJr 


WEIGHTS,  &e. 

ivhieh  tbe  way  leads  for  obstroetiDg 
if,  although  it  be  proved  that  the 
'  public  in  general  had  used  the  nay 
ivilhout  denial  for  the  last  1^  years. 
Men  V.  Ortnond.    8  Eastf  4.        , 

i4  The  terminus  ad  quem^  being  laid 
to  be  public  highway^  is  proved  by 
evidence  of  a  public  Joot-way^ 
though  such  description  of  the  ter- 
minus might  have  been  had  on  spe- 
cial demurrer,  as  uot  being  suffi- 
ciently certain.    Ibid, 

.15  If  a  judgment  creditor  extends  his 
execution  on  part  of  his  debtor's 
land,  so  as  to  leave  him  no  passage 
from  the  remainder  of  the  laud  to 
the  highway,  the  law  gives  him  a 
way  of  necessity  over  the  laud  ex- 
tended upon.    :i  Mass.  203. 


WETCTHTS  AND  MEASURES. 

d  The  clerk  of  the.  market  cannot 
distrain  ex  officio  for  using  unlawful 
measures,  otherwise  than  as  a  fran- 
chise.   BvrdeWs  Case,    i  8al/c,  BJ7. 

S  It  is  illegal  to  sell  com  by  any 
other  than  the  Winchester  measure. 
Sex  V.  J.  Jiajor,  A  Term  Reports^ 
750. 

3  The  buyer  of  corn  by  any  other 
than  the  Winekester  measure  for* 
leits  the  penalty  of  40s.  besides  the 
value  of  the  corn,  by  statute  22  and 
88  Car.  2,  ei  i  2.  Bex  ▼.  J.  Arnold. 
B  Term  Rep.  358. 

^  If  the  re(/cf€iu/tim  in  an  old  renew- 
ed lease  be  so  many  miorfers  of  corn 
it  will  be  understooa  to  mean  les^l 
quarters,  reckoning  the  bushel  at 
eight  gallons;  although  the  old 
leases  before  the  statute  22  and  23 
Car.  2,  c.  12,  contained  the  same 
reddendum  y  and  although,  till  late- 
ly, the  lessees  paid  bv  composition, 
reckoning  the  bushel  at  nine  gal- 
*ons.  Tke  Master  and  Brethren  of 
^  Hospital  of  8t.  Cross  v.  Lord 

Soward  de  Wdden.     6  Term  Bep, 
-338.  '^ 
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WESTERN  INLAND  LOCK  NA- 
VIGATION COMPANY. 

1  If  in  digging  a  canal,  the  natural 
drains  and  water  courses  are  stop- 
ped up,  so  that  the  adjacent  land  is 
overflowed,  no  action  lies  against 
the  company.,  if  they  have  proceed- 
red  aceordiQg  to  the  directions  of  the 
act  of  the  legislature,  in  opening 
tbe  canals.  Steele  v.  The  W.  L  £. 
•V.  Co,    2  Johns.  Sep.  283. 

2  But  an  action  will  lie  against  them 
for  the  damages  which  may  result 
to  the  adjacent  land,  from  their  neg^ 
iect  in  keeping  the  canal  and  em- 
barkments  in  repair.    Ibid* 


WEST-INDIA  BOCKS. 

1  The  statute  39  G.  9,  c.  69,  s.  184^ 
directs  that  the  West-India  Dock 
Company  shall  sue  in  the  name  of 
their  treasurer  in  all  actions  by  or 
on  behair  of  the  company,  and  that 
.lie  shall  be  suedibr  the  recovery  of 
any  claim  or  demand  upon,  or  of 
any  damages  occasioned  by  the 
company ;  and  s.  185,  sifter  extend- 
ing the  protection  of  the  statute  24 
O.  2,  e.  44,  for  privileging  justices 
of  the  peace  in  actions  brought  a- 
fgainst  them,  as  sueh,  to  the  lord 
mayor  and  aldermen  of  London  act* 
ing  under  this  act  beyond  the  limits 
of  the  city  ;•  directs  that  ^'  no  action 
shall  be  commenced  .against  any 
person  or  persons  for  any  thing  done 
in  pursuance  or  twder  ewur  of 
this  act^  until  after  14  days'  notice 
in  writing,  ,or  tCfier  lender  of  a- 
mends,"  &e. ;  held  that  (lie  treas- 
urer of  I  he  company  is  a  person 
within  .the' said  clause;  and  being 
sued  for  an  act  done  by  the  compa- 
ny which  induced  an  injury  to  the 
plaintifni  was  entitled  to  such  no- 
tice before  the  action  brought.  The 
notice  is  necessary  in  actions  for 
trespasses  or  torts :  but  qu.  Wheth- 
er in  assumpsit  f  Wallace  v.  Smithy 
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TrmBurer  of  the  West-India  Dock 
Company.    6East^ili3. 

2    The  statute  B9  G.  3,  c  60,  s.  tdT, 
gives  to  I  he  WesUlndia  Bock  Com- 
^ny  certain  rales  aed  duties  for  all 
g^ods  imported  from  the  West-ln" 
dieSi  >%litch  shall  be  landed,  &o. 
from  oil  board  any  ship  entering  in- 
to  and  u^ing  the  docks ;     which 
rates  4M*e  directed  to  be  '•  accepted 
for  the  >n<fe  of  the  docks,  and  the 
quaya^  ^wharfs,  and  cranes,  and  oth- 
er wacfaincB  belonpng  thereto  and 
the  land  waiters'  ices  on  account  of 
aueh  goods  after  being  unshipped, 
and  ail   charges,  and  expences  of 
wharfage)   landing,    housing,    and 
weighing  such  goods,  and  of  such 
cooperage  as  the  tame  may  want 
after  being  unshipped^  and  all  rent 
for    warehouse  room    for    twelve 
weeJM)  ancl  all  chargei  of  deliver- 
ing the  same  from  the  said  ware- 
bouses/'    The  laUer  words  include 
a  delivery  of  the  g^oods  into  lighters 
in  the  dock,  as  well  as  an  immedi- 
ate delivery  from  the  «i are-house 
into  land  carriages  placed  under  the 
cranes  of  the  ware-houses ;  although 
for  the  purpose  of  such  delivery  in- 
to lighters  it  he  necessary  to  put 
the  goods  upon  trucks,  in  order  to 
carry  them  across  the  quay,  and  af- 
terwards to  crane    them  into  the 
lighters.      Bat  it  seems  that  if  the 
owner  require  any  work  to  be  done 
upon  the  goods,  ultra  the  mere  tran' 
situs  of  them  from  the  ware-house 
to  the  lighter,  the  company  are  en- 
titled to  an  extra  compensalibn  to 
be  settled  bv   convention  between 
the  parties*  as  in  other  eases  out  of 
the  act.    Harden  v.  Smith.   8  East^ 
Id. 

3  The  compensation  clause,  s.  121, 
of  the  statute  30  G.  9^  e.  6(^,  direct- 
ing that  in  case  any  ware-house, 
&e.  (used  for  holding  West-India 
produce  before  that  act )  should  be 
rendered  less  valuable  by  reason  pf 


the  West-India  trade  being  diverted 
therefrom  by  the  then  intended 
West-India  docks  and  works,  than 
tliey  were  before  passing  the  act ;  or 


in  case  the  vearty  or  dther  i«eeipu 
of  Christ's  hospital  should  be  there^ 
by  lessened ;  the  owners  of  such 
ware-houses,  &e.  and  the  governors 
of  the  hof^pifal  should  be  eompea- 
sated  ;  (thereby  patting  such  bwuefs 
and  governors  on  the  same  foatii^) 
must  be  construed  with  refereoee  to 
the  yearly  profits  made  of  the  prem- 
ises anteceaent  to  the  passins  of  the 
act ;  and  the  value  of  sucfi  ware- 
houses cannot  be  evidence  by  the 
yearly  profits  in/ide  between  the 
passing  of  the  act  and  the  opening 
of  the  docks,  by  which  latter  the 
loss  was  occasioned.  Manning  v. 
Commissioners  of  Compensation  un- 
der the  Wed'India  Dock  act.  tt  East^ 

165. 


>VHARF  AND  WHARTINGEH8. 

1  Wharfingers  in  London  are  not  in- 
titled  to  whalfage  for  goods  unla- 
den into  lighters  from  barges  fas- 
tened to  their  wharfs.  Stephen  v. 
Coster.      1  Black.  423.     3  ihirr. 

1408. 

2  Wharft  mnst  b^  assigped  in  opoi 
places  only.  Case  tf  Ijmdmi 
Wharfs,    l  Black.  BSU 


WILL. 

1  Wills  are  more  favorably  coastni- 
ed  than  any  other  deed,  fisher  v. 
J^ichoUs.  3  Salk.  304. 

2  What  words  in  a  will  discbarp^e 
the  personal  c*state,  and  charge  the 
real  with  the  payment  of  debts. 
Walker  v.  Jackion^  in  chancery,  i 
Wils.  24. 

3  The  attestation  good  within  the 
atatute  of  frauds,  if  the  testator 
might  see  the  witnesses  sign.  Shir& 
Y.  Glascock.    2  Salk.  688. 

4  The  attestation  of  a  will  need  not 
state  that  the  witnesses  subscribed 
their  names  in  the  presence  of  the 
testator.   Bricey.  Smith.  WiUes,i' 

B  Sealing  a  will  is  not  a  suffieirot 
signing  of  it  within  the  statates  of 
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frauds  attd  perjuries.     Smith  v.  B- 
vansy  in  the  exchequer.   1  ffHls,  313. 

6  Though  «igniog  in  the  devisor's 
presence  is  not  meDlioned  in  the  at- 
testation, yet  it  may  be  a  good  exe- 
cution. Croft  V.  Pawlett,  2  Sir. 
1109. 

7  A  will  of  land,  attested  by  three 
interested  witnesses,  is  duly  attest- 
ed by  three  credible  witnessed,  with- 
in 29  Car.  2,  c.  3,  (the  statutes  of 

frauds  and  perjuries,)     Windham  v. 
Chetwynd.    i  Burr,  414.    1  Black. 

93. 

S  A  void  deed  of  covenant  to  stand 
seized  to  uses,  being  unsealed,  shall 
not  operate  as  a  will,  nor  as  a  re- 
vocation of  a  former  will.  fVright 
ex  dem.  Clymer  v.  Littler  et  oL  3 
Burr.  12174^.    i  Black.  3^5. 

0  A  subsequent  will  of  lands  which 
doth  not  appear  but  is  found  by  the 
jury  to  have  contained  a  different 
disposition  from  the  former  will, 
but  in  what  particular  is  not  known, 
shall  not  be  a  revocation  of  the  for- 
mer will.  Ooodrighij  on  the  demise 
qfEolfe  and  tri/S?,  v.  Barwood.  3 
tyils.  497.     2  Black.  937. 

10  A  man  writes  a  paper,  importing 
to  be  his  last  will  and  testament, 
made  for  fear  of  mortality,  till  he 
sho^ild  be  able  to  settle  it  more  at 
large,  and  delivers  it  to  the  only  le- 
gatee mentioned  therein,  and  after- 
wards declares  that  he  hath  given 
such  legatee  a  security  for  the  sum, 
vhich  proves  to  be  the  amount  of 
the  legacy,  assigning  as  the  cause, 
that  he  did  it  foi^  fear  of  mortality, 
till  he  coald  make  a  complete  will, 
which  he  meant  to  do  when  his  wife 
should  be  brought  to  bed,  and  dies 
while  his  wife  is  lying  in,  without 
makiug  any  other  will ;  such  paper 
shall  be  considered  as  his  will. 
¥owell  V.  Beretford.     2  L.  Raym. 

1282. 

11  Upon  the  question  of  sanity  of  the 
testator  the  burden  of  proof  is  with 
those  who  are  for  establishing  the 
will — they  open  and  dose.  1  Mass. 
7l,  835. 

12  An  opinion  said  to  have  been  ex- 


pressed by  one  of  the  devisors  that 
the  testator  was  insane  at  the  time 
is  not  admissible  in  svidence.      i" 
Miss.  71. 

13  To  exclude  a  child  from  a  distrib-. 
utative  in  the  testator's  estate  it  is 
not  necessary  a  legacy  should  be 
given  such  child — it  is  sufficient  if 
it  appear  by  the  will  that  the  tes- 
tator has  not  omitted  it  from  forget- 
fulness,  or  inattention.  i  Miss.r 
146. 

14  A  will  most  be  published,  ^uerey 
What  amounts  to  a  publication  ?  1 
J^ass.  258. 

10  In  the  construction  of  a  will,  the 
court  will  give  efiect  to  all  the 
words,  without  rejecting  or  control- 
ing  any  of  them,  if  it  can  be  done 
by  a  reasonable  construction  not  in- 
consistent with  the  manifest  inten- 
iutentiou  of  the  testator.  Dawesy 
judge  V.  Swan  etal.     4  Mass.  208. 

But  if  a  latter  clause  is  repugnant  to 
a  former  one,  the  latter  clause  must 
prevail,  because  it  is  the  latter  de- 
termination of  the  testator ;  unless 
the  apparent  intention  of  the  testa^ 
tor  in  other  parts  of  the  will  leads 
to  a  different  conclusion.    Ihid. 

16  Of  the  revocation  of  a  will.  Jive* 
ry  et  al.  v.  Pixley.    4  Mass.  460. 

17  Upon  an  appeal  from  a  decree  of 
the  probate  court  approving  a  will, 
the  will  is  to  be  proved  in  this 
conrt,  as  if  the  qnestion  had  origin- 
ated here ;  and  the  appellee,  hav- 
ing the  affirmative,  is  to  open  and 
close.  Buckminster  et  aL  v.  Perry. 
4  Mass.  593. 

IB  The  three  subscribing  witnesses  to 
a  will  must  be  produced  at  the  pro- 
bate thereof,  if  living,  and  subject 
to  the  process  of  the  court.  Chase 
et  al.  v.  Lincoln.    3  Mass.  236. 

19  The  subscribing  witnesses  to  a  will 
may  testify  their  opinion  of  tl^  san- 
ity of  the  testator ;  other  witnesses 
may  testify  facts  from  which  the 
court  and  jury  may  form  an  opinion 
whether  the  testator  was  compos  or 
not.  Pool  et  al.  v.  Richardson.  3 
Mass.  830. 

SO  A  judge  of  probate  cannot  issue  a 
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dedlmus  protestaiem  to  take  the  de- 
positioDS  of  Ihe  subscribing  wilness* 
es  to  a  will  until  the  original  will 
is  filed  wiih  htm.  dmory  v.  Fel' 
loices,    5  JIass.  219. 

liVhere  under  the  statute  of  ITSS,  e. 
46,  s.  4,  an  issue  is  joined  on  the 
attestation  of  the  witnesses  to  a  will 
in  the  testator's  presence,  the  sign- 
ing by  the  testator  is  included  in  the 
issue.    Ibid, 

£y  credible  witnesses  to  a  will  in  the 
statute  of  1783,  c.  24,  s.  -^  compe- 
tent witnesses  are  to  be  understood ; 
and  it  is  sufficient  that  they  are  so 
at  the  time  of  the  attestation.  Ibid. 

:2i  On  tlie  question  of  the  sanity  of 
the  testatrix  at  the  time  of  executing 
her  will,  which  was  in  issue  to  the 
country,  the  pbysieiauB  were^nquir- 
«d  of,  whether  from  the  circum- 
stances of  the  patient,  and  the 
symptoms  they  observed,  they  were 
capable  of  forming  an  opinion  of 
the  soundness  ef  her  mind,  and  if  so 
whether  they  from  thence  conclud- 
ed that  her  mind  was  sound  or  un- 
sound ;  and  in  either  case  they  were 
required  to  state  the  circumstances 
or  symptoms  from  which  they  drew 
their  conclusions.  HaJthom  et  oL 
V.  King^  Ex.    8  Mass.  871. 

52  Where  the  testatrix  at  ii  oVIock 
in  the  morning  gave  directions  to 
her  geriveaerias  to  making  her  will, 
which  she  exebuted  at  six  in  the 
evening,  and  died  (wo  hours  after ; 
the  jurv  were  instructed,  if  at  the 
time  of  giving  the  di^etions  she 
had  sufficient  discretion^  for  that 
j>urpose,  and  at  the  time  of  execut- 
ing the  will  she  was  able  to  recol- 
lect the  particulars  which  she  had 
directed,  they  might  find  her  of 
ftound  mind  at  the  time  of  executing 
the  will.    Ibid, 

53  If  a  husband  or  a  wife  be  a  wit- 
ness to  a  will  containing  a  devise, 

-  or  legaey  to  either,  such  devise,  or 
legacy  is  void.  Jackson  ex  dem, 
Coader  v.  fVaods,    1  Johns,  Cos,  168. 

j?4  The  record  of  a  will  proved  under 
the  stat.  (sess.  24;  c.  O,  s.  6,}  is  not 


eonclosiye  upon  the  Beir^M  ai<tt 
prevent  the  admisMon  of  evidenea 
to  impeach  its  validity.  The  re- 
cord of  a  will^  like  that  of  a  deedj 
is  only  prhna  facie  evidence  of  its 
authenticity.  Jackson  ex  demise 
WoodhuU  V.  Ramsey,    8  Johns.  Cos,. 

234. 

25  A  will  executed  in  1723,  and  wfaieh 
had  been  proved  by  the  witnesses, 
in  1733  and  1744,  and  recorded,  hot 
not  in  a  manner  authorized  by  law, 
was  allowed  to  be  read  in  evidf^Dce^ 
on  the  trial  of  an  action  of  e/ect- 
ment,  in  1801,  as  an  ancietd  tieedy 
though  actual   possession  did   not 
follow  and  accompany  the  wiJi,  tliat 
being  explained  by  Uie  peculiar  sit- 
uation of  the  property  in  question, 
and  other  circumstances  shown,  to 
raise  a  presumption  of  the  existance 
and  genuineness  of  the  will.    Jack- 
son ex  dem,  Lewis  et  al,  y,  Laroway, 
8  Johns.  Cases,  283. 

26  Wliere  the  witnesses  to  a  will 
were  all  dead,  and  one  of  them  had 
signed  the  initials  of  his  name,  as 
his  mark,  and  the  testator  had  also 
signed  his  mark,  and  the  band  wri- 
ting of  two  of  the  witnesses  was 
proved,  and  a  witness  at  the  trial, 
in  1807,  swore  that  he  had  seen  tbo 
other  witness  make  his  mark,  in 
1760,  to  a  paper  in  his  possession, 
and  that  from  a  comparison  of  tbt 
two  marks,  and  from  the  peculiar 
manner  in  which  the  initial  letters 
was  made,  lie  beUeved  the  mark  af- 
ifixed  to  the  will  was  made  by  the 
witness  to  it ;  this  was  held  suffi- 
cient evidence  of  the  execution  of 
the  will,  to  permit  it  to  be  read  to 
the  jury^  when  accompanied  with 
evidence  of  possession  by  the  devi- 
see under  the  wHI,  and  the  declar- 
ations of  one  of  the  other  witnesses 
in  his  lifetime,  as  to  (he  due  attes- 
tation by  all  the  witnesses.  Jack" 
son  ex  donise  Van  Dozen  y.  Fan 
Dozen,    8  Johns.  Sep.  144. 

27  .  The  acts  and  declarations  of 
third  persons  in  possession  of  lands, 
are  aamissible  in  evidence  to  proM 
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a  eontititied  possession  under  an  an- 
cient  will,  so  as  to  make  out  i(8  for- 
mal execution.    Ibid, 

The  sanity  of  the  testator  is  presnm- 
edy  until  the  contrary  appears.  The 
onus  prolmndi^  as  to  his  mental  in- 
eapacily,  lies  on  the  party,  who  al- 
les^es  the  insanity.    Ibid 

But  if  a  mental  derangement  has  been 
proved,  it  is  then  incumbent  on  the 
devisee  to  shew  a  lucid  interval,  or 
the  sanity  of  the  testator,  at  the 
time  of  exccotiug  the  will.    Ibid, 

^  In  Fennsylvamiui  it  is  not  necessa- 
ry that  a  will  devising  real  estate 
should  be  sealed,     i  Dallas,  04. 

Nor  that  all  the  subscribing  witnesses 
should  prove  the  execution.    Ibid. 

Nor  that  the  proof  of  the  will  should 
he  made  by  those  who  subscribed 
as  witnesses.    Ibid, 

Nor  that  the  will  should  be  subscrib- 
ed by  the  witnesses.     Ibid. 

29  In  Fennsylvania,  two  witnesses  are 
necessary  to  the  proof  of  every  tes- 
tamentary writin;;,  whether  for  the 
disposition  of  real  or  personal,  es- 
tate.    1  DallaSf  286. 

90  General  rules  as  to  the  rcTOca- 

s  tion  of  wills,  and  testaments.  2 
IMlaSf  268,  280. 


WITNESS. 

L  Competency;  gemral  objections 

to,  on  account  of  interest, 
n.  Attorney,  Counsel,  JgentSj  ^e, ; 

^  their  being  TFitnesses, 
HI.  Husband  and  Wife.  i 

IV.  Farisliioners,  Src, 
V.  Subscribing  Fritness, 
VL  Examination  of, 
VH.  Other  Foints  nlative  to, 

!•  Competency;  geneal  objections  to,  on 
account  of  interest, 

i  In  an  action  against  a  sheriff*  for 
the  misconduct  of  his  officer,  the 
sheriff^  cannot  call  the  officer  as  a 
witness,  without  e^iving  him  a  re- 
lease. Fowell  V.  Hard.  2L.Raum. 
**lt.    8tr.Q5Q. 


2  .If  a  man  marries  a  second  time  be* 
fore  his  first  wife  dies,  his  first  wif» 
is  not  a  competent  witness  to  prove 
his  marriage.  Broughton  v.  Bar" 
pur,    2  L.  Raynu  752. 

8  A  factor  who  sells  for  plaintiffs, 
and  is  to  have  is.  in  the  pound,  i» 
a  good  witness  to  prove  the  contract 
and  sale.  Dixon  and  others  v.  Coop'* 
er,    3  Wils,  40. 

4  An  infidel  pagan  idolater  nay  be 
a  witness.  Ormichand  v.  BarkcTj 
in  chancery,    i  fVils.  84. 

5  The  son  of  a  legatee  is  not,  by  the 
spiritual  law,  a  competent  witness 
to  prove  a  will.  Anon,  i  L,  Ra^* 
mond,  S5. 

6  An  uncertificated  bankrupt  may  be 
a  witness  to  decrease  but  not  to  in- 
crease the  fund.  Butler  y,  Cooke, 
Cou^p.  7a. 

7  Creditors  were  good  witnesses  to 
a  will  of  landi,  before  the  statute 
of  20  G.  2,  though  the  debts  are 
charged  on  the  estate,  there  being 
personal  assets  to  pay  them,  and 
they  being  actually  paid.  fVynd^ 
ham  y,  Chetwynd,  1  Blacldt  90. 
1  Burr.  4t4. 

Witnesses  to  devisees  subject  to  the 
same  rules  (and  no  other)  as  witness- 
es to  other  convevances.    Ibid.  98. 

8  The  children  of  a  residuary  lega- 
tee are  not  by  the  spiritual  law 
competent  witnesses  to  prove  a  will. 
Smith  V.  lliwaite.     1 1.  Raym.  91. 

0     A  quaker's  testimony  on  his  affirm 
motion  is  admissible  in  an  action  of 
debt,  on  statute  2  O.  2,  e.  2^,  a- 
gainst  bribery,    Atcheson  v.  EveriU. 
Coivp,  882, 

10  Wife  of  procheim  amy,  a  witness. 
Demison  v.  Spurling.    1  Str.  006. 

ti  Frocheim  amy,  no  witness.  JEfop- 
kins  v.  JS'^eale  and  Newman.    2  Str. 

1026. 

12  Legatee  may  be  a  witness  against 
a  wilt.  Oxenden  Bar  v.  F^nerieCf 
in  chancery.    2  Salk.  691. 

18  At  what  age  the  law  will  allow  an 
infant  to  be  a  witness,  seems  discre- 
tionary, and  no  distinction  in  this 
respect  betwecA  capital  and  lesser 
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otTences.  The  King  v.  Trovers.  cannot.  Stevenson  v.  JK'^evinsoiL  fl 
2  Sir,  700.  L.  Jlaym,  1333. 
14<  Son  took  (he  father's  money  and  27  No  person  who  is  or  may  be  a  loi^ 
gave  it  to  H^  and  (he  son's  evidence  er  by  a  forged  deed^or  who  may  re- 
admitted in  trover  a^^ainst  H.  vi*  eeive  any  henetit  or  advautage  by 
non.     1  Salic.  289.  the  verdiet  being  found  against  the 

15  One  vkho  has  aeted  in  breaeh  of  defendant,  shall  be  a  wilnest  man 
an  alleged  custom,  is  not  a  eompe-  information  for  (he  forgery.  Waiii 
tent  witness  to  disprove  the  custom.  Cas/e.    3  SaUc.  172. 

The  Company  of  Carpenters  v.  //ay-  28  A  broker  who  had  his  prineipal 

toard.    1  Doug.  B7%  379.  bonds  stolen  out  of  his  pocket,  when 

16  Heir  at  law  may  be  witness  of  the  stopped,  gives  bond  to  keep  the  hol- 
title,  remainder-man  not.  Smithy.  der  indemnified.  Held,  that  he 
Sir  Richard  Blackham.   iSalk.  2S3.  could  not  be  a  witness  in  (his  ae- 

17  H.  being  ehea(ed,  may  be  a  wit-  tion :  and  plaintiff  recovered,  lo 
pess  (o  prove  the  fact  on  the  indict-  another  action  against  plaintiff  he 
ment.  The  ^men  v.  Macartney.  was  admitted.  Ball  y.  Bostock.  1 
1  Salk.  285.  8tr.  575. 

18  A  man  may  bo  received  as  a  wit-  29  Guardian  on  record  not  a  gaod 
ness  who  proves  his  own  turpitude;  witness.  Cluiterbuck  y.  Hunting' 
it  goes  not  to  his  admiasibility,  bat  toiver.    1  Sir.  506, 

hh  credit.     Clarke  v.  Jithnson  and  30  Prisoner  having  escaped  may  be  a 

Co.    Lofft^  756.  witness  to  prove  (he  escape  voIbb- 

19  Person  liable  to  be  eonfribn(ory  to  tary,  upon  traverse  of  an  inquiiitim 
defendant  for  damages  recovered,  for  the  otHce.  against  the  gaider. 
is  an  incompetent  witness  for  him.  The  nature  of  the  crime  and  cob- 
French  v.  Foulston.     5  Burr.  2727.  vietion,    not    of   the    panishoient, 

20  The  creditor  of  a  banknipt  no  wit-  makes  the  infamy.      The  King  v. 
ness    to    prove    him  a    gamester.  Ford.    2  Salk.  690. 
Sludlleworih  v.  Bravo,    l  Str,  9(}f7.  81  Where  the  master  brings  trespass 

2t  Prosecutor  laying  a  wager  that  per  quod  servitium  amiaity  the  ser^ 

he  would  convict  defendant,— doth  vant  beaten  is  not  witness,      /tens- 

not    incapacitate    for   a    witness.  ley  v.    IVesthrowne.      i  Sir.  414. 

The  King  v.  Fox.     1  Sir.  652.  Sed  (J«i. 

22  Quaker  no  witness  to  ground  an  32  The  original  debtor  taken  as  a  ser- 
attachment  for  non-performance  of  vant  to  prove  the  payment  by  a- 
an  award.  Rohbins  y.  Sayward.  Dother.  Brownson  v.  ^very.  i  8tr. 
1  Str.  41-1.  507. 

23  Party  to  a  nsurious  contract  can-  33  Defendant  in  ejectment  no  wi(nes8 
not  be  called  to  prove  payment.  on  indictment  for  perjury.  ThB 
Sluthk  qui  tarn  v.  Payne.    1  Str.  633.  King  V.  Ellis.    2  Str.  1 104. 

2  ^  Goldsmith's  servant  who  overpays  34>  Servant  witnei^s  in  action  by  the 

monev  is  a  witness  in  action  for  it  master  for  beatinsr  him.     Duel  v. 

a;;ain.    Martin  and  another  v.  ffor*  Harding.    1  Str.  595. 

veil.     1  Str.  64'7.  85  Proprietor  of  note  a  witness  on  an 

23  A  creditor  allowed  to  prove  debt-  indictment  for  tearing  it.  TheKin^ 

or  not  intitled  to  his  discharge  on  ▼.  Moise,     1  .Sifr.  595. 

the  mint  act.    ^oreoU  v.  Orcott.  86  A  correspondent  is  a  safficieat  er- 

t  Str.  650.  idencc  to  disprove  a  man^s  hanJ, 

2Ci  A  man  who  has  only  one  of  two  though  he  has  never  seen  him  write, 

({tialiiications  may  be  called  as  a  Gould  v.  Jones.     1  Black.  38*. 

witness  to  prove  that  certain  privi-  37  A  corporator  who  has  aeted  nnder 

legos   belong   to   such   persons   as  a  bare  authority  may  be  a  nitne« 
have  both ;  a  man  who  has  both       to  prove  the  usage  under  whieb  hs 
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haJ  been  appointed.     Rex  r.  Hob-  U  no  witness,      l^otkeringtuim  Vj 

WW.    2  Sh'.  1069.  Greenwood.    1  Str.  129. 

38  Where  there  are  tvTO  qualifications  4S  A  release  by  an  iolerested  parly 
to  an  eleetion  of  an  t^meer,  he  who  makes  hitn.  a  competent  witnef»s^ 
Jias  hut  one  only  may  be  witness  as  thon:;h  the  releasee  refuse  to  ac« 
to  the  rij^ht.      Stevenson  r.  n^'*evin'  cept  it.     Goodtitle  v.  PTelford,      i 

.  sow.     1  Str,  333.  Dou;;.  13U. 

39  Party  supposed  to  be  defrauded  al-  49  Oue  convicted  of  perjury,  thoagli 
lowed  a  witness  in  perjury.  No  pardonod,  cannot  be  a  witness,  d' 
conviction  for   the  perjury  on  the        nun.     a  8alk.  ±33, 

oath  of  a  single  witness.  The  King  50  A  surrender  executed  by  a  witnesf 

V.  'rhoma»  Rro^ighton,     2  Str.  1 229.  removes  the  objection  of  interest,  al- 

40  Sheriir's  bailiff  no  witness  to  prove  thous;h  the  surrenderee  refuse  to  ac- 
attenipt  to  arrest,  unless  sheriff  re-  cept  it.  QoodtitU  v.  Welford,  ± 
lease  him;    and  in  action  for  false  Dong.  I39  to  141. 

return,  on  mpsne  procesit,  the  jury  01  A  bare  trustee  is  a  competent  wit- 
may  give  the  whole  debt  in  dama-  ness  to  prove  the  executiun  of  the 
ges.     Puwetl  V.  Hard,      i  Sir.  630.  deed  to  himself.     Qoodtitle  v.  fFel- 

41  On  indictment  for  a  cheat  in  pro-  ford.     1  Doug.  141,  n. 

curing  a  note  from   //.,  It.   cannot  &z  If  a  person   interested  exeeate  a 

be  a  witues^.      The  King  v.  Whit-  surrender  or  release,  he  is  an  ad- 

ing. ;  1  Salic.  2S3.     l  £.  Raymond^  missible  witness,  although  the  sur- 

396. \  renderee,  &c.  should  refuse  to  ac- 

42  If  a  party  to  a  cause  would  be  en-  cept  the  surrender  or  release.  Good:' 
titled  to  maintain  an  action  against  title  v.  IVelford.  1  Doug^  139  16 
a  particular  person  in  case  of  dc-  141. 

termination  against  him  ^  he  cannot  It  is  no  objection  to  an  executor's  tes-* 
call  such  person  as  a  witness.  In  tioiony,  that  he  may  be  liable  to  ac- 
a  declaration  for  sinking  a  barge  tiims  as  executor  de  ^n  tort*  i 
laden  with  good^,  the  plaintiff  can       Doug,  14 L. 

recover  nothing  in  respect  of  the  5S  An  executor  who  takes  no  b^nefi- 
goods,  unless  he  shews  specifically  ctal  interest,  is  a  competent  witness 
what  they  were.  Martins.  Hen-  to  prove  the  testator's  sanity.  Good* 
riekson.  2  L.  Raym.  1007^  1 8aUc.  title  v.  IVelford.  1  Dofug.  iSp,  ta 
^sgr.  141. 

43  Borrower  of  money  held  to  be  a  Or  any  other  matter  concerning  Xhm 
competent  witness  to  prove  both  u-       will.    J6i^.  I4l,n. 

sarions  contract  and  payment  of  the  So  is  a  bare  trustee  to  prove  the  exe-* 

money.    Abrahams  qui  tani  v.  Sunn,  cution  of  the  deed  tp  himself.    lb* 

4!  Burr.  2231.  141. 

iA  Apprentice  witness  for  the  master  ^4  In  action  against  the  master  for 

in  an  action  perM^iod  sercitiutn  ami'  his  carman,  negligently  driving  hiff 

sit.     Leicis  v.  Fogg.    2  Str.  94k  cart,  the  servant  allowed  to  be  ex- 

45  A  creditor,  having  sold  his  chance  amined  by  the  master  on  producing 

of  recovering  his  debt,  is  a   good  a  release.    Jarvis  v.  Hayes.    "Z  Str* 

witness  to  sup]>ort  a  commission  of  1083: 

bankrupt.     Granger  v.  Furlong.    2  55  A  pers(/n  who  gives  a  bribe  to  a- 

Btack.  1273.  nother  to  vote  at  an  elei&tion  for  a 

40  One  obligor  witness  to  prove  the  member  of  parliament,  is  a  compe- 

delivery  by  the  other,  good.     Loch^  tent  witness  to  prove  the  bribery  in 

art  V.  Graham.     1  Str.  35.  an  action  for  the  penalty  under  the 

4/7  He  that  apprehends  himself  inter-  statute  2  G.  2,  c.  24.     Meai  v.  7?o- 

ested,  though  stridojure  he  id  not,  binson.     JViUes^  422. 
VOL.  in.         07 
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Oa  a  prosecution  for  penalties  under 
the  statute  9  Ann.  c.  14^,  s.  5,  the 
]oser  of  the  money  at  cards  is  a 
good  \vitnes8  to  prove  the  loss.  Jb. 
n.  c.  423.  « 

So,  on  a  prosecution  for  a  penalty  un- 
der the  statute  23  G.  2.  e.  13,  s.  1, 
for  seducing  artificers  to  go  out  of 
the  kin^dbm,  the  prosecutor  is  a 
competent  witness,  thoo£^h  entitled 
to  half  the  penally.     Ibid,  n.  c. 

65  It  was  held,  that  in  action  br^iuE^ht 
hy  a  fiither  fur  deftoweri ng  liis 
daughter,  per  quod  he  lost  her  ser- 
vice; the  daughter  might  be  exam- 
ined as  a  witness  for  the  plaintifK 
Cockv.  WorUtam.     2  Sir,  1034. 

57  One  convicted  of  petit  larceny  and 
whipped  cannot  be  a  witness,  for  it 
is  the  crime,  and  not  the  punish- 
ment, which  makes  a  man  inla- 
mous.  Pendock^  of  the  devise  of 
Jdackenderj  v.  Macke.nder,    2  ffils, 

18. 

68  In  general  a  person  is  a  compe- 
tent %vitne9S,  unless  he  be  directly 
interested  in  the  event  of  the  suit 
Bent  V.  Baker^  in  error,  3  Term 
Rep*  27.     And  see  7  Term  Rep.  63. 

59  And  unless  the  verdict  can  be  giv- 
en in  evidence  by  him  in  another 
suit.  BM  v.  aarwood,  8  Teru^ 
Rep.  308.  And  see  7  Term  Rep. 
62. 

60"  Therefore  one  underwriter  may  he- 
a  witness  for  another  in  an  action 
on  a  policy  subscribed  by  both.  3 
Term  Rep'.  27, 

61  And  if  he  is  engaged  to  contribute 
to  the  defendant's  costs,  and  has  an 
action  depending  against  himself  on 
the  same  policy,  and  has  joined  as 
a  plaintiff' in  a  Bill  in  equity  for  a 
discovery.  Re  may  he  made  a  com- 
petent witness  by  the  defendantV 
releasing  hfm  from  any  centribu- 
tion  to  the  costs  m  law  or  equity, 
and  by  an  offer  by  himself  and  the 
defendant  to  pay  the  costs  in  equi- 
tv,  and  dismiss  the  bill  as  to  them. 
ibid. 

^2  Jl.  having  given  a  bond  to  B.  for 
the  payment  of  money^  which,  it  is 
Boderstpod  between  tbem^  is  to  be 


.  applied  towards  indemnifyiiig  JK 
from  the  expenees  of  ati  election  in 
which  B.  is  a  candidate;  in  an  ac- 
tion brought  by  C.  against  D.  f»r 
money  advanced  and  services  per- 
formed, in  supporting  the  interest 
of  ii  at  the  request  of  D. ;  A.iswA 
a  competent  ixntness  on  heiiajfif  B. 
Trelaitmey  v.  Thomas,  l  Ef,  Black. 
303. 

63  In  covenant  for  rent  upon  a  lease 
by  »f.  to  B.J  the  point  in  issue  iras 
whether  C.  (whose  title  both  ad^ 
mitted)  demised  firht  to  »^.  or  to  a- 
notlier  person  f  C  is  a  competent 
^%itness  to  prove  the  point  in  lAsae; 
fur  the  verdict  cannot  be  given  in 
evidence  in  any  action  which  may 
afterwards  be  brought  either  by  or 
aguinst  him.  Bell  v.  Harwood,  3 
Term  Rep.  308. 

B^it  if  two  persons  are  eontcndins;for 
the  posscHsioR,  who  are  to  pay  rent 
in  different  rights,  there  the  lasi^ 
lonl  could  not  be  admitted  a  wit- 
ness to  prove  the  demise  in  Xhc  e- 
jeetment.  Per  BuUer^  J.  3  Term 
Rep.  30S. 

6^4  Where  A.  rented  a  tenement  of  C, 
who  covenanted  to  reimharse  him 
all  the  poor-rates;  and  A.  after- 
wards underlet  io  Bi  A.  was  held 
to  be  a  competent  witness  to  prove 
SQclieiletting  to  D.,  upon  an  appeal. 
Rex  V.  WaodtHndsj  Inhab.  1  ^erm 
Rep.  2(V2. 

65  If  «jf.  have  received  money  fr»n 
B.  to  pay  to  0.,  and  the  question 
he,  whether  J.  were  the  agent  of 
C. :  for  that  purpose  A.  may  be 
called  as  a  wit-ness  to  prove  the  a-' 
gcncy.  Ilderton  v.  JUkinson.  7 
Term  Rep^  480.  ^ 

66  So  a  captain  of  a  ship  who  had 
borrowed  money  for  the  use  of  the 
ship  of  the  pfaintiffs,  was  held  a 
competent  witness  to  prove  that 
fact  in  an  action  against  the  owners, 
whose  defence  was  that  he  bad  bor- 
rowed it  for  his  own  use.  Evam 
y,  fViUiams^  sittings  at  GuUdhalU 
after  T.  28  G.  8,  Cor.  lord  Kenjitm. 
7  Term  Rep.  481,  «. 

67  In  order  to  render  a  witness  inpoB^ 
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tpetent,  it  is  neeessary  to  shew  that 
he  tnust  derive  a  certain  benefit 
from  the  determination  of  the  caase 
one  way  or  the  other,  i  I'erm 
Eep.  16  4-. 

68  The  bare  possibility  of  a  witness 
being  liable  to  an  aeilon  in  a  certain 
event  is  no  objection  to  his  compe- 
tency,    1  Term  Bep*  163. 

69  But  bail  eannot  be  a  witness  for 
the  priucipai.    1  Term  Rep.  I6d. 

70  A  co-obligor  in  a  bond  to  the  ondi- 
nar}  under  statute  -22  and  2S  Car. 
2f  e.  10,  is  a  eompeleul  witness  to 
|trove-a  tender  by  the  administra- 
trix. Carter  v.  Fearce,  1  Term 
Mep.  163. 

71  iso  a  creditor  of  the  administratrix 
is.  a  good  ^\itue8s  for  the  same  pur- 
pose.   Ibidf  164. 

^2  Where  two  persons  joined  in  an 
assignment  of  a  ship,  one  of  them 
-was  permitted  to  prove  that  at  the 
lime  of  the  assis^nment  he  had  no 
interest  in  the  vessel.  1  2b*tuiZe- 
portSy  301. 

73  In  an  aetion  against  a  master  for 
the  negligence  of  his  servant,  the 
latter  is  not  a  competent  witness  to 
•disprove  the  negligence  without  a 
release.  Chreen  v.  The  wVcw  Biver 
Company,    la  Term  Rep.  589. 

'74  It  was  held  that  a  person  is  not  a 
competent  witness  to  impeach  a  se- 
isurity  which  he  has  given,  alihongh 
ht  is  not  interested  in  the  event  of 
the  suit.  Walton  v.  Shelly,  t  Term 
Rep.  296. 

75  And  on  tliis  groond  where  a  bond 
was  given  in  consideration  of  deliv- 
ering up  a  promissory  note,  an  in- 
•dorser  was  not  permitted  to  prove 
that  the  consideration  of  the  note 
was  usurious.     1  Term  Rep.  296. 

76  But  afterwards,  on  mature  delibe- 
ration, the  court  solemnly  deter- 
mined against  the  rule  laid  down  in 
fValton  V.  Shelly  ;  and  held  that  in 
an  action  by  an  indorsee  of  a  bill 
df  exchange  against  the  acceptor, 
the  latter  might  call  the  payee  and 
•intiorser  as  a  witness  to  prove  that 
rUie  bill  was  void  in  its  creat&on* 


Joriaine  v.  Lashbrooke.     7  Tarm 
Rep.  601.    (And  see  5  Term  Mejf* 

679,  80.) 

77  In  an  aetion  by  the  indorsee  of  s 
bill  of  exchange  against  the  ^ceep* 
tor,  the  latter  cannot  call  the  drawer 
indorser  as  a  witness  (because  inter- 
ested) to  prove  that  the  plaintiff 
had  no  jight  to  recover  upon  the 
bill,  Jiaviug.merely  received  it  from 
the  witness  in  trust  to  obtain  pay-* 
ment  of  it  from  the  aoceptor  on  ac- 
>eoun t  of, the  w  i  tness.  Buckland  v. 
Tankavi.    5  "Term  Rep,  678. 

76  An  indurser  on  a  note,  who  has 
received  money  from  the  drawer  to 
take  it  up,  is  a  competent  witness 
for  the. drawer,  in  an  aetion  against 
liim  by  theJndorsee^  to  prove  that 
Jie  had  8attsiied4he  note,;  being  ei- 
ther liable  to  the  plaintiif  on  the 
note  if  the  action  were  defeated,  or 
to  the  defendant  for  money  had  aufl 
received  if  the  action  sneceeded. 
And  his  being  also  liable  in  the  lat- 
ter case  to  compensate  the  defen- 
•^ant  for  tlie  costs  incurred  in  the 
action  by  such  non-payment  makes 
-no  difference.  Mirt  v.  Kershaw.  2 
East,  468. 

70  A  certificated  bankrupt  is  not  a 
competent  witness  to  prove  the  debt 
of  the  petitioning  creditor,  or  any 
other'  fact  necessary  to  support  the 
•commission.  Chapman  y.  Gardner^ 
2  H.  Black.  279.— S.  P.  Cross  v. 
Fox^  in  note.  Ibid. — S.  P.  Flower  y. 
Herbert,  in  note,  Ibid. 

tSO  In  a  gm-famaetioo^n  the  statute 
of  iisury  against  the  assignee  of  a 
bankrupt  fortaking  usurious  inter- 
est on  a  loan.of  money  to  the  bank^ 
ropt  before  'his  bankruptcy,  the 
bankrnpt  is  not  a  competent-witness 
to  prove  the>of}enee,  if  >he^has  mK 
obtained  his  certificate.  -  or  repaid 
the  money ;  notwithstanding  he  is 
ready  to  release  to  his  assignees  aH 
benefit  which  may  arise  from  the 
discharge  of*this  debt  in  partieulac, 
and  all  clann  to  allowanee  and  sur- 
phis  in  genera) ;  and  notwithstand- 
ing the  assignee  has  proved  ius<^ 
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ni&nd  for  the  mmty  lent  mier  the 
eoninisgieii.  blasters  (fui  Utnt  v. 
Drayton.    2  Term  Rep,  4il6. 

9i  Id  an  action  for  iistiry,  the  borrott- 

-er  of  the  money,  nho  Ims  |Niid  Ihe 

same   is   a  coin  pel  cni  tiitDesB    to 

prove  the  wholo  ease.    Smilh  qui 

tarn  y,  Fragtr.    7  Term  Jl^p,  60. 

8^  Wliethcr  it  be  an  objection  to  (lie 
enmpetencj  of  a  winie.%8  fur  the 
plaiutiif  in  an  action  of  bribery  at 
ait  ekeiion  Itir  members  to  serve  in 
parliament,  ihat  a  similar  action 
MVSL9  pending  againt^t  the  Milness 
iiicDself  for  bribery  at  (he  same  e* 
lection,  and  an  acknowleilgment  by 
him  that  if  the  defendant  uere  eou- 
Tieted  he  shonld  avail  himself,  if 
necessary,  of  his  havins;  been  the 
first  discoverer  to  the  present  plain- 
tiff? ^u.  Edwardi  v.  Evans*  3 
East^  45  u 

88  It  18  now  decided  te  be  no  objec- 
tion. Heward  v,  Shipley.  4  jEasf, 
180. 

84  But  vrhere  the  evidence  given  by 
such  a  witneni  of  the  defendant's 
bribery  uas  by  means  of  the  defen- 
dant's  confesgion  of  it  to  the  witnes^s ; 
held,  that  the  truth  of  the  fact  so 
confessed,  as  well  as  of  the  confes- 
sion of  such  fact,  was  materiat  for 
the  consideration  of  the  jury.  Ibid. 
25  Whether  a  person  who  it  inter- 
ested in  the  question  put  to  him, 
though  not  in  the  event  of  the  suit, 
be  a  competent  witness  P  ^.  1 
Term  Reji,  296. 

85  In  some  eases  even  an  interested 
person  is  a  eompetent  witness  from 
necessity,  as  where  the  interest  a- 
rises  after  the  plaintift'  or  defendant 
bas  an  interest  in  his  testimony.  3 
Term  Rep.  27. 

86  A  person  who  is  employed  .to  sell 
goods,  and  is  to  have  for  himself 
whatever  money  be  can  procure  for 
them  beyond  a  stated  sum,  is  to  be 
considered  at  -  a  broker,  and  is  a 
eompetent  witness  to  prove  the  con- 
tract between  (he  seller  and  the 
bnyer.  Benjamin  v.  Porters,  2 
H.  Black.  590. 

87  A.  having  brought  an  action  against 


A,  the  laXter  filed  a  bill  is  tnify 
against  him  for  a  diseoverj  and  in- 
junction, and  for  an  acceinit;to 
whieh  A.  having  pat  in  hi«  anawer, 
den>in£;  the  allegations  of  il.^  whick 
involved  the  merits  of  the  suit  at 
law,  the  injimetiuu  was  dissolved ; 
on  which  answer  B.  indicted  A.  for 
perjury ;  and  the  indietmcnt  and 
aclioB  coming  on  (•  he  tried  at  tbe 
same  assizes,  the  indictment  slaod- 
ing  first ;  held,  that  B.  w  as  a  eon- 
pelent  \utness  to  prove  the  y>erjorT, 
as  he  could  not  avail  hiniKeffef  (he 
conviction  of  A.  in  any  eivii  pro- 
ceeding between  them  either  in  law 
or  equity.  Rex  \.  Boston*  4£arf, 
572. 
M  Equity  refused  leave  to  file  a  sup- 
plemental bill  in  nature  of  a  bill  « 
review,  in  csmsequence  of  a  convic- 
tion of  a  witness  in  the  origioal 
proiieeding  for  perjory.  which  eoB- 
viction  was  obtained  on  the  eri- 
dence  of  the  plaintiff  in  the  soit  as 
well  as  of  others.  Barildt  v.  Fide- 
ersgillj  in  chancery^  cited.    IMd. 

89  The  person  whose  instnraient  is 
alleged  to  be  forged  is  not  a  compe- 
tent witness  to  pro^'C  the*  forger? 
unless  the  instrument  is  produced 
at  (he  trial,     i  J^Iass.  7. 

90  The  indorser  of  a  promitfory  ns^e 
is  not  a  competent  witnesa  (o  prove 
the  hand  writing  of  the  preoiissor 
without  a  release  from  the  iDdarser. 
1  J^Iass,  73. 

91  To  exclude  a  witness  on  the  grooBd 
cf  interest  he  mast  be  i  etc  rested  ia 

^  (he  event  of  the  suit    i  Mass,  93. 

92  But  a  grantor  is  not  a  eompetent 
iiitnes!!  (o  explain  bia  own  deed, 
even  in  (he  case  of  a  latent  anibi- 
ccuiiy  and  in  a  suit  in  wfaieh  he  it 
not  interested,     ^tu    i  Jtfass.  93. 

98  ileir  not  a  eompetent  witneu  for 
the  eiecutor  or  administrator  im  an 
action  against  a  debtor  of  the  de- 
ceased.   .1  Mass.  239. 

94  Heir  of  a  warrantor  competent  io 
proTC  the  boundaries  of  laud  ecn- 
Teyed  hi  bis  ancestor  if  hr  ha«  s 
release  from  the  feoffee.  ^'6  * 
Mass.  242. 
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Q8  hk  an  action  vpon  a  boirf  gmn  bankruptey  wai  Awarded.      Ar- 

for  Ifie  liberty  of  the  prison-yard,  rinstony.Farrit^on,   4fJ^ki8S.^S7. 

ihesheriffor  giLol-keeperifta  com-  103  Tht  graotor^f  lanil  who  eove- 

petent  witness   to  prove  llmt  the  naiited  iu  his c^^d  that  he  iwd good 

creditor  consenfed  to  the  prisoner's  ri^t,  &e.  to/^^  ^be  same,  and  that 

Jiberation.     2  Mass.  620.  he  would  irarnnt  the  premises  a- 

96  A  parly  <o  a  negotiable  seeitrity  gaiist  all  perons  elaiming  them 

shall  not  be  a  witness  to  prove  that  under  hiffly  is  i  competent  witness 

at  the  time  he  gave  it  currency  it  for  the  graQ(e«in  an  action  brought 

was  void)  but  he  may  be  permitted  to  by  him  for  le  laud   against  oue 

testily  to  any  facts  happening  alter-  who  does  not  laim  under  the  same 

wards,  if  be  is  not  interested.  War-  grantor.      Tiambly  v.  Henley.    4 

ren  v.  Merry.    3  Mass.  27.  J^Iass.  4(41. 

07  A  consignee  of  goods  on  his  own  104*  One  caunohe  sworn  as  a  witness^ 

Aceouut,  refusing  to  receive  them,  who  would  eslify   umler  the  im- 

and  aftevvards  selling  them  as  a-  pression  thahe  i%  interested  iu  the 

gent  to  the  consignors,  is  a  compe-  event  of  thtf^nit^  althongh  he  has, 

tent  witness  for  the  eonsignors,  in  in  fact  i)o  Ic^al  interest  in  such  suit 

an  action  by  them  against  the  pur-  Tlumb  v.  JtiUing.    4  Mass.  0t8. 

chaser  for  the  price  of  the  gomls,  ^03  Ji,  heingn  the  service  of  B.  and 

although  he  had  indorsed  the  bill  having  er^aged  to   pay  his   own 

of  lading  in   blank.    Broivn  Sf  al.  board,  apiied  to  C  to  board  him, 

V.  Dabcock  S(  al.    8  Mass.  20.  and  propped  to  him  to  take  his  pay 

98  Upon  the  trial  of  an  indictment  in  goods  ut  of  IP.'s  store  ;  to  which 
for  fiassing  a  forged  instrument,  B.  consctted  and  promised  that  he 
when  the  instrument  alleged  to  have  should  ^  so  paid ;  in  an  action  by 
been  has  been  forged  secreted  to  pro-  C.  agaitst  B.  for  the  board  of  A. 
tectthe  offender,  the  person,  whose  this  later  was  offered  as  a  witness 
same  is  charged  to  have  been  foi^d,  for  tbs  plaiitiff',  and  these  facts 
and  who  had  seen  and  espied  the  in-  coraiig  out  ot  examining  him  upon 
strument,  is  a  competent  witness  to  the  me  dire,  le  was  rejected  as  in- 
prove  the  instrument  forged;  and  tereated  in  tie  event  of  the  suit, 
the  production  of  the  instmment  Emerton  v.  Jhdreu^a,  ^  Mass.  ^53. 
will  be  dispensed  with.  Common^  i&6  Upon  an  iidictment  for  usury  the 
tcealih  v.  Snetl.    B  Mass.  82.  borrower  is  a  competent   witness. 

99  The  grantee,  of  land  is  a  eompe-  Commanwealh'v.Fro^.  sMass,6B. 
tent  witness  to  prove  the  grant  made  107  The  confefiion  of  a  witness  in  a 
without  consideration,  and  so  frau-  criminal  proceution  as  to  his  in- 
dulent  as  against  creditors.  Hill  competency  cinnot  be  admitted  to 
T.  Payson  et  al.    3  Mdfs.  6S9.  disqualify  bin.      Commonweal^  v. 

100  The  payee  of  a  promissory  note  H'aite.    5  Mips.  261. 

cannot  be  a.  witness  to  prove  the  408  A  party  to  in  usurious  negotiable 
tiote  usurious  in  an  action  by  (he  security  canmt  be  a  witness  to  de- 
indorsee  against  the  maker.  JPar-  feat  the  security  on  the  ground  of 
ker  V.  Lwejoy,    3  Mass.  56d.  nsury.     Widj^ery  v.  Monro  ^  aL 

101  Indorsera  of  a  negotiable  security  0  Mass.  440. 

are  incompetent  wituesses  to  prove  lOo  Where  a  corporation,  created  for 

it  usurious.     Churchill  v.  Suiet.     4>  pious  and    charitable  nses,    were 

Mass.  156.  made  the  residuary  legatees  in  a 

102  In  an  action  between  other  par-  will,  its  members  were  received  as 
ties,  the  petitioning  creditor  is  a  witnesses,  on  the  question  of  the 
competent  witness  to  prove  his  own  sanity  of  the  testator,  which  was 
debt,  upon  which  a  commission  of  at  issue  between  the  executors  and 


4S4 


WITNESS  L 


tlie  heir  at  law.  Misan  v.  Thatcher 
tt  id,  Ext,    7  JUss,  398. 

£10  The  payee  of  t^romissory  note, 
who  had  indorsed  *  t  with  a  s&ving 
of  his  liability,  Wt^  receivfd  to 
prove  an  aUeralioi  of  the  note  after 
its  exeeution.  J'^'ker  v.  Um^n. 
7  Mass,  470. 

Ill  The  owner  of  a^essel,  who  had 
lover^aid  noioney,  shipped  in  the 
vessel,  to  the  8hippr,and  hadheeu 
re-iml^ursed  the  aiuuat  by  the  mas- 
ter, was  held  a  cojpetent  witness, 
in  an  action  brough  by  the  master 
against  the  shippeifor  the  same 
money,  though  in  thirst  instance 
the  owner  is  liable  kr  the  fault  of 
the  master.  Cortes  \  Billings,  l 
Johns,  CaseSy  270. 

412  In  an  action  of  ejetmeniy  a  per- 
son cannot  be  a  witnesto  shew  that 
lie  was  the  tenant,  and^ot  the  ten- 
ant.in  possession.  Bradt  ex  d&n. 
Van    Cortlandt    v.  Dykman.      1 

,  Johns,  Casesy  275. 

A18  A  money  broker,  whi  had  ad- 
vanced money  on  a  Hote,  aid  deduc- 
ted a  premium  of  two  jer  cent 
per  months  is  a  competent  witness, 
.in  an  action  brought  by  t  subse- 
quent holder  agaiist  an  etdorser^ 
to  prove  that  the  lote  was  passed 
for  no  more  than  tie  legal  r&te  of 
interest.    Jonts  v.  lake,    2  Johns. 

Cos.  60. 

Ill-  In  an  action  oi  trespass  quare 
clausum  fregit^  the  lefendant  justi- 
fied under  a  right  o' free-hold  ;  and 
it  was  held  that  a  ferson,  who  had 
conveyed  (he  prenises  in  qaestion 
to  the  plaintiS;  with  covcHants  of 
warranty  was  a  competent  witness 
to  prove  the  trespass.  Van  J^Tuys 
v.  Terhune.    8  Johm.  Cases^  82. 

115  The  general  rule  U,  that  if  a  wit- 
ness  cannot  gain  or  lose  by  the  e- 
ventof  the  suit,  or  if  the"  verdict 
cannot  be  given  in  evidence,  for  <>r 
against  him,  in  another  suit,  the  ob- 
jectiun  goes  to  his  credit^  and  not 
to  his  competency.  Van  JV*ays  v. 
Terhune,    3  Johns.  Cases j  82. 

tu  interest  in  the  question  only,  does 


not  disqualify  a  witness,  bottbe^' 
jection  goes  to  hiscreeft^  only.  ibiiL 

116  A  person  is  not  a  competent  wit- 
ness 10  impeach  the  vaJidtty  of  a 
negotiable  note  or  iastrameut,  which 
he  has  made  or  endorsed,  t  bough 
he  is  not  interested  in  the  event  of 
the  suit.  fVinton  v.  tkadler,  3 
Johns.  Casesj  185. 

The  payee  and  endorsor  of  a  promis- 
sory note,  who  had  been  4isphaig- 
jed  under  the  bankrupt  law  of  the 
United  States^  and  had  released  all 
his  interest,  was  held  to  be  an  in- 
competent witness  to  prove  that  the 
note  was  given  for  a  u^rious  con- 
sideration.    Ibid. 

il7  A  person  who  was  a  tenant  under 
a  devisee  of  part  of  the  estate  devis- 
ed, was  held  to  be  a  competent  wit- 
ness, in  an  action  of  ejectmeut 
br4>ught  by  the  heir  against  a  tenant 
who  held  a  part  of  the  premises  un- 
der the  testator  or  devisee,  and  paiC 
under  the  witness,  in  order  to  im- 
peach the  validity  of  the  will.  Wood^ 
hull  V.  Bumsey.      3  Johns.  Oms^ 

118  A.  having  been  convicted  for  for- 
gery, was  sentenced  to  the  State 
Prison  for  life.  He  was  afterwards 
.pardoned  by  the  governor.  The 
pardon  contained  a  proviso,  that  it 
.was  not  to  be  construed  so  as  to  re- 
lieve A.  from  the  legal  disabilities 
arising  iVom  his  conviction  and  seiH 
tence  &c.  but  only  from  the  impri- 
sonment*  He  was  afterwards  offer- 
ed as  a  witness  far  the  people,  m  a 
trial  for  anindtctooent,  and  admitted 
to  testify,  ahhoogfa  objected  (o  as 
incompetent  It  was  held  that  the 
proviso  itt  the  pardon  being  ineoa- 
gruons,  and  repugnant  4o  the  pard- 
on itself,  ought  to  be  rejected,  and 

:that  the  witness  was  competeoL 
The  People  v.  Pease,  a  Johns.  Cos* 
833. 

119  In  an  aclit)n  brought  by  the  fath- 
er for  the  sednclion  of  hit  daughter, 
the  dangbter  cannot  be  a  witness  fs 
prove  a  previous  promise  of  mar- 
riage, in  aggravation  of  (he  dama^ 
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es  }  for  nhe  has  her  own  right  of  ae- 
'  tioa  for  the  breach  of  that  promise. 
Foster  v.  Scoffidd.    i  Johns,  Rep. 
297. 

f20  The  jadge  before  whom  the  proof 
of  a  deed  is  taken,  is  a  competent 
witness  to  prove  that  it  was  done 
out  of  the  State ;  but  he  is  not  bound 
to  answer  questions  Ihat  may  im- 
peach his  conduct  as  a  public  offi- 
cer. Jackson  ex  deviu  iVyckoffy. 
JBumphrey.     1  Johns,  Rep.  498. 

121  A  slave  after  he  has  obtained  his 
freedom  is  a  competent  witness  to 
prove  a  fact  which  happened  while 
he  was  a  slave.  Gurnee  v.  Dessies. 
1  Johns,  Rep.  008. 

±22  A  tenant,  in  an  action  of  ejeet- 
meut,  may  be  a  witness  when  called 
io  prove  a  fact  against  his  interest. 
Young  V.  Vredenburgh.  1  Johns, 
Rep.  tSd. 

12i  D.  and  M.  being;   indebted  to  C 
I  he  attached  money  in  the  hands  of 

B.  at  Mw'Orleans^  belonging  to  J/. 
In  an  action  brought  by  C.  against 
B.  for  the  money  so  attached  and 
held  by  him  to  answer  to  C.  it  was 
held  that  D,  was  a  competent  wit- 
ness for  the  plaintifl';  for  though 
the  recovery  of  the  plaitttiff  wotiid 
go  so  far  ip  discharge  of  the  debt 
due  by  the  witness  ;  yet  he  wonld 
be  liable  over  for  the  same  amount 
to  M.  so  that  his  interest  was  bal- 
I  »  ^Jtfi^^  between  the  parties.  Mc' 
m  ^Tebd   V.  Johnston.     4e  Johns,  Rep. 

126. 

Whether  .^r.  is  a  competent  witnesi 
for  the  plaintiff  in  such  ease?  Qu. 
Ibid, 

±2^  A,  lessor  of  theplaintiB'in  ejeet- 
ment  cannot  be  a  witness  in  the 
cause  ;  if  his  name  is  used  without 
his  consent,  it  may  be  struck  out  of 
the  declaration,  on  application  to 
the  court.  Jackson  ex  dpm.  Good- 
rkh  et  al.  v.  Ogden.     ^  Johns.  Rep. 

140. 

125  A  feme  covert  who  has  executed 
a  deed  with  her  husband,  was  held 
a  competent  witness  to  prove  that 
the  deed  had  been  antedated.  Jack' 


'   son  ex  dem.    Griswold  r.  Lj^    ^ 
Johns.  Rep.  230. 

1^6  Where  a  witness  is  intere^  ^^ 
any  part  of  the  demand  of  the  ^jq. 
tiff,  he  cannot  be  admitted  ^ 
witness  to  another  part*  Ga^^ 
Stewart.    4  Jofins,  Hep.  293. 

127  A  check  in  the  name  of  ^«  OB^ 
bank  was  passed  by  C,  to  D.  \ 
received  the  money  and  remitted 
to  C.  as  his  agent.     The  check  v» 
afterwards  discovered  to  be  a  for 
ery,  and  the  bank  got  possession  \ 
the  money  remitted  by  D.  before 
reached  the  hands  of  C.    On  an  it 
dictment  of  C  for  forgery,  B.  whost 
name  was  forged,  was   held  to  In 
a  competent   witness  to  prove  the 
forgery,  having  received  a  release 
from  the   bank.       The    People  v» 
Howell.    4>  Johnsons  Rep^  206. 

Wliether  in  every  criminal  case,  a 
witness,  who  is  not  interested  in  the 
event  of  the  cause,  is  not  a  compe- 
tent witness  ?    ^u.   Ibid, 

128  A  widow  of  a  person  deceased  ia 
a  competent  witness,  in  an  action  of 
ejectment,  brought  to  recover  pos- 
session of  lands,  claimed  under  her 
husband,  though  she  would  be  en- 
titled  to  dower  in  the  lands.  Jack- 
son  ex  dem.  Van  Duzen  y.  Van  Du' 
zen.    5  J(^ns.  Rep,  144. 

129  In  an  action  against  a  sheriff  for 
the  escape  of  a  prisoner  in  execu- 
tion, who  had  given  a  bond  for  the 
liberties  of  the  gaol,  it  was  held, 
that  the  deputy-sheriff,  who  had  tak- 
en the  bond  for  the  prisoner,  was  a 
eompetpnt  witness.  Stewart  y. 
Kip.    B  Johns.  Rep.  2d6. 

13Q  Ji.  who  had  been  discharged  OU' 
der  the  bankrupt  law,  and  whose 
estate  would  not,  probably,  pay 
more  than  25  per  cent,  was  held  a 
competent  witness,  in  a  suit  brought 
by  the  assignees  of  B.  a  bankrupt, 
against  whom  Ji.  bad  proved  a  debt 
under  the  commission.  Phoenix  ▼• 
•Assignees  of  Ingraham.  0  Johns. 
Rep.  412. 

131  Where  a  defendant  produeing  a 
witness  had  declared  that  it  belong- 
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qJ'  such  witn«gs  as  well  as  hlm- 
sfio  pajr  the   demand  sued,  the 
,ness  could  not  he  sworn.     Feirce 
Chase.    8  Mass,  487. 


gainst  the  parly  calling  him.  Vie 
ought  lu  be  admitted.  Tfte  Trm- 
tees  of  Lansuigburjrh  v.  fViUard.  8 
Johns.  Rep.  4;i8. 


A  A  wituesH,  who  had  sold  per^^on-    133  In  an  aetion  under  tlie  act  (sesi. 
X  property  iis  ~not  a  competent  wit-        ^l?  c.  ISS,)  eooeeniiiig  slaves,  for  a 


]es!i  for  the  vendee  of  such  proper- 
ty,  in  a  suit  brought  a,^aiust  the 
vendee  for  faking  it  away.  Her- 
nutnce  v.  Vernoy.  6  Johns.  Rep. 
B. 
133  A  grautor  in  a  deed  which  is  im- 
peached as  fraudulent,  on  being  re- 
leased, by  the  grantee,  from  all 
claims  and  demands  whatsoever  oti 
account  of  covenants  &e.  is  a  corn- 


penalty,  for  harbouring  the  islare  of 
the  plaiatiff,  brought  against  a  oiem- 
ber  of  a  religions  society  or  sect, 
called  shakers^  a  member  of  that  so- 
ciety U  a  competent  witness,  al- 
tliough  the  members  hold  af i  thii^ 
in  common,  and  have  a  parlopn>liip 
interest  in  all  their  concerns,  as  a 
religious  society.  IVelLs  v.  lane. 
8  Johns.  Rep,  ^2. 


petent  witness  to  disprove,  as  well    139  Where  a  person  who  is  seeoritj 


9l^  prove  the  fraud.  The  objection 
goes  to  his  credit  not  to  his  compe- 
tency. Jackson  ex  dem.  Mose$  v. 
Frost  and  Haff.    6  Johns.  Rep.  1.^5. 

13 1>  Where  a  witness,  in  any  sitago  of 
a  cause,  in  law,  or  equity,  discovers 
himself  to  be  interested,  his  testi- 
mony may  be  rejeeled.  Sivift  v. 
Jhan  in  error.     6  Johns,  R^p.  5  i;^. 

iS'i  In  an  action  of  trespass  fur  tak- 
ing a  heifer,  the  father  of  the  defen- 


fdr  the  defendant,  in  an  action  be- 
fore a  justice,  is  a  material  witness 
for  the  defendant,  lie  ought  to  be 
discharged,  and  new  security  taken, 
so  that  the  defendant  may  have  the 
benefit  of  his  testimony.  Irwinr. 
Caryell.  8  Johtis.  Rep.  407. 
140  The  defendant  is  not  a  compe- 
tent witness  to  prove  the  person 
prosecuting ;  it  must  be  done  by 
iuditferent\%itnesses.     1  IktUas^  a. 


dant,  and  by  whose  order  the  tres-    i41  in  an  action  on  a  policy  of  insur- 


pass  was  committed,  was  held  to  be 
a  competent  witness  for  the  defend- 
ant, jilderman  v.  Tirrell,  U  Johns. 
Rep.  4t8. 
130  In  an  action  of  trespass,  for  tak- 
ing and  impounding  the  hos;s  of  the 
plaintiff,  the  defendant  proved  that 


ance,  the  captain  of  a  ship,  haviBg 
goods  on  board,  and  insured  by  oth- 
er under  writers,  who  refused  to  pay 
till  the  determination  of  this  soit 
was  eiutniined  on  his  tnnre  dire, 
swearing  himself  disinterested,  he  , 
was  sworn  in  chief,     i  lMHtf^4  •  f 


he  acted  as  the  agent  and  servant  of  i^2  An    informer,  on   the  seicore^f* 
G.  on   whose  land   the  hogs  were  contraband  goods,  cannot  be  a  wit- 
found,  and  offered  G.  as  a  wituess,  ncss,  although  he  releases  his  right 
after  executing  a  release  to  him,  to  to  the  moiety,     l  Dallas^  A3, 
prove  that  the  hogs  were  taken  dam-  1*3  On  an  indictment  for  forgery,  the 
afce  feasant ;  and  it  was   held  that  party  whose  name  is  ftirged,  is  a 
O.  was  a  competent  witness.      Has-  good  witness,     l  Daltasj  lio.    -2 
hrouck    V.  Lown.      8  Johns,  Rep,  Dallas^  289,  240. 
877.  1**  In  an  action  brnup^ht  by  the  in- 

dorsee  of  a  bill  of  exchane*;e  a^inH 


137  Where  a  witness  declares  on  his 
voire  dirt  that  he  is  interested  iu  fa- 
vour of  the  party  calling  him,  and 
that  his  interest  is  so  circumstanced 
that  he  caniiot  be  released,  the  wit- 
ness ought  not  to  be  sworn,  though 
in  strictness,  he  is  not  interested  ; 
but  if  his  supposed  interest  is  a- 


thc  first  indorser,  the  plaintiff's  im- 
mediate preceding  iiniorser  cannot 
he  made  a  witness  by  slrikins;  hi* 
name  offthe^rsl  anil  f&tni  bills  ftf 
the  set,  although  it  is  saggested  that 

the  second  bill  was  lost.    1  Dtdlas, 

or-* 
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<45  Vndtr  what  ciroumstanc'cs  a  wit-  137  President  of  an  insnranee  ebmpa- 

ness  ouee  interested,   may  cease  1^  ny  is  %  com|)ctenl  >iiiness,  on  a  tri* 

be  so.    1  Dallas^  272,  276.           ^  al  for  destroying  a  vessel  at  sea^ 

1*6  A  creditor  is  excluded  ftom  gtv-  with  design  to  injure  the  company, 

ine  testimony,   as   such  ;  but  if  he  4f  DalUiSy  4iiS, 

acknowledges  an  expectation,  that  i5S  ({twrey  Wheiher  the  drawer  is  a 

he  shall  gain  or  lo«te  by  tli^e  fate  of  competent  witness  for  hidofsor  in 

the  cause  he  ought  not  to  be  admit-  an  action  against  the  latter.     Wil^ 

ted  as  a  witness.    2  Dallas^  ^0.  $on  v.  Lenox,     l  Craiich,  195. 

147  Under  what  eircum'stancej}  a  re-  159  The  ass^gnee  of  a  pre-emption 

siduary  legatee  will  be  admitted  a  warrant  is  a  competent  witness  if 


witness.     2  Dallas^  95. 

148  The  plaintiff  is  a  good  witness  to 
prove  the  death  of  the  subscribing 
witness  to  a  d^ed,  in'  order  to  let  in 
evidence  of  the  hand  writing*.  2 
Dallas^  iiH J  7,  8. 

140  Whether  a  nominal  pYaintiff,  or 
mere  trustee,  can  be  a  witness  iur 
the  cause.    2  DallaSy  172,  in  n. 


his  testimony  does  not  tend  to  sup- 
port the  title  of  the  party  produc- 
ing him.  fyUsom  v.  Speed.  3 
Cranch^  -283. 
160  A  witness  interested  in  certain 
admitted  items  of  the  pfaintiff's  ac- 
count, is  still  a  competent  witness 
to  prove  other  items.  Smith  v.  Car* 
tin^on.    4  Cranchj  62. 


150  The  indorsor,  the  original  pay- 
ee, who'  had  become  a  balnkrupt,  is   H.  Marney^  Counsfel^  Agents,  S^'c.;  of 


not  fl^  witness  to  prove  the  want  of 
considei^atiod,  in  an'  action  by  the 
indorsee  against  tite  drawer.  2 
Dallas^  194. 

15  i  Modifications  of  the  rule,  that  a 
witness  shall  liot  be  admitted  to 
contradict,  or  explain  his  own  deed, 
or  instrument.     2  DallaSj  196,  7. 

452  A  guardian  who  had  given  a  re- 
ceipt, was  admitted  as  a  witness, 
upon  being  released.    2  Dallas^  196. 

153  The  indorsor  of  a  note^  who  is 
liable  to  the  holder,  is  not  a  compe- 
tent witness,  on  an  indictment  for 
forging  the  name  jof ,  the  drawer  ; 
s«CM«,  if  be  has  paid  th6  note.  2 
Dallas,  :941,  2. 

15 1  A  creditor  is  a  competent  witness 
to  prove  fraud  in  the  petioner  on 
an  application  to  be  discharged 
under  the  insolvent  laws.  2  Dal' 
lasn  268. 

155  Where  the  mort£:agor  is  a  com- 
petent witness  to  shew  ihe  use  in-   4 
tended  by  the  morts^sige  at  the  time 
of  executing  it.    8  Dallas,  508. 

156  A  certificated  bankrupt  is  a  wit- 
ness to  prove  the  parol  evidence  of  5 
a  bill  of  exchange,  in  an  action 
brought  by  him  against  the  accep- 
tor, before  his  bankruptcy.  4  Dal* 
lasy  187. 

VOL.  Ill,  58 


their  being  Witnesses. 

1  An  attorney  is  not  refftrained  bjr 
any  nile  of  law  from  giving  evi- 
dence of  a  conversation  between 
hiui  and  his  client  touching  the  jusw 
lice  of  his  suit,  after  a  writ  of  in- 
yiiry  executed  on  an  interlocutory 
judgment,  and  a  compromise  there- 
upon; for  the  purpose  of  the  suit 
having  been  obtained,  the  commli- 
nicaliou  could  not  be  said  to  have 
been  made  by  way  of  instruction  for 
conducting  his  cause.  Coldenx. 
Kendrick.  4  I'erm  Jfep.  431. 
^  But  if  any  matter  be  disclosed  to 
an  attorney  in  the  cause,  pending 
the  cause,  he  is  not  permitted  to 
give  it  in  evidence  either  in  that  or 
tn  any  other  action.  Wilson  v, 
Rastal.    4  Term  Rep,  753. 

It  is  the  privilege  of  the  client  and 
not  of  the  attorney.    Ibid, 

But  snch  privilege  is  confined  to 
counsel,  solicitors,  and  attornie§> 
when  acting  in  their  respective 
characters.     Ibid, 

If  several  be  charged  with  the 
same  offence,  and  no  e^'ldence  be 
given  on  the  part  of  the  prosecution 
agiiitist  one  of  them,  he  is  entitled 
to  an  acquittal  before  the  others 
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are  ealled  upon  for  their  defenee,  aet  of  afisemUj,  to  identify  the 
in  order  to  enable  them  to  avail  ney  in  dispute,  i  Dallas,  22'^^hn, 
themselves  of  his  testimony  as  a  18  A  confidential  agent  earioot  exriisa 
ivitness.  Ship  Bounty,  Case  ofy  himself  on  that  aeeonut  from  being 
cited.     1  JBas^,  3t3.  a  \«itness  against  his  consiitaent 

An  attorney  is  bound  to  disclosey       i  Dallas^  -1-39. 
when  called  as  a  witness  by  the >id-  14    ^uere,    Whether    a   confidential 
Terse  party,  the  contents  of  a  notice       clerk  or  a^eni  comes  within  tlie  nle 
which  he  received  to  produce  a  pa-       respecting  coansel  and  attomiet  not 
per  in  the  hands  of  his  cfient;  the       peniiiiied  to  disclose  the  secrete  of 
privilege  of  the  client  only  extend-       their  clients.     1  Dallas,  66,  439. 
ing  to  exclude  the  disclosure  of  any    i.5  An  Vigent  to  sell   lands,  is  not  a 
fact  communicated  confidentially  to       competent  witness  to  prove  the  coo- 
tents  of  his  own  written  aothorityi 
which  IK  lost.     2  Dallas,  ^i^. 
16  A   broker  is  a  good   witnesa  to 
prove  his  authority  and  instmctioBS 

a  slock  contract    2 


the  witness  in  character  ef  his  at- 
torney. Spenceley  qui  tam  v.  SchU' 
lenburgh.     7  East,  357. 

7  An  agent  of  the  insured,  who  ap- 
plies to  the  broker  to  have  the  in- 
surance eft'ected,  is,  like  all  other 
agents,  a  competent  witness,  ex  ne- 
cessifate,  Mickay  v.  Jlkinelander. 
t  Johns.  Cases.  408. 

8  An  agent  is  a  competent  witness,    1 
ex  necessitate.       Cartes  v.  Billings. 

1  Johns.  Ca9.  270. 

9  An  agent  or  broker,  authorized  (o 
purchase  goods  on  certain  ternM,  is  2 
a  competent  witness,  in  a  suit,  be- 
tween the  vendor  and  vendee,  though 
be  has  exceeded  his  authority.  Bai- 
ley and  Rogers  v.  Ogden.  3  Johns. 
Rep.  399. 

10  A  written  order  for  insurance  was  3 
laid  before  the  insurers  by  the  bro-^ 
ker,  who,  at  the  same  time,  verbal- 
ly communicated  to  them  the  facts 
said  to  be  contained  in  the  order;  the 
broker  was  allowed  to  give  evidence 
of  his  verbal  communications  with- 
oat  producing  the  order  itself  Liv-  4 
ingston  v.  Delafield.    1  Johns.  Rep, 

028. 

11  In  a  suit  brought  on  a  mistake  al-    5 
legcd  to  be  made  by  arbitrators,  in 
the  calculation  of  the  sum  awarded, 
the  evidence  of  the  arbitrators  is 

'    inadmissible  to  prove  the  mistake. 
•Mswland  v.  Douglass.     2  Johnson's  6 
Rep.  62. 

12  There  mnst  be  some  satisfactory 

f»roof  of  a  defendant's  being  aetual- 
y  an  agent,  before  the  court  will 
allow  him  to  be  sworn,  under  the 


for   making 
Dallas,  300. 


.  III.  Husband  and  Wife.. 

Wife's  owning  receipt  of  monej* 
no  evidence  against  the  husband. 
IML  V.  Hill  am  Wife,  Mwinislra' 
tor,  at  Guildhall.     2Sfr.  109*. 

The  wife  of  one  defendant  againft 
whom  material  evidence  has  been 
givent,  cannot  be  a  witness  for  the 
other  on  an  indict n)ent  against  two. 
The  King  v.  Frederick  and  Tracy. 
2  Str.  1095. 

The  chief  justice  allowed  ihewife*s 
declaration,  that  she  ac;reed  to  pay 
4s.  per  week  for  nursing  a  child, 
was  good  evidence  to  charge  the 
husband  ;  this  being  a  matter  u»- 
ally  transacted  by  the  women.  A- 
won.     1  Str.  5^7. 

Wife  witness  against  husband  en 
an  indictment  against  him  tort^ 
assault.     Rex  v.  Jipdre.    i  Str.  633. 

In  an  action  on  the  case  Ibr  intie- 
ing  away  the  plaiotifPs  wife,  the 
declaration  of  the  wife's  age  not 
admissible  in  evidence.  VTinsmon 
V,  Greetikank.     WiUes,  677. 

Where  a  man  may  in  an  action  to 
he  brought  by  him  give  in  evidence, 
the  verdict  to  be  given  ina  partiev- 
lar  cause,  and  the  proofs  opoB 
which  that  verdict  was  founded,  lits 
wife  shall  not  be  a  witness  in  the 
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iQsiise.   TUey  y.  Cowling*  i  L.  Hay* 
mondy  741>. 

7  Wife  admitted  to  provelhusbaDd^s 
di^ath  before  jodgment'  in  error* 
Vale  V.  Johnson,    i  8tr.'5iiS. 

8  Wife  a  good  uritiiess.  to  prove 
g^odd  delivered  on  husband's  credit. 
fFiUia%n$  v.  Johnson,    i  Str,  £K>4. 

B  Husband  and  wife  shall  not  be 
called  in  anj  ease  to  give  ev.ideneo9 
even  tending  to  criminaie  each  oth- 
er. jRex  V.  Cliviger^  Inhab,  2 
Term  Eep.  263. 

10  Nor  .can  thej  io  anj  case  be  wit- 
nesses either  for  against  eaehother. 
Davis  .V.  JDimvoody,  4t  Term  Rep. 
678. 

11  In  a  case  of  settlement  where  a 
marriage  in  fact  had  been  proved 
between  two  paupers,  the  first  wife 
of  the  husband  is  not  a  competent 
witness  to  prove  a  former. roarriaga 
with  him,  because  such  evidence 
ahews  him  to  have  been  guilty. of 
bigamy.     2  Term  Eep.  263. 

12  Husband  and  wife  may  prove  their 
own  manriage  on  a  question  of  set- 
tlement.    2  Term  Bep.  263. 

13  The  wife  of  one  indicted  and. on 
trial  jointly  with  others  is  not  a 
eompetent  witness  ibr  .any  of  the 
defendants.    1  Mass.  15. 

14r  If  either  husband  or  wife  be  a  wit- 
ness  to  a  will  containiue  a  devise 
or  legacy  to  either,  such  devise  is 
void  by  the  statute,  and  the  devisee 
or  legatee  thereby  becomes  a  eom- 
.petent  witness.  Jackson  ex  dem, 
fJonder  y.  Woods.  1  Johns.  Cases^ 
1C3.  Also  Jackson  ex  dem.  Beach 
et  dl.  V.  Durland.    2  Johns.  Cas.  3 14. 

15  A  feme  coverty  who  had  executed 
a  deed  with  her  husband,  was  held 
a  competent  witness  to  prove  that 
the  deed  had  been  antedated.  Jack' 
son  ex  demise  Griswold  v.  Bard. 
4  Johns.  Rep.  230. 

i6  Wife  of  the  prosecntor  in  an  in- 
dictment of  forcible  entry  may  be  a 
witftess  to  prove  the  force  ^  but  on- 
ly the  force.     1  DaUasy  68. 


IT*  Farishioners^  ^c. 


i  On  an  appeal  against  a  poor>rato 
because  certain  persons  were  omit- 
ed  to  be  rated,  a  parishioner,  wha 
is  liable  to  be  rated,  but  not  in  fact 
xated,,.i8  a  .competent  witness  t» 
prove  the  rateablity  of  the  appel- 
lants. Rexw.  T.  Irosser.  4  lenn 
Rep.  17. 

2  A  parishioner  having  rateable  pro* 
perty  in  the  parish,  but  omitted  to 
be  rated  for  the  purpose  of  makings 
him  a  .witness  upon  a  question  of 
settlement  between  two  parishes,  if» 
a  competent  witness  for  the  parish 
jn  which  he  is  so  liable,  to  be  rated. 
Sex  v.  Kirdfordy  Inhdb.      2Eastf 

0fiO. 

8  '8o  such  an  one  Js4i  good  witnesv 
to  extend  the  boundaries  of  his  pa- 
fish  on  a  question  of  boundary  be- 
tween two  adjoiniQg  parishes.  J9ea- 
xon  v.  Cocky  7'ttunUmy  Sp.  Ass. 
1789,  dted.     Ibidy  m2. 

4  .Mter,  If  be  were  .actually  rated 
at  the  time.    Xbid. 

0    So  a  person  Jiaving  rateable  pro- 

)»erty  in  a  parish,  rbot  not  ralea  in 
act,  is  a  competent  witness  in  a 
•case  respecting  the  settlement  of  a 
*  paig>er  in  that  parish.      Rex  t. 
South  I^ynny  Inhab.     B  Term  Rep^ 
667 ;  -6  Term  Rep.  157. 

6  And  on  an  appeal  between  the  pa- 
rishes of  Ji.  and  S.,' the  former  may 
call  an  inhabitant  of  the  latter  whd 

.  is  not  rated  to  the  poor,  and  compel 
him  to  be  examined  as  a  witness. 
Rex  v.  lAttle  Lumley,  Inkab.  6 
Term  Rep.  157. 

7  Persojis  appointed  by  statute  to  be 
governors  and  directors  of  the  poor 
of  a  certain  parish,  and  made  liable 
upon  appeal  jigainst  a  rate  made 
by  them  to  the  payment  of  co.sts  ia 
case  the  ses^ons  should  award  any 
to  the  appellant,  cannot  be  vutness- 
es  on  sueh  appeal ;  though  in  truth 
only  trustees,  and  entitled  to  be  re- 
imbursed such  costs  out  of  the  jta- 
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roefaial  fund  $  for  (hej  are  parties 
to  the  cause,  and  liable  to  the  eosts 
in  the  first  instaoee.  Rex  v.  Th$ 
Governor  and  Directors  of  tfie  Poor 
of  St.  Mary  Ma^daleny  Bermondseyf 
m  (he  Countif  of  Surry,   i  East,  7. 

8  Yet  a  tciiaiit  who  waD  rated  to  the 
poor-ratei  being  indemnified  by  his 
landlord,  wm  polden  a  competent 
witness  on  behalf  of  the  parish  in 
which  lie  was  a  payer,  on  a  ques- 
tion  of  settlement  Uex  v.  fyood' 
land,    a  Ea^y  11,  n. 

p  By  statute  27  G.  3,  c.  29,  parish- 
ioners are  made  competent  witness- 
es in  prosecutions  where  the  penal- 
ty is  given  to  the  parish,  unless  it 
exceed  20l.    Rgx  v^  Davis.  6  Term 

•     Hep.  177. 

fO  A  eorporatioo  being  lord  of  a  ma- 
nor, and  having  approved  part  of  a 
eommon  and  leased  it,  a  freeman  is 
not  a  conipetent  lyitness  to  prove 
that  a  sufiieieocy  of  eommon  was 
left  for  the  commoners.  Burton  y. ' 
Hinde.    d  Term  Rep.  174. 

41  Upon  a  question  of  settlement  be- 
tween two  parishes,  a  parishioner 
of  one  of  them  having  property 
there  which  |s  rated  though  not  in 
his  own  btit  in  his  son's  name  for 
the  purpose  of  making  such  parish- 
ioner a  witness,  is  nevertheless  in- 
competent to  prove  the  settlement 
in  the  other  jpari»h.  Rea:  v.  The 
Inhabitants  oflCilleriy.     10  East, 

292. 

42  A  rated  inhabitant  of  a  parish  is 
to  be  considered  as  a  party  to  an 
appeal  between  his  parish  and  an- 
other touching  the  settlement  of  1^ 
pauper;  although  the  nominal 
parties  be  the  churchwardens  and 
overseers  of  the  poor  of  the  respec- 
tive parishes;  and  being  as  sach 
parties  directly  interested  in  the 
event  of  that  procec^ling,  he  cannot 
he  compelled  to  give  evidence  by 
the  adverse  parish  even  since  the 
Statute  46  G.  3,  c.  87,  not  being 
within  the  words  or  meaning  of  that 
law.  Rex  v.  The  Inhabitants  cf 
Woburru    ip  East.  89£u 


iZ  That  a  penon  is  liable  to  be  ralcd 
for  the  support  of  the  poor  of  a 
town,  does  not  render  him'  an  in- 
competeni  witness  in  a  canse  in 
which  the  town  are  iaierested  aa  ts 
the  maint  enauce  of  a  pauper.  Fidls 
find  Smith  y.  Belknap,  l  Johns. 
flep.  486* 


y.  Subscribing  fFUness. 

i  If  the  witness  to  a  deed  becomes 
infamous,  he  is  to  be  considered  as 
dead.    Junes  v.  Mason*    2  Str.  833, 

2  Qne  subscribing  to  the  attestatioii 
of  a  will  had  an  interest  nader  if, 
and  held  not  to  be  a  credible  witness 
within  the  statute,  HoldfasH^  an  ihs 
demise  of  Ansiey,  v.  Dowsing.  2 
Str.  1253. 

5  The  minister  and  subscribing  wit- 
nesses to  the  register  are  not  tha 
only  competent  witnesses  to  prove 
the  identity  of  the  persons  married. 
Birt  y.  Barlow,  i  i^Uf  •  l7i  (q 
175. 

4  One  of  the  bail  obliged  to  give  ev- 
idence where  a  subscribing  witness 
to  a  note.  Hawkins  r.  Perkins,  i 
Str.  406. 

8  Qtf.  If  the  attestation  of  a  will  sf 
lands  bie  valid,  when  the  witnesses 
only  see  the  last  sheet  of  the  wifl^ 
Bond  y.  Seawell.  1  Black.  407, 422^ 
454.    3  JBwrr.  1778. 

6  Giver  of  a  note  no  witness  on  ii- 
dictment  for  perjury,  in  denying  aa 
agreement  not  to  put  it  in  suit  The 
King  V.  ^^^^ex.    2  Str.  1048. 

7  Party  whose  name  is  to  a  dced,tto 
w  itness  to  prove  it  a  forgery.  Ths 
Kingv.  modes.  Old  Baiiey.  % 
Str.  728.  ' 

8  The  testator  made  his  will  in  writ- 
ing, subscribed  by  two  witnesses, 
and  devised  all  his  lands  to  H^  £.; 
aAerwards  he  made  a  codicil,  in 
which  his  will  yiSA  recited;  and 
this  was  also  attested  by  two  wit- 
nesses, one  of  which  witnesses  was 
a  witness  to  the  will,  bnt  the  otber 
was  a  new  witness  $    the  qocstioa 
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waS)  ivbeiher  this  new  witness 
should  make  a  third  to  the  will,  the 
statute  requiring  that  there  should 
he  three,  and  adjudged  that  he 
should  not.    Lea  v«  Libh.    3  Salk. 

0  If  defendant's  attorney  is  a  sub- 
seribins;  witness  to  an  agreement, 
on  whieh  plaiiitilT  brings  his  eject- 
ment, he  is  compellable  to  give  evi- 
dence of  it.  Doi^  ex  Jam,  Jupp  v. 
Andrews,     Cowp,  845. 

Court  will  grant  an  attachment  for 
refusal  on  service  of  a  subpcena* 
Ibid. 

%0  Where  the  testator  lay  in  a  bed  in 
one  room,  and  the  witnesses  went 
through  a  small  passage  into  anoth- 
er room,  and  there  set  their  names 
at  a  table  in  the  middle  of  the  room, 
a.nd  opposite  to  the  door,  and  both 
that  and  where  ihft  testator  lay 
were  open,  so  that  be  might  see 
them  subscribe  their  names  if  ho 
would  ;  and  though  there  was  no 
positive  proof  that  he  did  see  them 
subscribe,  yet  that  was  a  sufficient 
subscribing  within  the  meaning  of 
the  statute,  because  it  was  possible 
that  the  testator  might  see  them 
•ubscribe.  Davy  am  Nicholas  v« 
Smiih,    3  Salk.  39a. 

i  1  If  the  sabscribing  witness  to  a  bond 
be  interested  therein  as  well  at  the 
time  of  the  attestation  as  at  the  tri- 
al, he  cannot  be  examined  as  a  wit« 
ness  to  prove  the  exeeution  ;  nor  is 

Jiroof  of  his  hand-writing  sufficient 
or  that  purpose*    Swire  v.  BtU.  B 
Term  11^.  37 1. 

12  But  the  hand-writing  of  the  oblige 
or  having  been  proved,  the  court  re- 
fused to  set  aside  a  yerdict  given  for 
the  plaintiflT.    5  Term  Beports,  371. 

13  Where  a  subscribing  witness  is  ap- 
pointed executor  to  the  obligee, 
proof  of  the  hand-writing  of  the 
former  may  be  given  in  an  action  on 
the  bond.    5  Term  Bep.  372. 

ll*  A  bond  having  been  exeeuted  by  Ji. 
and  attested  by  one  witness,  was 
carried  into  an  adjoining  room  and 
ibewn  to  li.j  who  was  desired  to 


attest  it  abo,  whieh  he  aeeordingly 
did  in  the  presence  otJi. ;  held,  that 
B.  was  a  good  witness  to  prove  the 
execution.  Farke  v.  Jmars,  2 
Bos.  4*  Full.  217. 
10  Where  an  instrument  is  produced 
'  at  the  trial  b^  one  of  the  parties  in 
consequence  of  notice  from  the  oth- 
er ;  whieh  wheu^ produced  appear- 
ed to  have  been  executed  by  the  par- 
ty producing  it,  and  third  persons, 
and  to  be  atle^ted  by  a  subscribing 
witness ;  the  production  of  it  in 
that  manner  does  not  disipense  with 
the  necessity  of  proving  the  instru- 
ment by  means  of  the  subscribing 
witness,  though  unknown  before  to 
.  the  party  calling  for  it.  Gordonv. 
Secretan.    8  Easty  548. 

16  Under  the  provincial  act  of  9  W. 
3,  e.  7,  for  registering  deeds  and 
conveyances,  in  case  of  the  absence 
or  death  of  the  grantor  without  ac- 
knowledgment of  the  deed,  its  exe- 
cution mu;»t  have  been  proved  by 
two  of  the  subscribing  wifnesses  pre- 
vious to  the  registry.  Fidge  v.  Ty* 
ler^  et  al.    4  Mass.  541. 

17  Wherethesubscribing  witness  to  a 
bond  is  dead,  proof  of  his  hand-wri- 
ting is  sufficient,  prttna  facie.  Mm 
▼.  Ihu^ty.     1  JiAns,  VajL  230. 

16  The  sabscribing  witnesses  to  a 
promissory  note  must  be  produced, 
or  some  aeeonnt  given  of  them  at 
the  trial.     1  Dallas,  209. 

19  If  one  of  two  witnesses  (o  a  deed 
beeomes  interested,  the  other  must 
be  called,  or  proof  given  that  he 
cannot  be  found  ;  otherwise  the 
deed  may  not  be  read  in  evidence* 

1  Dallasj  123. 

2Q  A  subscribing  witness  to  a  deed, 
attests  nothing  but  the  sealing,  and 
delivery  ;  he  does  not  attest  the 
date  ;  and  therefore,  he  is  compe- 
tent to  prove  that  the  deed  was  not 
executed  at  the  time  it  bears  date. 

2  Dallas,  214. 

21  Due  dilligenee  mnst  be  nted  to  ob- 
tain the  testimony  of  the  subscribing 
witness.  If  inquiry  be  made  at  the 
place,  where  he  was  last  beard  of. 
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and  he  cannot  be  foancl,  evidenee  of 
his  haod-wtiting  may  be  admitted. 
'Cope  V*  fFoadroiP.    5  Cranchj  13. 


VL  Examinaiion  of. 

1  Rule  made  upon  a  witness  to  a 
submission  to  arbitration,  to  make 
affidavit  of  the  execution.  Clark  y. 
£lwick»    1 8tr,  l. 

2  Where  a  man  submits  to  be  exam- 
ined as  to  matters  whieh  will  be 
penal  upon  him,  equity  will  not  in- 
terpose. The  East  India  Company f 
V.  Jitkins,  in  chancery,    i  Str.  i%B, 

9  A  witness  is  not  bound  to  answer 
whether  he  is  a  Mpist.  Tlu  King 
V.  Ld.  George  Gordon,  2  Doug- 
003. 

4  Officer  examined  as  to  eondition, 
hut  not  in  substance  of  records. 
L?ighton  V.  LeigfUon.    1  8tr.  2 to. , 

B  Deposition  of  a  witness  examined 
before  a  judge  because  going  beyond 
sea,  cannot  be  read  if  he  be'  in  Eng' 
land,  Anon.  2Salk.69i. 
.6  All  persons  who  believe  a  future 
state  are  competent  witnesses  in  this 
•country.  Ondchund  v.  Barkery  chaU' 
eery.     fFUl^^  049. 

7  A  person  convicted  of  petit  laree- 
uy  not  then  a  competent  witness, 
nor  a  credible  witness  to  attest  a 
will,  under  the  statnte  of  frauds. 
Fendock  ▼•  Mdckinder.  WilleSf 
660. 

But  now  by  statute  Si,  G.  8^  c.  30,  he 
is  a  competent  witness.  Ibid.  n. 
66& 

8  A  Mahometan  sworn  upon  the  Ko- 
ran. Faehina  v.  Sabiney  at  the  cotm- 
ciL    2J^r.iiO^ 

9  The  party  who  excepts  to  a  wit- 
ness may  call  him  afterwards.  M- 
wood  V.  DenL    i  8^,  480. 

to  All  the  three  witnesses  to  a  will 
most  be  examined,  if  living.  Ibtcm- 
send  Y  Ivesy  in  chancery.     1  fVils. 

2t6. 

11  Witnesses  ought  not  to  be  admit- 
ted to  deny  their  own  attestation. 
OoodtUUy  on  the  demise  of  JUexaU' 


derand  others,  v.  Cbyfon  muloftas. 
4  Burr.  222^ 

±2  Upon  the  principles  of  the  eonimoii 
law,  no  particular  form  oif  oath  is 

^  essential  to  be  taken  by  a  witness. 

'  dtchesan  v.  EveriU.    i  Cowp.  BS2. 

Therefore,  though  the  ehrbtiaii  oath 
was  settled  in  very  early  times^ 
yet  Jews,  before  their  expolsion  on 
the  16th  of  Edward  the  nrst,  were 
permitted  at  common  law,  to  be 
sworn  upon  the  Old  Testament,  and 
to  give  evidence  in  all  eases,  crim- 
inal or  eivil.    Ihid. 

The  testimony  of  a  sectary  who  refus- 
ed to  Iciss  the  book,  but  whose  form 
of  swearing  was  by  opening  the 
book,  and  lilting  up  his  right  hand, 
has  been  admitted  in  a  eivil  action. 
Ibid. 

Qu.  If  persons  of  such  sect  might  not 
be  admitted  as  witnesses,  in  a  pro- 
secution for  high  treason.     Ibid. 

18  The  farther  reeompence  given  by 
'0  £tiz.  ^.  9,  s.  12,  against  a  witness 
for  non-attendance,  most  be  assess- 
ed by  the  court  out  of  which  the 
process  issues,  not  by  the  jury^  nor 

;  thejodge  at  JS^iFrttis.  iwsonr^ 
lies.    2  Doug.  506  to  061. 

Debt  win  lie  on  «iieh  assesameot. 
Ibid. 

A  witness  who  wilfully  absents  him- 
self may  be  attaehed  ibr  the  con- 
tempt.   Rid. 

Or  an  action  on  the  case  will  lie  a- 
gainst  him.     Ibid. 

14  Formerly  the  rule  was  to  object  to 
the  competeney  of  a  witness  before 
he  was  sworn  m  chief ;  but  still  the 
ofbjeetion  must  be  made  at  the  iriaL 
1  Tierm  Rep.  7l7. 

10  A  witness  may  be  asked  whether 
he  has  not  been  in  the  pillory  for 
perjury.  B.  v.  Edwards.  4  Tom 
Bep.4M. 

16  A  witness  may  refresh  his  nemo* 
ry  by  aRjf  book  or  paper,  if  he  can 
afterwards  swear  to  the  fket  from 
his  own  recollection  ;  but  if  he  can- 
not swear  to  the  fact  from  reeolleo- 
tion  any  farther  than  as  finding  K 
entered  in  a  book  or  paper^  the«- 
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rigmal  book  or  papet  must  be  pro- 
daecd.  Doe  d.  Church  v.  Ferkins, 
3  Term  Ref.  749. 

17  «^.,  captain  of  an  India  coantry 
trader,  contracts  in  India  with  B* 
for  a  crew,  according  to  the  custom 
of  the  country  ;  A.  arrives  in  Et^^ 
land  with  the  crew,  and  then  makes 
a  voyage  with  them  to  the  West- 
Indies  avA  back  again.  In  an  ac- 
tion by  part  of  the  crew  for  wages 
due  on  the  fVest-India  voyage  ;  it 
was  held,  on  a  motion  for  a  manda- 
mus to  examine  witnesses  in  India^ 
that  the  cause  of  aetion  did  not  a- 
rise  in  Indioj  within  13  G.  8,  e^  63, 
8. 44.    Francisco  v.   QUlmare*     l 

Bos.  f  PaU.  irr. 

18  A  witness  cannot  be  cross-examin- 
ed  as  to  any  collateral  independent 
fact  irrelevant  to  the  matter  in  is- 
sue, for  the  purpose  of  contradict- 
ing him  if  his  answer  be  one  way 
by  fknother  witness,  in  order  to  dis- 
credit the  whole  of  his  testimony. 
Sjpenceley  qui  tarn  v.  Ih  fFiUoU,  7 
JEast,  108. 

19  The  party  interested  in  a  witness's 
testimony,  who  was  objected  to,  on 
account  of  his  having  been  convict- 
ed of  felony,  and  his  imprisonment 
being  unexpired,  is  entitled  to  insist 
on  proof  of  sneh  conviction  by  the 
record,  thongh  admitted  by  the.  wit- 
ness himself.  The  King  v.  The  In- 
habitants  of  CasteU  Careinnion.  8 
East,  77. 

30  Where  a  witness  is  to  be  examin- 
ed under  a  dedimus  protestatem^ 
who  does  not  understand  the  lan- 
guage of  the  commissioners,  and 
whose  language  the  commissioners 
do  not  understand,  they  are  to  swear 
an  interpreter,  iimory  v.  Fellows^ 
5  iMass,  219. 

21  After  an  attempt  to  prove  the  in- 
terest of  a  person  offered  as  a  wit- 
ness, he  eannot  hf^  examined  on  the 
vmre  dire.     1  Mass.  219. 

22  Where  a  witness  is  prodnced  by  a 
party  to  an  action,  against  whom 
he  is  interested,  the  other  party  may 
cross-examine  him,  as  to  all  mat- 
ters pertinent  to  the  issue  on  trial, 


although  the  witness  eonid  not  have 
been  sworn  at  his  instance*  fVeb^ 
ster  V.  Lee.    5  Mass.  834. 

23  Where  a  witness  is  ignorant  of  the 
English  language  an  interpreter  is 
sworn  to  explain  the  oath  to  the 
witness,  and  to  interpret  his  testi- 
mony. The  Case  of  Charles  J^lhr^ 
berif,    4  Mass.  81. 

24  When  a  witness  declares,  on  his 
voire  dire,  that  he  is  interested  in 
favor  of  the  party  calling  him,  andr 
that  interest  is  so  circumstanced 
that  he  cannot  be  released,  the  wit- 
ness ouglit  to  be  sworn,  thoueh,  ia 
strictness,  he  is  not  interested;  but 
if  his  supposed  interest  is  against 
the  party  calling  him,  he  ought  to 
be  admitted.  Ihe  J^rustees  ofLan- 
shi^burgh  v.  WiUaxd.  8  Johns.  Rep. 

420. 

25  There  are  two  ways  of  pr9ving  a 
witness  to  be  interested ;  ist,  by  ex- 
amining  him  on  the  wfire  dire ;  and 
2d,  by  evidende ;  but  both  cannot  be 
pursued  at  the  same  time.  1  Dal* 
las,  270. 

A  cross-examination  under  a  rule  for 
taking  depositions  will  not  amount 
to  an  examination  of  the  witness  on 
the  voire  dire  ;  nor  pi%clude  any  ex- 
ception to  his  competency  at  the 
triaL    Ibid, 

Vn.  Other  Points  relativ^^o. 

1  No  action  lies  against  a  witness, 
who  swears  falsely  in  a  eause, 
whereby  jndgment  is  given  against 
a  party,  at  the  suit  of  the  plaintiff*, 
for  the  damages  he  has  suatained  by 
reason  of  such  judgment.  SmUh  v. 
Lewis.    8  Johns,  nep.  157. 

2  The  plainUff 's  brother  was  offered 
to  prove  his  age,  from  the  hearsay 
of  his  father  and  mother ;  but  the 
court  would  not  allow  bim  to  be 
sworn.    1  Dallas,  9. 

8  Where  a  party  calls  a  witnefls, 
who  is  contradicted  by  another  wit- 
ness of  his  own,  he  cannot  call  the 
first  to  disprove  what  the  leconii 
has  said.    1  Dallas,  68. 

4    Iq  what  eases  it  is,  or  is  not  ne« 
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eessarj  to  take  out  a  subpoena  for  a 
wituess.    1  Dallas^  276. 

B  The  addition  of  witnesses  to  be 
specified  in  tl^  lists  furnished  on 
trials  for  his^h  treai^on,  and  time  al- 
lowed to  the  prisoner  to  canvass 
their  characters.  2  Dallasy  342,  344. 

6  A  jew  refusing  to  be  sworn  as  a 
witness  on  his  sabbath  {Saturday) 
was  fined.    2  DaUas^  213. 


WORDS. 

i  The  words,  ^Me£;al  represent a- 
tives,''  applied  to  lands,  must  be  the 
heir,  and  not  the  administrator.  2 
DallaSy  205, 

2  The  vfordf  purchase^  implies  a  pur- 
chase in  fee.    1  Dallas^  20. 

3  The  word,  persuading,,  used  in  the 
act  with  respect  to  treason,  means 
to  succeed,    1  Dallas^  39. 

4  Thoagh  in  actions  of  slander 
words  were  formerly  construed  in 
the  mildest  sense  they  would  admit, 
thej  are  now  to  be  taken  according 
fo  their  ordinary  import  and  mean- 
ing.   1  DaUaSy  114?. 


WRECK. 

Wreck  may  be  claimed  by  prescrip- 
tion. Wiggon  v.  Branthwaite.  1 
JL  Raym.  478. 


WHIT. 

1  j9c  etiam  to  answer  the^Iaintiffin 
a  plea  of  trover,  &c.  is  well  enough. 
CaUaghaiiy  an  attorney y  executor^  ^c. 
V.  Harris  and  wife.    2  WUs,  39  2, 

2  The  date  of  the  writ  is  no  part  of 
it,  if  the  test  be  right  it  is  well  e- 
nough.    Colehy  v.  JSTarris.    1  fFUs. 

91. 

8  Qaashing  writs  is  not  deblto  jusli' 
tim.  Andrews  v.  Dinghy,  2  Str. 
877. 

4  Fi,fa,  and  ea.  sa.  not  allowed  by 
the  court,  at  the  same  time.   Jbion, 

LoJfty2i8, 


WRIT  OP  WRIGHT. 

5  A  capias  returnable  on  a  comnsn 
return  day,  instead  of  a  dAj  eertaia 
is  only  Yoidable,  not  void.  JEbrtvr 
V.  Jamps,     WilieSy  258. 

6  A  latitat  is  a  writ  peculiar  to  Che 
king's  bench.  Where  it  ought  to 
appear  out  of  what  court  a  partieo- 
lar  writ  issued,  the  courts  will,  ia 
case  of  a  latitat^  presume  it  to  have 
issued  out  of  K.  B.  In  an  aetioa 
for  an  escape,  it  ought  to  appear 
out  of  what  court  the  process  upon 
which  the  prisoner  was  in  eostedy 
issued.  Odes  v.  Clerk.  1  L  Uapn. 
397. 


WRIT  OP  DECEIT. 

Proceedings  on  a  writ  of  deceit  to  set 
aside  a  fine  and  reeoFcry  of  lands 
in  the  ancient  demesne.  Rexy. 
Serjeant  Mead  and  another,  2  WU$. 

A*" 


WRIT  OP  RIGHT. 

1  Almost  any  eollateral  bar  may  be 
given  in  evidence  on  the  general  is- 
sne  in  a  writ  of  right.  T^sob  t. 
Clarke.  8  Wits.  4fl%  511.  laglj 
496. 

2  No  new  trial  in  a  writ  of  right,  ex- 
cept the  verdict  be  flagrantly  wrong. 
Ibid. 

3  The  statute  for  judgment,  as  ia 
ease  of  nonsuit,  does  not  extend  to 
a  writ  of  right  so  as  to  give  costs 
thereon.  Newman  v.  Croodnuau  d 
Black,  1093. 

And  after  such  judgment  obtained, 
however  regular,  the  defendant  has 
made  his  election,  and  shall  not 
have  costs  for  not  proceeding  to  tri- 
al, supposing  him  otherwise  eofitled 
to  it.    Ibid. 

4  Supposing  that  in  a  writ  of  ris^bt 
the  mere  right  is  triable  at  nisi  prt- 
tcs,  {Quod  Qu,)  the  summons  toelett 
a  grand  assize  should  be  in  the  al* 
ternative,  to  return  the  four  knights 
into  bank,  or  at  the  assizes,  if  tbe 
judges  come  thither  before  the  dat 
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dfbank.   Luke  v.  Harris.   2Blaclc4 
126 19  1293. 

If  a  writ  of  samaions  is  sued  out  ad 
eligendum  before  the  justices  of  as- 
size at  a  day  certain,  the  court  will 
not,  upon  motion  to  quash  the  writ^ 
determine  whether  the  assize  may 
be  so  tried,  or  only  at  the  bar  of  the 
court.     Itid. 

6  On  the  issue  on  a  torU  of  tvrighty 
the  only  question  is^  which  of  the 
parties  has  the  better  right ;  and 
the  evidenee  to  establish  the  right 
is  subject  to  the  same  rules  as  in 
other  cases.  JN'^ase  v.  Peck,  3  Johns. 
Cases^  128. 

6  Where  the  ancester  of  the  deman^ 
dant  was  in  possession  of  the  prem- 


ises  in  question,  51  years  ago,  and 
died  in  possession  4d  years  ago, 
leaving  the  demandant  his  only  son, 
this  was  held  sufficient  evidence  to 
rebut  the  presumption  of  right  in 
the  tenant,  arising  Itrom  a  posses- 
sion of  38  years  only,  commenced 
by  wrong.  And  a  patent  dated  ia 
16C|7,  produced  in  evidence  by  the 
tenant)  not  for  the  purpose  of  de- 
deducing  a  title  to  himself,  but  to 
shew  a  title  out  of  the  demandant, 
was  held  not  sufficient  to  repel  the 
Qondusion  in  favor  of  the  demand- 
ant, as  the  jury  might  presume  a 
title  in  the  ancestor  of  the  deman- 
dant, derived  from  the  patent.    /(• 
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CASES   OMTTTEO. 


ATTORNEY, 

KF  an  attorney  saflTers  a  deed  he  has 
prepared  to  be  exeeuted  before  Jie 
19  paid  for  it,  he  cannot  afterwardi 
detain  it  for  his  feeff.  Jinon^  i  Xi» 
fiaym.  738. 


BANKRUPT. 

i  A  ship-carpenter  inay^  as  such)  .be 
a  bankrupt.  The  assignee  of  a 
bankrapt  may  b.ring  trover  against 
a  man  who  bought  goods  of  a  ven- 
dee  of  the  bankrupt  before  the  as- 
signment. Kimey  v.  SmUh.  1  L. 
Raym.  741. 

^  In  an  action  by  the  assignees  of  a 
bankrupt  the  plaintiff  need  not 
prove  the  petitioning  creditor's  debt^ 
or  that  the  bankrupt  was  indebted 
at  all  in  the  sum  or  sums. necessary 
to  warrant  a  .commission.  Smithy 
^ssigmBj  V.  filackbam.    i  L,  Baym. 

3  The  seizure  of  goods  in  execotioQ 
cannot  be  effected  by  any  subse- 
quent act  of  bankruptcy  by  the  par- 
ty to  whom  they  belonged. 

A  seizure  after  an  act  of  bankruptcy, 
if  a  commission  is  taken  out  there- 
on, will. 

The  clandestine  removal  of  goods  to 


preserve  them  from  an  exechtionjii 
not  an  act  of  bankruptcy.  Cole  ?• 
Jfaviea.    %  J[h  Baynu  7^ 

i^UXS  OF  .E3:CHANGE. 

4  In  an  action  ppon  a  bill  of  ex- 
change brought  by  an  indorser  wjio 
has  wten  sura  npon  it  against  tli» 
acceptor,  the  plaintiff  must  prova 
that  he  paid  the  party  -who  sued 
him.  Mendex  v.  Varreroon.  1  £• 
Baym,  742. 

^  A  bill  of  exchange  cannot  be  pro<« 
tested  before  it  is  payable,  for  non- 

Sayment ;  but  it  may  because  the 
rawee  has  absconded*     Jnan.    i 
JL  Raymi  74^. 


COMMON. 

i  A  claim  of  common  for  ^cattle  fe- 
vant  and  ccuehant  on  a  messuage,  is 
good ;  for  cattle  levant  and  eouchant 
on  a  farm,  not,  unless  such  farm  be 
an  ancient  one.  Hockley  v.  Lanib» 
1  L.  Raym,  726. 

2  Common  appurtenant  for  a  certain 
number  of  cattle  may  be  used  by 
cattle  not  fevant  and  cotfctoi^.  Rich^ 
anb  T.  Squibb,    i  £.  Baym.  6. 
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eral  law  of  nationf.      Folfeeio  ad 
CONSTITirnONS.  Echalai  y.  FThidtr.    Lcffft^iu. 

OF  MASSACHUSETTS,    CITED  AND  COM* 

MENTED  ON.  PARTNERS. 

i    As  to  teai&hers  of  reli^on,  part  1,  A  demand  of  copartners  in  trade  he- 
art. 3.     i  Mass.  35.  fOfi^  to  the  survivor  to  eolleet,  not- 
2    As  to  trial  by  jury,  part  1,  art.  10.  withstanding  an  adjustment  of  all 
1  Mas^.  41-3.  the  coneerns  of  the  copartnership 

between  him  and  the  administrator 

QF  THE  UNITED    STATES,  COMMENT-  of  the  deceased  eopartoer,  in  which 

£i>  ON.  it  was  af^reod  that  the  proceeds  of 

such  demand   should  be  eqoallj  di- 

^s  to  the  jcredit  to  be  given  Xh  Ihd  re-  vidfed  betw/eea  them.     PeUrs,  aim. 

cords,  &c.  of  the  several  states,  art.  y.  Davis.    ^  Mass.  257, 
4,  see.  1.     1  Mass,  40 1. 
yide  title,  Foreign  Judgmeut,  abo 

Debt,  19.  PAUPER, 

...  *  1      « 

^        '           .  On  indictment^  the  defendants  maybe 

Conviction.  admitted  ««  fonna  pauperis,    Tk 

JCingv.fFrighiSlVx.  aSr.  !04l. 
Instanfi^iif  a  convietioa  under  the  mur 
tiny  aet,  for  not  quartering  olBeers, 

held  to  be  void  for  not  stating  the  POOR  RATE. 
dvidenije.    '  Sex  v.  Bead.     ^  &mg* 

486.  Parish  rate  made  in  a  divisisn  where 

*""      '  neither  chnrchnrardens  or  o?eneen 

residing,  though  the  jpwrirfi  bad 
CtTBTOM.  such  oBGlecrsj^ad.     TAeif««^- 

Inhabitants  of  8aM  Lmari,  Sm' 
Custom  of  merchants,  part  of  (he  gen-      iUdt.    i  8tr,  031^. 
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[jATcite,    In  the  foUounng  Table,  from  the  letters  j9.  to  D.  inclusively ^  is  the 
paging  of  the  first  volume  f  from  JS.  to  O.  that  of  the  second,  am  froin 
p.  to  fr,  that  of  the  third.^ 
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ABANDONMENT, 

See  insurance  I. 
Abntement, 

I.  Action  and  writ ;  wbat  shall 

abate  them, 

II.  Mode  of  pleading, 
IJI.  Time  of  pleadios, 

IV.  Wbat  may  be  pleaded  or 
npt, 
And  see  insolvent  estates  3. 
y.  Judgment  on  a  plea  in  a- 
batement. 
Abridgement, 

See  author. 
Absence  of  hired  servants, 

See  poor,  settlement  Y. 
Absent  and  absconding  debtors, 
See  debtors  absent  and  ab- 
sconding. 
Aceeptanee  of  bills  of  exchange, 

See  bills  of  exchange  I. 
Aceeptanee  of  goods, 

oee  ship  20. 
Aeeeptanee  of  rent. 

See  landlord  and  tenant  H, 
Poorer  43. 
Accession, 

See  property. 
Accomplice, 

See  bail  I.  24,  25. 
Aceord  and  satisfaction, 
See  agreement  I. 


Pagi^ 


1 

2 
6 


H 


Assumpsit  n. 
Infant, 
Pleading  YI. 
Account, 

See  assumpsit  III. 
Factor. 
Account  stated. 

See  assumpsit  III*. 
Infant. 
Account,  Overseers, 

See  poor,  overseers  II. 
Acknowledgment  of  liability, 

See  Partners. 
Act  of  bankruptcy. 

See  Bankrupt  I. 
Act  of  Gfod, 

See  Covenant  U.  20, 

Carrier  6, 10,  l7,  32,  S3. 
Acts  Legislative, 
See  Statutes, 
Action, 

See  Abatement  I. 

Action  on  the  ease, 
Assumpsit, 
Bankrupt  II.  III. 
Baron  and  Feme  I. 
Bills  of  exchange  II. 
Court  Martial, 
Custom  of  London, 
Infant, 

Inferiour  Court, 
Joinder  in  action, 
Jurisdiction, 


11 


12 


470 


TABLE  OF  TITLES  AND  BEFBRENCES. 


Limitation  of  aetions, 
PleadiDg^ 
Praetice, 
Waste. 
^L  Commeneeinent  of,  i2 

See  comoieaeemeDt  of  aetioii. 

II.  Cause  of;  when  it  accnies^    13 

III.  Uemovai  of.  18 
Actioii  on  the  Case, 

Andy  see  Justices  L   Rivers, 
and  presumption. 
L  Case  and  tcespass ;  distinc- 
tion between,  18 
And  see    Trespass;   False 
Imprisonment ;    Limita- 
tion of  actions. 
11.  Who  may  maintain  an  ac- 
tion on  the  case,                   16 
See  Bribery. 
1X1.   For  consequential  dam- 
ages by  neglect,  &c.              16 
And  see  Forfeiture  7,  8, 
Insurance  V.  IX.  81, 
New  TrUl  L 
Sheriff. 

IV.  Crim.  Con.  Seduction,  &c.    2i 
y.  Deceit,  22 

And  see  Deceit,  Fraud,  War- 
ranty. 
YL  For  malicious  snits,  and 
prosecntions,    and    other 
malicious  injuries,  23 

And  see  Dir.  III.  ^,22,  21', 
False  imprisonment,  Li- 
bel, Baron  and  Feme  L 
29. 
YII,  For  nuisances  and  Ice^p- 
ing  mischievous  animals.      26 
Actions  local  and  transitory.  27 

Action  Qui  Tarn.  27 

Action  Penal, 

See  Penal  Action. 
Acquittal, 

See  Action  on  the  case  YL 
Justice  I. 
Conviction  V. 
Addition,  . 

See  Abatement  lY.  47,  48 
Affidavit  I.  ao  to  53. 
Administrator, 

See  Devise,  Eieeutor,  Will, 
Admiraltv, 

See  tlypotheeatioo,  Ship, 
L  JurisdictioD,  28 


See  Prohibition,  Courts  Y. 
n.  Prizes,  U 

And  see  Prize  Honey. 
in.  Liability  of  Master  and 

Owner,  U 

lY.  Salvage,  » 

See  Salvage. 
Y.  Evidence.  39 

Admission, 

See  Copyhold  II.  lY. 
Ejectment  U. 
Ad  quod  Damoum.  40 

Adultery, 

See  Action  on  the  ease  IV. 
Baron  and  Feme  IL2S, 

48,  III.  IS,  14. 

Advancement  ^ 

Advowson,  ^ 

See  Quare  Impedit, 
Presentation. 
Adverse  Possession, 

See  Ejectment,  and  posses* 
sion  of  land 
Affidavit,  ^ 

And  see  Bail  YII.  7, 15,  S6, 

Practice  XXIY.  XXVBL 
Yenue. 
I.  To  hold  to  bail,  ^ 

See  post  II. 

IT in  Penal  ActioiJii     « 

m.  Entitling,  ^ 

See  post  YII. 
JY.  On  Jodgments  in  crimiow 
eases;   as  in  aggravatios, 

&c.  ** 

And  see  indietiQeni  Y. 
Practice  XV. 
Y.  Supplementary,  jar  Addi- 
t^onalf    where   necessarj 
or  admitted,  . 

YI.  Swearing ;  the  Mode  m 
Jurisdictioia. 
African  Company, 

See  Bond  Y. 
Agent, 

See  Chancery.  ., 

I.  Where  liable  personally, 
See  Attorney  II.  V.  . 

Action  on  the  case  ID.  ^y 

Authority, 

Insurance  II.  IX.  31-     . 

II.  How  far  liis  principal  tf  ^^ 

bound  by  his  acts, 


H 
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And  see  Ante  I.  20, 
Attorney  V.  10, 
Bills  of  ExchaDge  lY.  l> 
Deed, 

Insarance  II.  ¥•  IX. 
Office  and  Officer  8. 
Agent  for  Frizes, 

See  Prize  Agent. 
Agreement, 

I.  Of  the  interpretation,  and 

operation  of,  66 

And  see  Assumpsit  IV.  Y* 
Bankrupt, 
Baron  and  Feme  IV* 
Contract, 
Deed  I.  4, 
Religious  Societj, 
Frand,  Statute  of. 

II.  Fraudulent,  illegal,  or  void,    61 
And  see  Assumpsit  IV.  &  YL 

Contract, 
Insurance  XII. 
Fraud,  Statute  of. 
Sales,    Wager. 
in.    Nonperformance ;    what 

shall  excuse,  6^ 

And  see  Ship. 
Albany  Corporation.  65 

Aid  Prayer, 

See  Abatement  II.  44;  III.  20. 
Alderman, 

See  Corporations  lY. 
Ale  Licences, 

See  Excise.    Indictment  I. 
Alexandria.  66 

Alien,  66 

See  Affidavit  I.  02, 

Agreement  III.  0,   ; 
Bankrupt  YUI.  9, 
Baron  and  Feme, 
Habeas  Corpus, 
Insurance  XII. 
Poor  Settlement  YIIL  41, 
Pleading  YI,  93. 
Alimony.  70 

See  Baron  and  Feme  DI.  lY.  * 
Allegiance,  7i 

See  Foreic-n  Laws, 
The  King. 
Alteration, 

See  Bills  of  Exchange  IX. 
8  to0. 
AUnvion, 

See  River;  ai|d  Ownership 


7t 


7» 


Ambassador's  Servants, 

See  Arrest  11. 
Amendment, 

General  Roles- 

I.  At  what  time  allowed. 
See  Avowry  3. 

II.  In  Writs,  Executions,  &«.      75 
And  see  Y.  Div. 

Practice  X. 
in.  In  JndgmenU,  79 

And  see  Error  II. 
lY.  In  intermediate  Proceed- 
ings, 80 
See  Ante  11.  35  to  37,  42. 
Y.  In  Records,  8J 
And  see  Div.  U.  30,  33. 
Amercement*  85 
America, 

See  Covenant  YIII. 
Foreign  Laws, 
Insurance  XII.  XIII. 
Treaty. 
Amotion  of  Corporate  officers. 
See  Corporation  lY. 
Mandamus,  Quo  Warranto, 
Ancient  Demesne  and  Offices,         86 
See  Abatement  III. 
Ejectment,  Offices, 
Inferior  Court, 
Pleading  XIU. 
Annuity, 

See  Bankropt  1. 36,  Y.  2, 84, 
Devise  YI.  12, 
Distress  6, 
Usury. 

General  Rules  as  to,         8S 
I.  Consideration    of;    what 

shall  be  good,  87 

n.  Deeds  granting;  in  what 
cases  void,  88 

And  see  Di? .  lY.  Y. 
HI.  Forfeiture  of,  89 

lY.  Registry ;  what  annuities 
must  be  registered,  uid 
when,  89 

See  Ante  11,  and  Post  Y. 
Y.  Memorial  for  registering; 
Requisites  of,  98 

And  see  Ante  11, 
YI.  Relief;  mode  of  granting 
bv  the  courts,  .  M 

And  see  Bond  UL  5, 
Answer, 

See  Chancery. 
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Appeal, 

And  see  Poor  Rate;    ajid 
Removal. 
Mandamus  I.   06,  61^ 
62,  63.    Taxes  2i, 
L  Where  and  when  it  lies  or 
not,  9^ 

See  Ad  Quod  Damnum, 
n.  Pleadings  on,  100 

III.  The  Proceedings  on,  100 

IV.  Of  Murder,  101 
And  see  Murder. 

Appearance,  101 

See  Amendment  Ii  20,  29, 
Attorney  V.  VL  1,  36, 
Practice  Xm. 
Appraisers, 

See  Execution. 
Appointment, 
See  Devise, 

Limitations  by  Deed, 
Poor,  Overseere  I. 
Power. 
Apportionment, 

See  Covenant  L  82, 
Ship  28,  24, 
Apprentice,  102 

And  see  Bills  of  Ex- 
change X.  8, 
Corporations  1.  81, 
Evidence  lY. 
Habeas  Corpus, 
Mandamus  If.  72. 
Master  and  Benrant, 
Poor  Settlement  I. 
Approvement, 

See  Common  II* 
Appurtenant, 
See  Deed  II. 

Pew ;  TitJies. 
Arbitration  and  Arbitrator, 

See  Award  I.  and  II. 
Ai^oing  Cases, 

See  Practice  II. 
Army, 

See  Soldiers. 
Arraignment,  10^ 

See  Appeal  IV. 
Arrears, 

See  Distress  37, 
Arrest, 

And  see  Bail ;  Sheriff;  Prac- 
tice xxin.  39, 

L  Officers  duty  on,  lofir 


IL  Priviliged  Places  and  Per- 
sons, 165 
See  Attachment  m. 

Parliament,  priv.  of. 
III.  On  Escape,  109 

See  Escape, 
Sherilfin. 
lY.  On  Sunday,  iOS 

See  Sunday, 

V.  Fees  on,  108 

VI.  Warranty  •    10» 

VII.  Other  Points  Relative  to,  109 
Arrest  of  Judgment, 

See  Excise, 

Judgment  DDL 
Arson,  109 

Articles  of  the  Peace,  ^^ 

See  Bail  VU. 

Baron  and  Feme  V.  0, 
8,  9. 
Articles  of  War, 

See  Kvidence  X. 
Assault  and  Battery, 
See  Costs  L 

Trespass  I.  II. 
Assessors, 
Assets, 

See  Executor  &. 
Assienees, 

See  Bankrupt  IL 
Covenant  L 
Assi^ment. 
Assignment, 

See  Bills  of  Lading,  Bttd, 
Office  and  Officer, 

I.  Of  Chatties;  Real  and  Per- 

sonal, 

II.  Of  Chose  in  Action, 
Assize, 
Assize,  Clerk  of, 

See  Office* 
Assumpsit, 

See  Agreement ;  Contract. 
L  General  Indehitatas  As- 


110 
110 


110 

111 

lis 


sumpsit,  .  I, 

n.  Con4derat«»5  whatsWi 
raiie  an  assump^itf 
See  Bankrupt  II.  i^  1<>;  *^' 

Barron  and  Feme  ID*'' 

Evidence  I. 
Eiecutors  11 
Corporation  IV.  ^ 

Partners.    Sfl^g^^' 


lis 


llT 
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lit.  Assumpsit  on  express 
promises,  &e. 
See  Account,  ease  BBih^ 
printed    here    through 
mistake. 
IV.  Assumpsit    on  behalf  of 
third  persons,  131 

See  Fr&uds;    Statute  of 
Guaranty, 
v.  Assumpsit  for  Money  paid, 

laid  out,  &c.  133 

See  Partners, 
yi.  Assampsit  for  money  had 

and  received,  185 

See  Annuity  YI.  34, 28, 
Partners  28, 
Bills  of  Eichange 

XIU.  32. 

Attaehment, 

I.  Of  the  Body,  Goods,  Chat« 

tels,  or  Estate  of  a  Debtor,  14'3 
n.  A<;ainBt  a  Sheriff;  14i 

And  see  Sheriff  L  iV. 
ni.  Aa*ainst   privileged   Per- 


sons, 110 

See  Arrest  IL 
Privilege, 

IV.  Against  others  for  a  eon 
tempt, 

V.  Interrogatories  ou, 

VI.  When  refused,  8cc. 
Attachment,  Foreign, 

See  Foreign  Attachment^ 
Inferior  Court, 
Bankrupt  II. 
Attainder, 

See  Treason, 

Poor  Settlement  II. 
Attendance, 

See  Practice  I. 
Attorney, 

See  Agreement  II. 

Practice  X.  41,  to  44, 92, 
Prisoner  J* 
Set-Off, 
Witness  II. 
I.  Admission,  and  Clerkship, 
Rules  as  to,  and  Certifi* 
eates,  151 

n.  His  Bills,  Taiation,  and 

Payment  of,  153 

ni.  His  Privileges,  155 

See  Venue  I. 


163 


VOL.   III. 


60 


IV.  Summary  Jurisdiction  of 
the  Court  over,  158 

See  Attachment  IIL  3,  and 
6  East  143, 

V.  His  liability  on  undertak- 
ings, 159 

See  Agent  II. 
VL  Other  Points,  relative  to,     161 
Attorney-General, 

See  Nole  Prosequi, 
Quo  Warranto^ 
Smu^ling. 
Attorney,  Power  o^ 

See  Deed  II.  16, 17,  and  3 
East,  434, 
Alsio,  Agent,  and    Au- 
thority. 
Attorney,  Warrant  of, 

See  Barron  and  Feme  II* 

80,40,  41, 
•  Juds^ment  IV* 
Prisoner  I. 
Attornment,  163 

Statute  of,  4  Ann.  c.  16,  ita 
eonsiruetion.      1    Term 
Rep.  384. 
Auction, 

See  Evidence  Vlf. 
147    Audi  I  or, 
149  See  Chancery. 

149  Auditor  of  the  city  of  tiOndoBy 
See  Mandamus  IL 

Audita  Querela,    , 
Augmentation  of  Livings^. 
'    See  Donative. 

150  Auterfoita  Acquit, 
Author, 

See  Literary  Property^ 
Authority, 

See  Attorney  V.  15, 
Baker  4,  5,  6, 
Bills  of  Exchange  1. 17, 

18, 
Deed  11. 16, 
Partners  20,  21,  22^  80, 
and  1  East,  434. 
Average, 

See  Insurance  VIII. 
Assumpsit  II.  66. 
Averment, 

See  Action  on  the  Case, 
Assumpsit  n. 
Evidence.    Perjury. 
Pleading  I.  IX.  X.  XH. 


163 


164 
164 

164 
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Avowry,  16« 

See  Landlord  aod  Tenant  IV. 
Replevin, 
Set-Off, 
Pleading  YL 
Award, 

See  Pleading  L  ii2y 
Stamps  i<^ 
1.  Submission,  Effect  of,  169 

n.  Arbitrator,    or    Umpire^ 

Power  of,  169 

HL  Performance;   of  Enforc* 

ing,  or  Uelievinjs;  against,  171 
See  Attachment  IV. 
Bail  L 

Pleading  VU.  XUL 
Reference, 
Referees. 


& 


BAIL, 

See  Practiee  lU.  X* 
L  On  Arrest  in  Civil  Cases,      17$ 
II.  Of  the  Bail-Bond,  and  aa- 

.  tions  thereon,  181 

ni.  Scire  Facias,  or  other  Pro- 
ceedings against  Bail,         183 
See  Amendment  IL  28,  29, 
Venue  1. 18, 

IV.  Surrender  of  the  Principal,  189 
See  Attachment  11. 

Practice  III. 

V.  What  else  shall  diseharga 

Bail,  189 

See  Alien  15,  &c. 
Arrest  II. 
VL  Writ  of  Error ;  its  effect 
as  relates  to  Bail,  and  of 
Bail  on,  192 

See  Error  II. 
VII.  Bail  in  Criminal  Cases,    I91f 
Vin.  Special   Bail,  how  and 

when  put  in,  196 

Bail,  Affidavit  to  hold  to. 

See  Affidavit  L  11. 
Bail-Bond, 

See  Bail  II. 
Bailiff, 

See  Sheriff, 
Trespass, 
Attachment  IV. 


196 


IK 
197 


Bailment, 

See  Carrier. 
Baker, 
Bank, 
Banker, 

See  Action  on  the  Cue  II. 
Bankrupt  VU.  X. 
Interest, 
Lien. 
Bank  Notes  considered  as  money, 
See  Affidavit  I. 
Annuity  I. 
Indictment  IV.  U,  16, 
Tender. 
Bankrupts 
I.  Act  of  Bankruptcy ;   what 
shall  be,  and  its  effects  bj 
relation,  ^^ 

n.  Assignees ;  \phat  vests  in 
them,  and  of  actions  bj 
them,  «03 

See  Assumpsit  IL  13,yi.3S, 

Error  I. 
Insolvents  57, 
Usury  34, 
Post  iDiv.  Vlll. 
in.  Bankropt;  of  his  person- 
al rights  and  doties, 
See  Arrest  II. 
Jurisdiction, 

IV.  Certificate;    ofobtaiaiflg» 
and  to   what  aetions,  &e. 

it  shall  be  a  bar,  ^^^ 

See  Devise  V» 
Bail  V.  2f, 
Pleading  VI. 

V.  Debts  -^  What  may  be  pro- 

ved  under  a  commiwio"*  ** 
See  Division  JV. 

VI.  Petitioning  Creditor,        ^ 
See  Div.  I.  4A,  47, 

VII.  Notice  of  Bankruptcy, 
whom  it  shall  effect,         ^ 

See  Assumpsit  VI.  88, 39, 
Vlil.  Preference  to  Credited 
by  Bankrupt,  when  legal,  *» 
See  Division  U.  29,  &c 

IX.  Trader,  who  shall  be  eon-  ^ 
sidered  as,  ^  . 

X.  Trust  Property  5  the  clferf 

of  Bankruptcy  o»5  »J3 
what  shall  be  consWerea 

as  sucb^ 


m 
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See  Bills  of  Ladings  and 
Div.  U.  57, 

XI,  CommisBioaer's   P^^^^  i 
Examination  of  Witnesgei 

XII.  Other  Points  relative  to, 
Bar,  Fleas  in, 

8ee  Bankrupt  IF. 
Pleading  VL 
Bargain  and  Sale, 

See  Deed  II.  8. 
Baron  and  Feme, 
See  Attorney  IL 
Evidence  VI. 
Fine  81, 
Landlord    and  Tenant 

Witness  ///. 
Limitation  by  Deed. 
I.  Actions  by  or  aeainst, 
See  Abatement  2  IV, 
IL  Feme   Covert,    when    she 
may  be  considered  a  Fe- 
me Sole, 
Bee  Arrest  27.  8, 15, 
Bankrupt  IL  57^ 
Custom  of  London, 
Exeeutors, 
HI.  Debts  of  the  Wife ;   what 
the  Husband  is  liable  for, 
See  Assumpsit  IL  6, 
AnteiZ 
lY.  Marriage  Agreements  be- 
tween, 
See  Deed  IL  2, 
Exeeutors  IV. 
Power, 
y.  Relative  Rights  of,  &e* 
Barratry, 

See  Insniiance  UL 
Bastards, 

See  Appeal  £ 
Arrest  L 
Evidence  VL  2, 
Justices  IIL  01, 
Soldier, 

I.  Who  are  Bastards, 

II.  Orders  of  Justices  on  Bas- 

tardy, 

III.  Other  Points  relative  to, 
Battery, 

See  Damages  8. 
Bees, 
Bequest, 

See  Devise. 
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Bigamy, 
BiU, 

See  Chancery* 
238    Bill  of  Discovery, 
288  See  Chaneery. 

Bill  in  Equity,  to  what  purpose 
Evidence, 
See  Evidence  IFl 
Bills  of  Exceptions,  2ft6 

See  Error  IK 
Costs  IV. 
Bills  of  Exchange  ;and  Promisso- 
ry Notes, 
See  Agent  10, 16, 18, 

Assignment  II.  24^26, 

31, 
Assumpsit  J.  10, 16,  SO, 
to  83, 
28*  JET.  28,  47,  96, 

139,40,46, 
00,  M. 
.  18, 
287  F.  12, 

n.  17, 46, 02, 
70,  08,  09, 
Attorney  V.  16, 
Authority  2,  8. 
Bankrupt  //.  29,  64, 
240  IV,  01, 02,  B% 

X  12,  18,  1^ 

Baron  and  FemeIL4^ 
48, 
242  V.  7, 

Debt  21,  22y 
Defalcation  4, 
Evidenca  IV.  8,  101, 
244  130, 

V.  10, 

iFZI  2, 44,  49» 

46,01, 
IX.  10,  28, 
XI.  40,  67, 
Extingnishment  2, 
Foreign  Laws  it^  19, 
Fraud  6,  7, 
2M  Gaming  16, 

Guaranty  2, 
240  Infant  20,  31, 

247  Inquiry,  Writ  of,  29, 40, 

to  44,  &e. 
•   Interest  of  Money  £ 

fMA  12,  13,  23, 

//.  6, 

ni.^ 
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Letter  of  Credit  2, 
Letter  of  Liceoee  2^ 
Lien  9,  iO,  16, 
Limitttiion  Qf  Aoliotfg, 

///.  6, 
IV.  2,  6, 

F.  5,  r,  * 

FJ/.  8, 
VUI.  IS,  19, 

Partners  2i,  22,  ^o,  81, 

33,  3*,  47,  ai,  &2, 63, 

PaymeDt  6,  to  to,  ir, 
Pleading  /.  9d,  9tf,  108, 
118,   154^,    158,    169, 
170,  182, 

/r.  76, 130, 137, 
1**,  150,  158, 
161,  165,  172, 
IX  47, 

xni  25, 

Prftetiee  X  6^  78, 
Sales  8,  20, 
Setoff/. 

Stamim;  Tender;  Usu- 
ry ;  Witnesft  /.  F. 
L  Aeeeptaoee ;  what  sbnU  be, 

and  Acceptor  how  liable,  249 
II.  AeHoDs  on  BiU«,*&6»  ^52 

See  AsMiflipsit  1. 15, 16, 

VI.  52^  75, 

Baron  and  Feme  II.  43, 
ni.  Days  of  Grace,  "^  •  264 

IV.  Indorsemeat  and  Indorser,  265 
See  Lien  9, 

Bankrupt  X  12, 13, 14^ 

V.  Ne^tiable ;  what  ahali  be 

eoDsidered  as,  267 

VI.  Notice;    what  necessary, 
and  in  what  eases,  269 

See  Assumpsit,  VL  43, 
VTI.  protest ;  where  neeessarj,  276 
VUI.  fictitious,  277 

IX.  Forged  or  Altered,  277 
See  Indietment  IV, 

X.  Void,  illegal,  or  unproduc- 

tive, 278 

See  Usury  21,  22^ 
VTager  15, 
XL  Geldsmith's  Notes,  281 

XII.  Bank-Checks,  281 

XIII.  Other  points  relative  to 
Bills,  &c.  282 

See  Contract  7. 
Bills  of  Lading  and  Consignment,  286 


See  Airtnen  2t ;  Master  ^f 

Ship;  Qraag^nor  and 


Bin  of  Middlesex, 

See  Amendment  if. 
Practice  XXIU. 
Bill  of  Particulars, 

See  Partieulars  of  PlaiititPa 
Demand. 
Bill  of  Sale,  291 

See  Lien ;  8hip» 
Billet  iug, 

See  Soldiers. 
Birniingbam, 

See  Poor  Settlement  XT.  FZI 
Birth,  Settlement  by. 

See  Poor  Settkment  II. 
Bishop,  292 

See  Ancient  Demesae  ; 
Choreh;   InlltbUioo ; 
Prohibition. 
Bishop's  Licence, 

See  Assumpsit  VL 

Maodamua  /.  IL  VL 
Blasphemy^  2t2 

Blockade,  293 

See  Insurance  and  Otders  ia 
Ceanril. 
Blood,  whola  and  half. 

See  Descent  lo,  11. 
Bond, 

See  Agreements  L  8,11, 18, 
Assets  2, 
Assignment  XT.  8, 13  to 

15,  18,  28,  26,  80, 
Assumpsit  F  7,  8,  19, 

to  21,  28, 
x\oetion  10, 
Award  IIL  60, 
Baron  and  Feme  I  5, 

85, 17.44,  46,17/.  11, 

17,  IV.  8, 9, 
Chancery  107, 
CompositioB,  &6.  4> 
Condition  58, 
Current  Money  g. 
Damages  18, 56,  S7, 
Date  1, 
Debt  29f  26^ 
]^  lection  4« 
Evidence  IF.  41, 03*  F. 

10, 12,  18,  19,    FIl 

1£,  39, 54^  60,  iX  2Sit 
27, 
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Bxtingtinliaieiit  i^ 
,  Forei{;ii  I»»ie  6, 7, 

Oamtas;  ±B, 

ij&ol  and  Bond  9,  &e. 

Infant  16,  44*9 

Inquiry,  Writ  of,  54,  65, 

luteredt  of  Money  /.  14y 
21,  //.  4,  Z//.  7,  ily 
/F.  10,  17, 

Issue  14, 

Pdrlnen  43, 

Payment  12, 16,  SI,  22, 

Pleading  /.  17, 102, 161, 
164,  183,  //.  2,  4, 
i"/.  122,  126,  to  128, 
134,  149,  170,  I7i, 
IX.  2,  8, 

Praclieo  x.  88,  89,  xyi. 

29, 
Replevin,  Sales  10, 
.  Sel-Uff  //. 
bherift'  r. 

Sureties,  Survivor, 
Tender,  Usury, 
Witness  /.  46. 
I.  Limitation  of  Actions  on, 
H»  Of  indemnity,  Surety,  Ship, 
and  other  Joint  Bonds, 
See  Bankrupt  IV.  19,  20^ 

23,  24, 

ni.  Penalty, 

See  Penalty, 
lY   Consideration, 
^See  Bankrupt  V. 

Baron  and  Feme  ir,  3, 
Wager  16, 
y.  Condition, 

See  Bills  of  Eseiitnge  r//. 

8,9, 

Bail  ri.  18,19, 
Condition  3,  8, 

VI.  Erasures,  Interlineations, 
&e. 

VII.  Fortheofliing  Bondf 
Books, 

See  Anthor, 

Where  evidence, 
Evidence  ii.  xv. 
Inspection  a^ 
Property  iti. 
Literary  Property. 
Book  Debt, 
Borough  Conrt, 
See  Manor, 


Borough  Auginii, 

See  Descent    Distribntbii. 
Bottomry,  803 

And  see  Admiralty  i* 
Bottomry  Bond,^ 

See  Bottomry:  Insurance  vf . 
Boundaries,  803 

Breaking  open  Doors, 

See  Arrest  i. 
Bribery,  303 

And  see  Practice  v. 
Bridges,  804 

And  see  Action  on  the  case  tt. 
Session^  84, 
Highway, 
British  Creditors.  306 

British  Debts.  300 

British  Statutes.  806 

British  Subjects.  806 

British  Treaty.  300 

See  Alien.    Treatict. 
Broker.  306 

See  Commissioner  del  Cre- 
dere.   Set-Oflf. 
Prokerage, 
2&S  See  indictment  xv. 

Building  Act  807 

204  Buildings,  Party- Walls  in. 

See  Landlord  and  Tenant  ▼. 
Burgage  Tenement, 
0D6  See  Quo  Warranto  xxx. 

Burglary,  808 

297  See  indiotment  1. 110,  111. 

Burial.  803 

Bushel, 

See  Weights  and  Measures, 
300  Buteher, 

See  Bankrupt  ix.  11. 
Butter, 

See  Custom. 
Bye-Law, 

See  ClorporatioH  L 
302 

303 

O. 

CALUS, 

See  Sewers. 
Cambridge, 

See  Corporation  xtx. 
Canaan  Act  303 

30k  Canal, 

See  Action  on  the  case  xxx ; 
and  Sewersf 
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Navigation  Shore. 
Canada  Grants.  308 

Caneelling  Deed, 

See  Pleading  viix.  11, 
Deed  u.  20. 
Cannon, 

r:  See  CUureh :  Visitor. 
Ca.  Sa., 

See  Amendment  ii. 
Execution. 
Capture.  308 

Carriages.  300 

Carrier,  309 

And  «ee  Bills  of  Lading, 
Trover,  Consignor  and 
Consignee. 
Case, 

See  Action  on  the  case. 
Case  Made.  312 

Casting  Vote, 

See  Corporation  i. 
Catskil  Patent.  819 

Cattle  Gate, 

See  Poor,  Settlement,  viiz. 
Caveat.  BiQ 

Caveat  Emptor.  3  id 

jb  Cayuga  County  Sapervisors.  812 

Celle'r, 

See  Ejectment  iv. 
Certificate, 
Certificate  of  Attomies, 

See  Attorney  i. 
Certificate  of  Bankrupt  tv. 
Certificate  of  Judges  of  K.  B. 
See  Costs  i. 
Practice  iv. 
Certificate   of   Justices    of 

Peace.  319 

Certificate  of  Registry, 
See  Lien  6,  Ship. 
Certificate  of  Settlement, 

See  Poor^  Settlement,  in. 
Certiorari, 

I.  In  what  eases  grantable,        318 

II.  On  whose  application,  and 

in  what  manner,  3t6 

See  Costs  XL  VII.  31. 

III.  Costs  on,  318 

IV.  Return  to,  8i8 

V.  Effect  thereof,  &;e.  319 
Challenge  to  Fight, 

See  Information  75, 

Challenge  of  Jurors^  320 

See  Jury. 


Chambers  in  the  Inns  o£  Cottrt, 

See  Ejectment  ii.  burrender 
and  Admission. 
Champerty  and  Maintenance,         Z3ib 

See  Maintenance. 
Changing  Venue, 

See  Venue  ii. 
Chancery,  399 

See  Equity. 
Chapel, 

See  Mandamus  ii. 
Quare  Impedit 
Charitable  Uuses,  331 

See  Devise  vi. 
Mandamus  ii. 
Charity, 

See  Visitor. 
Charter, 

See  Corporation  u. 
Usage. 
Charter  Party,  UB 

See  Bill  of  Lading, 
Covenant  ii. 
Pleading  1. 12«,  Ship. 
Chase  and  Cruise, 

See  Insurance  slii.  27. 
Chattels.  331 

Chattel  Interest, 

See  Devise  ik. 
Cheat.  831 

Cherry-Valley  Turnpike.  334 

Chester, 

See  County  Palatine. 
Church  and  Churchwardens.         S8t 
Children, 

See  Issue ;  Poor,  Settlemeat, 

II.  ui. 
Churchyard  Fence, 

See  New  Tnal. 
Chose  in  Action, 

See  Assignment  ii. 
Bankrupt  x. 
Circuity  of  Action, 

See  Judgment  xii. 
Citation,  «3S 

See  Certiorari,  Error. 
Citizen.  333 

Clerk,  S3» 

See  Bond  ii. 
Clerk  of  Arraigns  and  Assize, 

See  Officer;  Statute  11,  91. 
Clerk  of  the  Papers  and  Day 
Rules, 

See  Officer. 
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Clerk  of  the  Peaee, 
See  Costs  viu. 
Justice  UL  8* 
Offieer.  ^ 

CcHllSy 

See  Statutes  I.  44^, 
Venue  L  I8w 
Cogoovit) 

See  Practiee  X. 
Prisooer  L 
Stamps. 
Collector  of  Taxes,  aod  Revenue,  9B^ 

See  Mortgage,  Petersburgh. 
Coin,  ^  334 

See  Bail  YU. 
College, 

See  Quo  Warranto  IL 
Visitor. 
Colliery, 

See  Covenant  VL 
Colonial  Produce.  334 

Colony.  335 

Commander,  Military, 

See  Action  on  the  case  VI. 
Agent  L 
Court  Martial, 
False  Imprisonment. 
Commencement  of  Action,  335 

See  Action  I. 

Amendment  II. 
Limitation  of  Action, 
Practice  XXIL 
Statute  il.  46. 
Commission.  335 

Commission  of  Bankrupt, 

See  Bankrupt. 
Commission  del  Credere,  -386 

See  Set-OflT. 
Commissioners  to  examine  Wit- 
nesses, 336 
Bee  Commission  1  to  0. 
Commissioners  of  Excise.  836 
Commissioners  of  Land  Office.      337 
.  Commitment,  887 
See  Bail  VIL 

Bankrupt  IlL 
Habeas  Corpus, 
Justice  II. 
Committitnr, 

See  Practice  X. 
Common, 

I.  Prescription,  &c.  for,  337 

See  Pleading  VIL  XL 


11.'  Inelosure,  and  appropria* 

tion,  &c.  838 

III.  Surcharging,  or  otherwise 

injuring,  and  remedies  for.  33^ 
Competency  of  Witnesses, 

See  Witness. 
Compounding  Actions,  340 

See  Pleading  VL 
Com|M>sition  with  Creditors,  840 

See  Agreement  I.  n. 
Comptroller  Qeneral.  341 

Concealment, 

See  Insurance  V. 
Conclusive  Evidence, 
See  Evidence  1. 
Condition,  341 

See  Bond,  Devise  I.  40. 
Condition  Concurrent  or  Prece- 
dent, 
See  Assumpsit  II. 
Covenant  IL  III. 
Devise  I. 

Pleading  1.110,112. 
Conditions  of  Sale, 

See  Auction,  Warranty. 
Confessions,  841? 

See  Evidence  VL 
Confiscation.  3$2 

Congress*  343 

Connecttent  Claimants.  34S 

Consequential  Damages, 

See  Action  on  the  case  III. 
Assumpsit  II. 
Escape,  Bond  IV. 
Insurance  11.  IX. 
Consideration,  343 

See  Assumpsit  II. 
Annuity  I. 
Bond  IV. 
Consignor  and  Consienee,  343 

See  Bills  of  La£ng, 
Factor. 
Conspiracy,  314 

See  Certificate  of  Justices, 
Indictment, 
Information. 
Conspirators  and  Absentees*  344 

Constable, 

See  Attomev  UL 

County  Rate,  Officer. 

I.  Election,' and  who  liable  to 

serve  or  not,  8M 

II.  How  punishable    for    ne- 

glect, &c.  34J' 
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III.  Oiber  poiaU  relative  to,     840 
Constitutions.  349 

Construction)  346 

See  Agreements  J. 

Covenant,  Devise  II. 
Consultation, 

See  Probibition. 
Contempt  of  Court ,  346 

See  Attaehment  IV. 
Feigned  Issue* 
Contingent  Remainders, 
See  Devise  /. 
Limitation  //• 
Continuanee,  348 

See  Limitation  of  Actions, 
Practice  x. 
Continuando, 

See  Pleading. 
Contract,  348 

See  Agreement, 

I^raud,  Statute  of. 
Pleading  /.  136. 
Contribution,  300 

See  Assumpsit  v. 

Bond  /i.  13, 14, 10. 
Conusance.  300 

Conversion, 

See  Trover  //• 
Conveyance  Voluntarj,  301 

See  Voluntary  Conveyanea. 
Conveyance,  when  it  may  be  pre* 
sumed. 
See  Ejectment  //. 
roBsetsioD  4. 
Conviction, 

See  Bribery. 
L  Evidence,  Statement  of         801 
n.  Form  of,  808 

See  Bribery, 

Penal  Actions,  &e. 
HL  Oame  Laws,  304 

IV.  Lottery  Acts,  800 

V.  Malt  Acts,  800 
VL  Seperate  Penalties,  ZfS^ 
VIL   Quashing  or  Appealing 

from,  307 

VIII.  Surplusage  in,    ^  309 

IX.  Duty  of  Justices ;  Execu- 
tion, &e.  800 

Coobligor, 

See  Witness  /. 
Convoy, 

See  Insuranee  r/. 


360 

see 


360 
864 
860 


Copartners, 

See  Partners. 
Coparceners, 

See  Quare  Impedit 
Copper, 
Copy, 

See  Evidence. 
Copyhold,  ' 
See  Manor. 

I.  Custom  essential  to^ 
See  Custom  /. 

II.  Fines  on  AdmissioD, 
See  Assumpsit  //» 

HI.  Forfeiture  of. 
See  Ejectment, 

IV.  Surrender,  Effect  of,  866 
See  Limitation  by  Deed  /• 

.    Surrender, 

V.  Timber,  368 

VI.  What  shall  pass,  &«.  36S 
Copyright, 

See  Literary  Property. 
Com, 

See  Weights  and  Measures. 
Com  Growing, 

See  Execution ;  Devise  it,  74, 
Stamps  0. 
Trespass  /.  0t. 
Coroners,  869 

See  Attachment  if,  16. 
Corporations, 

See  Evidence  //.  Mandamm. 

I.  Bye-Laws  of  their  nakii^, 

and  of  actions  on  them,      860 

II.  Charters,  Constitutions, 

their  nature  and  eonstroe* 
tion,  &c.  3Td 

See  Usage, 

III.  Dissolution  and  Revival,    874 

IV.  Officers ;  their  Qoalifiea- 
tion,  Election,  &e.  Z7^ 

See  Office  and  Officer, 

V.  Proceedings  by  or  against  ; 

and  their  rights,  £ce. 
See  Action  on  the  Caso  ///. 
Citizen  %  0,  6. 
Costs,  ^ 

See  Attorney ;  Award  /.  11, 
n.  4;  ///.  10;  18,  28, 
Certiorari  ///, 
Bail  //.  ^SO,  21, 22 ;  r.  10, 
Baakrupt  r.  18, 
Error  ///.  Infant    ] 
damus  r.    Set-Off. 
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t.  Damages ;  where  costs  shall 
be  governed  bj  5  aiid  of 
the  certificate  of  the 
Judges,  20^ 

n.  Executors  where  they  shall 

be  liable  to  pay  costs,         S90 
See  Certiorari  ///. 

in.  Feietned  Issa«9  392 

IV.  Forifief  Actions  of  THals ; 
Costd  of,  wheD  to  be  paid,  393 

See  Post  yrir, 

V.  Where  Aere  are  serefal 

defendit&ts,  or  various  is- 


sues. 


395 


YL  On  payment  of  Moiiey  ia(o 

Court,  398 

VII.  Of  security,  and  Recogni- 
Kanee  for  Costs^  399 

VIII.  By  Statutes,  402 

IX.  For  not  proceeding  (0  tri- 
al, or  not  executing  iuqui- 

ry,  406 

X.  JuToty  withdrawing,  40^ 

XI.  Of  taking  Depositions,        40f 

XII.  On  Writs  of  Error,  4oy 
See  Error  ///. 

XIII.  Other  points  fefative  to  4  Id 
Counsel, 

See  Witness  ii/. 
Count, 

See  Pleading  /. 
Counsellor  at  Li»w<,  411 

Conntermand  of  delivery  of  Go'ods ^ 

See  Agent  //. 

Agreement  ///• 
CouKtf,    . 

See  Sopervisortf. 
County  Brid^y 

Bee  Actioi^  on  the  Case  //. 
Sessions. 
County  Gotfrt, 

See  Attorney  /. 
Inferiour  Court. 
County  Palatine, 
See  Bail//. 

Praotik  xxm 
Ely,  ble  of 
Coniity  lUte,  412 

Countygtocfc,  4t2 

Courts  Banron,  Leet  of  Hedord, 

See  Courts  Manor. 
Court*, 

^-  In  England,  413 

*!•  In  Massachusetts,  213 

^01..  in.        61 


III.  Id  New-Tort,  414 

IV.  lo  Pennsylvania,  4l5 

V.  United  States*  Cunrt^  416 
Court,  Contempt  of, 

See  Bail  rir. 
Court  of  Conscience, 

See  Attorney  lit.  tf. 
Gorbrt,  Inferior, 

See  Inferior  Courts 

Jurisdiction. 
Court  Leeti 

See  Amercement. 
Court  Rollg,  4if 

Court  Martial,  419 

Court  of  Requests, 

See  Inferior  Courfs. 
Covenant, 

See  Agreements  11.  fff,  83, 
Apprentice  3, 
Attorney  v.  it, 
Award  i. 

Baron  and  Feme  iV.  4, 
Damages  20,  27,  49,  SO^ 
Beed^ 
Equity,  2, 
Evidence  "vn.  i%  aft, 

XI.  38,  49^,  74, 
Freight  3,  4jr 
Inquiry,  Writ  of,  0, 485 
Landlord  and  Tenant, 
Interest  6f  Money  it  2, 

III.  8, 
issue  0, 

Pleading  t.  18,  58,  60| 
77y  78y  ^a,  tOV, 
tr.  130, 106, 178,  I7«r, 
Tl.  14^, 
XI.  18,  &C. 
h  Assigtiees,  how  thev  may  eii* 
force,  and  how  bound  hy 
Covenants,  and  ho^  far 
the  assignor  is  discharged  129 
See  Potft  vr.  4,  0,  6, 

Bankrupt  IV.  2^,  j2g,  5D, 
Deed  11.  24, 
H.  Condition  Precedent,  what 
shall  be  constrded'  as,         42i 
See  post  111*. 

III.  Bepefidant,  and  Coneur- 
rent  Covenants,  499 

See  Ante  11. 

IV.  Joint  and  ►Several,  429 
See  Award  i.  26, 

Pleading  vi. 


48St 


TABLE  OF  TITLES  AND  REn«£NCE9. 


y.  Renewal,  Covenants  for,  480 
Vl.  Kent,  CovenanU  to  pay,  431 
Vli.  Repairs,  &o.   Coveuanis 

for,  439 

ViU.  Quiet  anjoyiiieDt,  Title, 

&e.  484 

IX.  Taxes,  Covenant  to  pay,     439 

X.  Other  points  relative  to,       439 
Coverture, 

See  Abatement  v. 

Baron  and  Feme  i.  ii.     , 
Counterfeit  Money, 
See   Agreement  lu 
Baill  vii. 
Credit, 

See  Assumpsit, 
Mutual  Credit. 
Creditor, 

See  Aj^reement  i.  ii. 
Bankrupt,  Insolvent 
Crier's  Fees,  442 

Criminal  Conversation, 

See  Action  on  the  Case  iv. 
Ne%v  Trial  i.  7^,  80. 
Cross  Remainders, 
See  Devise  iiu 
Limiration. 
Curate  and  Chaplain,  442 

Curacy, 

See  Assumpsit  vx. 
Mandamus  n. 
Qoare  Impedit. 
Current  Money,  443 

Curtesy,  443 

See  Tenant  by, 

Poor  Settlement  /r. 
Tenant  in  Tail. 
Custom, 

See  Merchant ;  Trade ;  U- 
sage ;  Cop^fhold  /• 
Distress, 

I.  Custom  of  Merchants,  444 

II.  Custom  in  General,  444 
See  Evidence  //. 

Modus, 
Castom  of  London,  447 

Customs  and  Merchandize,  416 

See  Assumpsit  //.  rr. 

Forfeitures :    Office ; . 
Partners;  Smuggling* 
Customary  of  a  Manor, 

See  Evidence  //. 
Cttstofnarr  Estate, 
Seo  ilanor. 


Cypress, 

See  Power  31. 


D. 


DAMA&E,  4(8 

See  Action  en  tha  Case  im 
Bond  ///.    Certiorari  i» 
Cost  /.    Inqairy  ; 
Replevin, 
Damages  Assessed  severally, 

See  Joinder  in  Action, 
Damages  Excessive, 
See  New  Trial  /. 
Trespass  ///. 
Damages  Liquidated, 

See  Set-Off;  Penalty, 
Damages  Small, 

See  Common  ///.  12, 
Waste  II. 
Date,  492 

13ay, 

See  Time;  Computation  of; 
Inquiry. 
Days  of  Grace, 

See  Bills  of  Exchange  ///. 
Dead  Bodies,  Stealing, 

See  Indictment  /. 
Death  of  Defendant, 
See  Abatement  /• 
Execution  //• 
De  Bruyn's  Patent.  401 

Debt,  4ai 

See  Abatement  IL 

Bills  of  Exchange  IL 

Executor /./r.  Interest, 
Landlord  and  Tenant  X 

in,  V.  VL  XL 
Variance ;  Use  and  Oe« 
cupation. 
Debts,  453 

Debtor,  4M 

Debtors  Absent,  and  Absconding,  4H 
Debtor  and  Creditor, 
See  Agreement  /.  IL 

Bankrupt;    Baron    and 
Feme  IV.  17 ;    Insol- 
vent, and  6  East,  7«. 
Deceit,  4M 

See  Action  on  the  Case  V. 
Sales. 
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DeelaratioQy 

See  PieadiDgJ.      Asaoign. 
Paretiee  V. 
Varianee  I. 
Deelarations,  or  Hearsay  Evi* 
dence^ 
See  Evidenee  F7. 
De  Con^iistu  L^am, 
Deed, 

See  Agreemeat  XT.  29,  80, 
AmeDdineot  IV.  2&y 
Annuity  //. 
CoQAideralion  8, 
Evidence  IV.  60, 99, 1 18, 
140, 141, 14a,  146, 1479 
V.  11, 521,  22, 
FH,  a,  32, 68, 

69,  63, 
JX  28, 

Fraudulent  Conveyance, 

1,  2,  8,  4,  6^ 
Infant  46, 
Money  4, 

Partners  20,89,   40,  41« 
48,61. 
I*  What  are  the  Registers  of  a 

Deed, 
II.  Construetioo  of,  &e. 
See  Covenants ;    Tenants  in 
Common, 
in.  Defeasances, 


Demise, 

See  Ejectment  i7J. 

Landlord  and  Tenant  HI 

Lease  J. 
Demurrage, 
Demurrer, 

I.  Demurrer  in  general, 
405           See  Abatement  //.  HI. 

Amendment  IV,  i,  ^ 
Indictment  ///.      ^ 
Discontinuance  4^  5, 
Pleading, 
Replevin  40, 42, 

II.  Demurrer  to  evidence, 
Demurrer  in  Chancery, 

See  Chancery. 
Deodand, 
Departure, 

See  Pleading  IL  IX. 
Deposit, 

See  Lien, 

Assumpsit  VI.  -51. 
Deposition, 
See  Notice, 
Evidence  IV. 
Depreciation, 
405    Deprivation, 
457  See  Officer;  Visitor. 

Deputy, 

See  Corporation  IV.  4ff^ 
466  Officer  59. 


See  Assumpsit  IL  87,  42, 
Agreement  II.  10, 
Deed, 

Bankrupt  X.  7, 
Bills  of  Lading;   Fraud 

Statute  of. 
Pleading  IV. 
Demand, 

See  Assumpsit  II.  88, 
Award  ///.  84, 
Landlord  and  Tenant,  L 
7, 

Statute  U.  100. 


See  Contract  12. 
Destruction, 

See  Waste. 
Destrainer, 

See  Practice  XXH. 
Detinue, 

See  Special  Occupant 
Devastavit, 

See  Execution, 
Executor  II. 
Pleading  K 
Deviation, 

See  insurance  IV^ 


4:68 
468 


470 


4/ri 


471 


4/yi 
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IV.  Other  Points  relaiive  to,  467    DerivaUve  Title, 
De  Injuria  Sua,  &c.  See  Poor  Settlement  IL 

See  Replevin  40.  -Quo  Warranto. 

Defalcation,  467    Descent, 
Delay  in  proceedings.  See  Custom;  Heir;  Limita- 

See  Practice  Vl.  lion  by  Deed  1. 

Del  Credere,  Recovery ;  Seisin. 

See  Commission  del  credere,  Description  of  Persons, 

Delivery,  468   Description  of  Property, 


4fft 


47^ 


478 
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Devise,  DUeovery, 

I.  CouditiontI,  ChNPttogtot,  er  See  Chancery. 

Px^efitorjfy  iikfir  CMttnic-  Disorderly  House, 

tioD,  478           See  Certiorari  il. 

See  Div.  VIIL  IX.  XI  DispensalioDi 

IL  Construction     of  Devitee  See  Church. 

from  the  mki  of  Lavr;  Disseizen,                                      93ff 

the  apparent  Intent  of  the  See  Ejectment. 

Testator,  or  as  explained  Dissolution  of  CorporatioQi 

by  parol  Ijviden^,  482           See  Corporalioa  llf. 

III.  Cross  Remainders,  what  Dissenters,                                      a37 

words  shall  erealSt  001    Dissenting  Meeting  House, 

See  Limitation($  by  Deed  J.  See  Mandamus  ii.  97» 

lY.  Estates  in  Fee$    what  Distress^                                       938 

words  shall  giTOf  002          See  Assnnpsit  r.  8, 

See  Div.  V*  VI.  Avowry,  Ezeeutors  /. 

y.  Estate  Tail,  006                liandlord  and  Tenant  in. 

See  IMv.  JF.  VL  Trespass  /.  48^  0S, 

Yi.  Estate  for  Life,  018               Trover. 

See  Div.  IV.  V.  Distributions,                                 $¥i 

Yil.  Feme  Covert ;    Devisee  See  Devise. 

in  favor  of,  01S   Distriirgas, 

YIII.  Limitations  of  Seal  See  Fractiee  xxni. 

Estate,  019                Amendment  //•  r. 

See  Div.  /.  V.  Division,                                         041 

|X.  Limitation    of  Persodal  See  Taiei. 

Estate,  028   Dividing  Point, 

See  Div.  /.  VIIL  Soe  Inburaaee  f i. 

And  tit.  Power.  Divorce, 

X.  Reversioii ;  by  what  words  See  Marriage  and  DWoree. 

it  shall  pass,  021  Docket  of  Jtidgmfnt, 

XI.  Yested  interest,  what  shall  See  Executor /r. 
be«  and  when  devisable,      027  Domestic  Attachment^  0M 

XIL  Yoid,  or  lapsed  by  altera-  Dumicil,  041 

tion  of  circumstances,  as  Domus,  in  the  Statutes  of  a  Cel- 

death  of  legatee,  or  revo*-  lege,  its  meaoiagv 

eatioa  of  the  Will  exprees  See  Yisitor,  &e. 

or  implii»d,  029   Donative,  041 

XIII-  Other  points  relalivt  lo,  020  See  Assampeit  pi* 

Dighton  Bridge^  AK0   Double  Plea, 

Dilapidation,  030  See  Pleading  tiu 

See  Church.  Dower,  MA 

Diploma,  See  Marriage. 

See  Game  13,  14*.  Draughts. 

Discharge  of  Persons  arrested^  l^e  Bilb  t>f  Bxehaiq^ 

See  Arrest  J.  Drover,  04* 

Dischai^  of  Insol reals.  See  Bankrupt  /x.  7. 

Discharge  of  a  debt^  Duress.  044 

See  Insolvents,  Duteh  W.  I.  Company,  040 

Execution  TV.  sa.  Duties,  01$ 

Discharge  from  Prison,  086   Duel, 

Discontinuance  of  Action,  086  See  Indictment  /.  81,  82. 

Discontinuance  of  Estate,  037  Durham, 

See  Bail  //.  SfT. 
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Dyerg, 

See  liien  25. 
Dyer's  Reports. 


5A0 


£. 


East  India  Company^^  1 

See  Agreement  //•  18,  2B^ 
Covenant  //•  IS,  14^ 
Evidence  ix.  31, 
lasanutee  xi,  16^ 

XII.  18,  31, 
iDspeetion  of  Books, 
Habeas  Corpus  5, 
Ojffiee,  Witness  fi.  17. 
Ejeetment, 

See  Amendment  /r.  30,  31, 

r.  13  to  IS,     ' 
Costs  ir.  16, 19,  31,  33| 

38,39,30,31,83, 

Judgment  //. 
Contempt  of  Court,  13, 
Landlord  and  Teaaftt  /.  //• 
New  Trial  /.  87, 
Practice  r//. 
Possession. 

I.  Bj  whom  the  action  may  he 

brought,  3 

II.  Title  of  (he  Lessor,  3 

III.  Devise,  Time  of,  7 

IV.  Premises.  I>eseriptioB  of,        8 

V.  CoiKent  Rule*  8 

VI.  Title  of  the  Defbndant,  8 
Yll.  Evideucp,  11 
VIU.  Verdict,  Jadgmeat,  Ei- 

ecution,  &e.  13 

Elegit,  18 

See  Exeeulioo  Jv,  7. 
Election  of  Officers,  &#.  18 

See  Corporation  i  /r. 
Mandamus,  Manor, 
Power,  Quo  Warranto. 
Elj  Chnreh, 

See  Dilapidations. 
Ely,  Isle  of,  14 

Emancipation  of  Children, 

See  Poor,  Settlement,  11.  9, 
Parent  and  Child. 
Embargo,  14 

Bee  Agreement  III.  7,  8,  9, 
Insurance  YII.  11, 14  to 

Ship  88,  84. 


Embezzlement, 

See  Indictment  III.  134, 130. 
Emigration,  14 

See  Alien,  Citizen,  Expatri-* 
ation. 
Enemy, 

See  Alien,  Insurance  YII. 
Trade. 
Engravings, 
See  Author, 

Literary  Property. 
Engrossing  and  Enhancing, 
See  Indictment  I.  87, 101, 

IlL  137. 
Entries  in  Books  of  Aeeount,  &e. 

See  Evidence  II. 
Entry  on  Land,  14 

See  Devise  I. 

Ejectment  II.  III. 
Landlord  and  Tenant  L 
Limitation  of  Actions. 
Equity  of  Redemption, 

See  Copyhold,  Mortgage  III. 
Equity,  ±§ 

See  Chancery. 
Erazure, 

fiiee  Bills  of  Exchange  IX. 
Evidence  IX.  38. 
BondYL 
Error, 

See  Inferior  Conrt, 
Justice's  Court. 
L  When  it  may  ho  brought, 
and  what  may  he  assigned 
for  error.  16 

See  Certiorari  II 13^ 
Praetieo  X. 

II.  Writ  of,  its  ETeet  in  stay- 

ing!: Exeevtion,  4ce.  31 

See  Bail  YI. 

III.  Proceedings  and  Judgment 

iBj  38 

See  Amendment  I.  38,  II.  11, 
Citation,  Outlawry, 
Yenire  de  novo. 
lY.  Costs  on,  30 

See  Cost  XIL 
Escape,  30 

See  Arrest  HI. 
Riot,  SheriiTL 
Pleading  L 
Escheat,  34 

Escrow,  84 

Esquire, 

See  Game. 


J 
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EssoigD,  and  Essoign  Day, 
Estate, 

8ee  deyise,  LimitatioDi 
Poor,  Scfttlemeoty  iv« 
Estoppel^ 

tiee  Bankrupt  i. 
*        Kjeciment  iv. 

Practice  xxiii.  42. 
EstoTers, 

See  Common  ii. 
Estraj, 

See  Tre»paM  i, 
Evideneey 

See  Admiralty  v. 
Bond  i. 
Conviction  i. 
Demurrer  ii. 
Ejectment  vii. 
Escape,  FaUe  Impriion- 

ment,  Game, 
Foreign  Laws, 
Indictment  iv. 
Insurance  xvL 
Libel  ii. 

Particulars,  Bill  of, 
Poor,  Slander  ii. 
Stamps,  Tithes,  Witness, 
See  4  Mass.  6-M. 

I.  Conclusive,  or  prima  facie. 
See  False  Imprisonment. 

II.  Court  Kelh,  Steward's 
Books,  Verdicts,  Ikt.  wben 
admissible  in  evidence, 

III.  Custom  $  of  Evidence  to 
support, 

IV.  Deeds,  Papers,  Accounts, 
&c.  when  and  how  far  ad* 
misstble  Evidence, 

See  Inspection,  &c. 

V.  Hand  writing, 

VL  Hearsay  Declarations,  Ex 
parte  Examioalions  Con« 
fessions,  &e. 
VII.  Parol;, to  explain,  vary, 
or  prove  the  contents  of 
written  instruments, 
Vm.  In  Penal  Actions,  &o. 
See  Penal  Actions, 
Pleadings  x. 

IX.  Presumptive,  secondary, 
and  negative  averments, 

X.  State  Papers, 

XI.  What  may  be  given  in  ev- 
idence in  narticular  cases, 
and  bow  far  to  be  takep. 


84  Bxamioation  of  Witnesseiy 
See  Witness  vi. 
Exceptions  in  Statutes, 
bee  Conviction  viii. 
95  Penal  Action, 

Statute  i. 
Exceptions,  Bill  of. 

See  Bill  of  Exceptions, 
Costs  iv. 
Error  iii. 

36  Exchange,  ^ 

See  Action  on  tlie  Case  iiL 
Exchequer,  7$ 

See  Evidence  i. 
Excise,  79 

See  Distress  21, 
Trespass  i. 
Excommunication,  79 

Execution, 

See  Bills  of  Exchanee  ii. 
Ely,  Isle  of, 
Practice  vi.  X. 
L  Priority,  7% 

II.  RelaUon,  its  Effect  by,  78 
*     See  Baron  and  Feme  i. 

III.  Levying ;  Mode  and  £x- 
pences  of,  79 

See  Bond  iii.  £K, 

37  Sheriff. 

IV.  Satisfying  or  discharging      8f 
See  Certiorari  v.  2. 

ExeeuUirt  and  Administratort^ 

40  See  Assumpsit  iiL 

Cost  ii. 

41  Lien. 

L    Their    general    Poweriy 

Rights,  i$*c.  61 

43  See  Assumpsit  ii. 

Covenant  viii. 
03  Pleading  i. 

Special  Oeeupant. 

II.  Assets ;  admission  of,  and 
55  the  effect  of  the  plea,  ple- 

ne  administravit,  to  rea* 
der  the  >exeontors  person- 
's ally  liable,  6f 
62          Bee  Div.  it. 

Evidence  i. 
Assets. 

III.  De  son  tort,  101 
64       IV.  Preference  in  payment  of 

66  debts,  lOS 

V.  Probate,  or  Letters  of  Ad- 

ministration, when  neees* 

67  sary,  and  their  eifeet,         lOt 
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I* 


See  Baron  and  Feme 
Bxeeutory  Contract, 

See  Frauds,  Statnie  of. 
XixeentofY  DeTise, 

See  Devise  viii.  ix.  xi. 
Exemption, 

See  Office ;  Rates ; 
Sheriff  iz. 
Expatriation, 

See  Alien  ;  Citizen. 
Expences  of  Prosecutors, 

See  Rates, 
fixpost  Facto  Laws, 
See  Congress  6, 
Constitutions  •• 
Extent, 

See  Costs  ix.  3I9 
Execution  i.  m. 
Judgment  l 
Extinguislimeut, 

See  Agreement  L    Deed. 
Pleading  vi. 


F. 


FACTOR, 

See  Agent  i. 

Bankrupt  11.  3,  to  8. 
Bills  of  Lading. 
Deceit  3 ;  Insurance  11. 
Lien}  Set-Off;  Power, 
faculty, 

See  Pew. 
Fair, 

See  Market. 
False  imprisonment,  108    Field  Driver, 

See  Action  on  the  Case  i.  vi.  Fieri  Facias, 


Farmer, 
±05  See  Bankrupt  IX.  10, 

Common  1. 
Farmer  of  Horse-Dutj. 

Sec  Taxes. 
Fees,  109 

See  Arrest  V. 
Assumpsit  VI. 

105  Execution  III. 
Copy-hold  1. 
Holidays.    Sheriff  UL 

Feigned  Issue,  109 

See  Costs  JU7. 
Felony, 

I.  Felony  at   Common   Law, 
100  and  by  Statute,  109 

See  Bail  VII. 

II.  Restitution  of  Goods^  110 
Feme, 

106  See  Baron  and  Feme. 
Feme  Covert  and  Feme  Sole, 

See  Abatement  IF, 
Baron  and  Feme,  * 
Arrest  /. 
Copy-hold  17/. 
Devise  //.  VIL 
106  Fme  of  Lands. 

Fences,  no 

See  Action  on  the  Case  UL 
Fence-Viewers,  m 

Ferry,  in 

Feofment, 

See  Limitation  by  Deed  /• 
Fiction,  110 

108    Fictitious  Bills, 

See  Bills  of  Etchaoge  FZIT. 

•  111 


Arrest  11. 
Bankrupt  x.  0, 
Evidence  i. 
Indictment  in. 
Pleading  vi. 
Trespass. 
False  Pretenees, 

See  Indictment  II. 
Certiorari  L 
False  Return, 

See  Baron  and  Feme  IV. 
Sheriff  I. 
Family  of  a  Pauper, 

See  Poor  Settlement  UL 
Farm, 

See  Devise  U. 


See  Execution. 
Fine  for  Contempt, 

See  Amendment  V,  9, 
Court,  Contempt  of. 
Inferior  Court. 
Fine  of  Lands, 

See  Amendment  F. 
Ejectment  II  III. 
Recovery.    Bond  XT. 
Final  Jurisdiction, 
Fire, 

See  Covenant  VI.  VIL 
Fire  Insurance, 

See  Covenant  17. 
Insurance  XV, 


111 


118 


^P" 
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114 
114 
110 

110 


110 


Fishery, 

See  Conviction  II. 
Indictment  111.  00^ 
Trespais  I. 
Fishermen. 
Fishways, 
Fixtures, 

See  Waste. 
FlaU, 
FJeet  Prison, 

See  Praetiet  X.  XII. 
Fofeible  Entry  and  Detainer, 
See  Indictment  L  III.  04'. 
Foreign  Attachment  in  England,  116 

in  Mas8aehttsett», 
1.  Of  the  nature  of  the  debt,  or 
daty,  which  may  be  at- 
tached, 117^ 
n.  In  whose  hands,    and  at 
time  iht  Attachment  may 
be  made,  117 
m.  Ofthe  form  of  proceedings 
in  a  Foreign  Attachnent,  120 
In  Pennsylvania,  121 
Forei$;n  Judgments,  122 
See  AsBuai|isit  11. 19, 
Evidence  I.  V. 
Debt  10. 
Foreign  Laws,                              123 
See  Admiralty ;  Alien ; 
Affidavit  v. 
Asn^ement  II. 
Baii  I.  V. 
Bankrupt  II. 
Bills  of  Lading, 
Covenant  Vllf 
Insuranee  XIII.  XYL 
Pleading  YL 
Ransom. 
Foreign  Plea',                               120 
Foreigners^ 

See  Alien.    Costs  YIII. 
Foreia:n  Parts, 

See  Trespass  I. 
Forfeiture,  126 

See  Annuity  III. 
Ciipyhold  III. 
Corporation  I.  III. 
Devise  XII. 
Lease  D.    Smi^gliog. 
Forgery,  iSff 

See  Bilk  of  Siehange  IX. 
Indictment  ill.  £ei  lY. 
Sessions,  &c.    Stamps* 


Formedon, 

See  Amendment  IV« 
Forestalling, 

See  Engrossing. 
Fox-Hunting, 

See  Trespass  II. 
Franchiiie, 

See  Gaol. 
Frand, 

Sec  Agreement  II. 
Assumpsit  II. 
Bankrupt  1.  YIU. 
Baron  and  Feme  lY. 
Bill  of  Sale ;  Deed  | 
Execution ;  Ferry  $ 
Indictment  I.  II. 
Insolvent ;  lasnranee  V. 
Poor  Settlement  Y*  YIIL 
Sessions ;  Statute  II. 
Sales. 
Fraudulent  Conveyances^  Ii9 

See  Frauds,  Statute  of. 
Yoluntary  Conveyances. 
Frauds,  Statute  of,  160 

See  Assumpsit  III.  lY. 
Bankrupt  II.    Lease  I» 
Freight,  lid 

See  Admiralty  I.  &c. 
Agreement  UL 
Covenant  II. 
Insuranee  YIL  YUL  DL 
Lien.    Ship. 
Fugitive  from  Justice,  19$ 


G. 


1^ 


GAME  and  Game  Laws, 

See  Conviction  iii.  vt. 
Game  keeper, 

See  Arrest  I.  7. 
Gaming,  140 

See  Assumpsit  ii.  99  to  sfTj 

V.  a. 
Gaol,  Gaoler,  and  Gaol-Bonds,     14  f 

See  Arrest  i.  If, 

Mnrdcr,  Habeas'  Cerrpos. 
Gavelkind, 

See  Evidenee  ix  10. 
General  Issue,  141^ 

Georgia,  f4tf 

Georgetown^  li€ 

Gibralter, 

See  Soldier. 
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6ift, 

Gleaning, 

See  Cilstom. 
Glebe, 

See  Trespass  i. 
Gloucesler, 

See  Poor,  Bate,  iii. 
Qaldsmith's  Notes, 

See  Bills  of  Exchange  xl 
Goods, 

See  Devise  iL 
Lien,  Trespass,  Stamps* 
Goods  at  Sea^  Assignment  of> 

See  Bills  of  Lading* 
Goods  Stolen, 

See  Felony  ii. 
Good-Will, 

See  Agreements  i. 
Governor  of  New-York, 
Government^ 

■  ■  Contract  on  behalf  of, 
Bee  Agent  i. 
Grandchildren, 

See  Poor,  Settlement,  iii. 
Power,  Poor  Relief  of,  B, 
Grand  Jury, 
Grant, 

See  Common  ii. 

Deed,  Manor,  Tithes, 
Way. 
Grant  of  the  King, 

See  Prerogative. 
Gravesend  Patents, 
Gregory's  Plantation, 
Greenland, 

See  Apprfsntice. 
Greenwich  Hospital, 

See  Ship. 
Groats, 

See  Prisoner  ii. 
Guaranty, 

See  Assumpsit  iv» 
Bond  ii. 
Guards, 

See  Soldiers. 
Gaardian. 

See  Parent  and  ChilJk 
Guardian  in  Socage, 


H. 

Habeas  Corpus, 

See  Bail  ir.  8, 14,  rii. », 
VOL.  xu.         63 


140  Gaol,  Homine  Replegi-* 

146  ando. 

Habeas  Corpus  cum  Causa, 

See  Procedendo, 
tiaekney  Coaches,  150 

Half-Pay  of  Militia  OflBcers,  not 
assignable. 

See  Omcer. 
Handwriting, 

See  Evidence  v. 
Hawker, 

See  Statutes  ix. 
Beadborougb, 

See  Officer. 
Hearsay, 
I  See  Evidence  ri. 

Heir,  iff& 

See  Alien,  Descent,  Limita- 
ij^  tion  by  Deed, 

147  Pleading  jvk 
Si»ecial  occupant, 
Waste. 

Heriot,  156 

Herbage  and  Pannage, 
See  Poor,  Rate,  /. 
14^   Hereditaments, 
147  See  Devise  //.  /r. 

High  Constable, 

See  Constable. 
Highways,  150 

See  Appeal,  Bridges^ 
Inaictment  /. 
149  Statute  //. 

149   Hirins  and  Service, 

See  Poor,  Settlement,  r. 
Holidays,  16d 

Homage, 

See  Manor. 
Homine  Replegiando,  16ft 

Hops, 
140  See  Action  on  the  Case  iii. 

Indictment  /• 
Stamps,  Tithes,  Wager^ 
Warranty. 
Hone, 
149  See  Action  on  the  Case  jc//. 

Warranty. 
160    Horse  Duty,  160 

See  Taxes. 
Horse  Race, 

See  Gbiming,  Wager. 
Hosick  Patent,  169 

151    Hostage, 

See  Ransom. 
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House  of  CorrectioOy 

See  County  Rate. 
House  of  Lords, 

Bee  Bail  vit. 
Habea^  Corpus. 
House,  ' 
Huberus, 

See  De  Conflictu  Legvoi. 
Hue  aud  Cry^ 
Hundred} 

See  Costs  r///. 

Hue  and  Cry,  Riot. 
Hunting, 

See  Trespass  //. 
Husband  and  Wife, 

See  Barron  and  Feme. 
Hypotheeation, 

See  Admiralty  z« 


163    Indietment, 

See  Practice  xxf. 
I.  Indictable  offeieefl;    wh&t  - 
are  ^     *W 

See  Sessions,  Coin,  Cotiapi- 
racy. 
IL  False  pretencesy  &«•  stin* 

dietments  for,  !'• 

See  Cheat 
Ul.  Forms  of  Indictsients;  and 
of  taking  advantage  diere^ 


16$ 


i68 

164 


I  *  J. 

JAMAICA, 

See  Agreement  //. 
Jcefaiis, 

See  Statute  //• 
Ulegal  Contract, 

See  Agreement  //. 
Assumpsit  //.  r.  vu 
Bills  of  Exchange  x. 
Insurance  xiu 
Smuggling. 
Illegal  Outfit, 

Impairing  the  obligation  of  con- 
tracts, 
See  Contract  21. 
Imparlance, 

See  Practice  r///. 
Implication, 
Impounding  of  Cattle, 
Improvement  on  Lands, 
Impressing  Seamen^ 
Imprisonment, 

See  Action  on  the  Case  /.  fh 
Falrte  Imprisonment, 
Gaol,  &c. 
Inclosnres, 

See  Common  //. 
Indebitatus  Assumpsit, 

See  Assumpsit  ir. 
Indemnity 

See  Ba<ttards,  Bond  //. 
Trustees. 


of  on  Demurrer,  oe. 
See  Amendment  //.  &e* 
Highways  and  Vari- 
ance //• 
IV.  Evidence  on  Indictment, 
160        V.  Judgment  on, 

See  Affidavits  iv. 
Practice  xv. . 
VI.  Other  points  relative  tOf 
See  Bridges  4s. 
Indorsement, 

See>Bili8  of  Exchange  /r. 

Indorsing  of  Writ, 
160  See  Practice. 

Infant  and  Infancy, 

See  Amendment  /.  29,  80, 
Corporation  /r.  II, 
Fine  of  Land,  and  Pa< 
rent  and  Child. 
Infant  in  fstidre  sa  mere. 
See  Devise  xi. 
166    Inferior  Court, 

See  Jurisdiction, 
Amendment  2, 
Bail  /. 
166  Mandamns  /a 

Office. 
166    Information, 

166  See  Amendment  9, 

167  BnbeiT,  Justices  /. 

167  Quo  Warmito. 
Ingrossing, 

See  Engrossing. 
Inhabitancy, 
Inhibition, 

168  Injuction, 

See  Chancery. 
Innkeeper, 

See  Bankrupt  IX* 
168   Inns  of  Court, 

See  Ejectment,  Snrrender 
and  Admission* 
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Iniiiiendo, 

See  Libel,  Slander  and  Per- 
jury. 
Inquiry,  Writ  of,  and  Inquuition,  SOB 
See  Bankmpt  //.  2d, 
Bills  •f  £xehange  //• 
Bond  ///• 
insanity, 

See  Lunatie,  Arrest  /. 
Insimul  Computasset, 

See  Ininnt 
Insolvents,  and  Insolvent  Aets,     207 
See  Bankrupt  ///.  8, 
Lord's  Aet,  Officerf 
A^ement  //.  &e. 
fijeetnient  ///. 
Exeention  ir. 
Prisoner,  Set-MT. 
Insolvent  Bstates,  2iB 

Inspection  of  Books,  Papers,  &e«  216 
Instalments, 

See  Bills  of  Exehange  //. 
Limitation  of  Action. 
Insuranee, 

I.  Abandonment,  216 
See  Post  Fir, 

II.  Agent,  of  Insnrance  by,       229 
See  Div.  f.  ix, 

III.  Barratry,  2^ 

IV.  Deviation,  228 
See  post  xij. , 

v.  Fraud,  Coneealment,  or  O- 
missioB,  233 

See  post  x///. 
VI.  Loss,  what  shall  be  con- 
sidered within  the  policy,  236 
Vn.  Loss;  total,  248 

YUL  Loss;  Average,  296 

See  Assumpsit  //. 

IX.  Policy ;  Subject  of,  Con- 
struction of,  Actions  en, 
and  Insurable  Interest,       259 

See  Pleading  /• 
Evidence  /. 

X.  Double  Insurance  and  Re- 

assurance, 267 

XI.  Return  of  Premium,  267 

XII.  Void,  vacated^  or  illegal^  272 

XIII.  Warranty  or  Represent- 
ation, 276 

See  Foreign  Laws. 

XIV.  Lives;  Insnrance  on,       28% 

XV.  Buildings ;  Insurance  on,'  28  ft 


XVI.  Evidence,  28f 

XVU.  Other  points  relative  to,  287 
Interest  of  Money, 

See  Bills  of  Ezehai^  r//. 
Bond  ///. 
Error  ///. 
Inquiry,  Morfsage» 
Prohibition,  l^ury, 
Vi^ager,  Contract  l7. 

I.  In  England,  288 

II.  In  Massachusetts,  290 
UL  In  New-York,  290 
IV.  In  Pennsylvania,  292 

Interlocutory  Jadgmen^ 

See  Judgment. 
Interrogatories,  298 

See  Attachment  r. 
Intestate  Estates,  298 

^n  Transitu,  Stopping  goods> 

See  Bills  of  lading. 
Invoice, 

See  Bills  of  Lading. 
Joinder  in  Aetioa,  and  Joint  Ac^* 

tion,  298 

See  Abatement  ii.  iv. 
Action  on  the  Case^ 
Covenant  iv. 
Slander;  Partners, 
Penal  Action, 
Pleading  iii.  vr. 
Trespass;  Trover. 
Joint  Debtors,  296 

Joint  Obligees,  298 

Joiot  Tenancy,  296 

Journals  Lord's, 

See  Evidence  x. 
Journey's  Accounts, 

See  Executors,  &c.  i.  Sf^^ 
Practice  zxx.  86.. 
Irregularity, 

See  Practice  x. 
Issue,  296 

See  Devise ;  Limitation, 
Power ;  Practice  ix. 
Issue  Money, 

See  Practice  ix. 
Issues,  Various, 
See  Costs  v. 
Issue  from  Chancery,  297^ 

Judges,  298 

See  Assize. 
Judge's  Order, 

See  Affidavit  x. 
BaiU. 
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Judge's  Report,  i^8 

Judgment, 

See  Action  on  the  Case  in. 

Amendnient  iix. 

Evidence  i, 

Indietmenty 

Scire  Facias  i.  and  i|# 

Statutes ;  Pleadingi 

Verdict. 

IX,  Of  Nonsuit,  99 

See  Mandaqius  iiu 
Practice  yii.  jcy, 
m.  Arresting,  1^90 

See  Appearance, 
jPri^ctice  XX. 
Variance  m. 

IV.  On  Warrant  of  Attorney,   90^ 
See  Warrant  of  Attorney, 

Execution  ii» 
Priioner  i. 

V.  Hoty  entered  ;  and  other 

Points  relative  to,  305 

See  Nunc  pro  tunc. 
Judgment  Fraudulent, 

See  Statutes  11. 
Judgment,  Interlocutory, 

See  ^rror  i. 
Judgment,  ia  Rem.  how  far  En* 
dence, 
^  See  Evidence  i. 
Judiciary,  ^py 

Jurisdiction, 

See  Admiralty  x. 
Attorney  iix.  8,  9, 
Inferior  Court, 
Justice's  Court  x» 
Penal  Action,    - 
Pleading  yi. 
Prohibition. 

I.  Of  Courts  in  England,  307 

II.  Ofthe  United  Slates' court,  810 
Jurisdiction,  Summary  of  the 

Court  of  K.  B. 
See  Annuity  vi. 
Attorney, 
Practice  25. 
Jury,  and  Juror, 
See  Costs  v.  vxi. 

Damages,  Inquisition; 

I.  England,  31^ 

II.  United  States,  315 
HI.  Massachusetti,  sis 
IV.  Nenr-York,       .                m 


V.  Pennsylvania,  Sir 

Jnstieea  of  the  Peaee, 
See  Indictment,  1.  f, 
Informal  ion, 
I.  How  protected  in  the  exer- 
cise of  their  duty,  317 
n.  Commitments  by,                  S20 
IIL  Orders  of,  ZH 
IV.  Other  Points  relative  to,     3S5 
See  Appeal  1 

Apprentice ;    Bastards, 
Conviction  ix. 
.Mandamus  i. 
Poor  Removal  11.  iix. 
poor  Settlement  iii. 
Way;  Warrant 
Justice's  Court  in  New-York, 

I.  Jurisdiction,  22$ 

II.  Errors  for  which  his  judg- 

ment is  reversed,  3ir 

IIL  Errors  cured,  &e.  339 

IV.  Pleadings  and  Proceed^^ 

ings  in,  9$$ 

Justice's  Coqrt  in  Pennsylvania,  334 
Justification,  3jf 

See  Libel  iix.    Office, 

Slander  iii. 
>    Trespass  ii. 
Justification  of  Bail, 
See  Bail  i. 
practice  iif. 


KAYADEROSSERAS  Patent,  m 

Kedman, 

See  Impressing  Rft%infj>  1. 
Kentucky,  33^ 

Kin,  next  of, 

See  Devise  ii. 
Executors  v. 
King's  Bench  Prison,  Roles  of     38S 
The  King,  337 

See  Annuity, 
Bail  vii.  28, 
Bastard  i.  7, 
Navigable  river. 
Office;  Pardon, 
Prerogative. 
The  King's  Pnnter,  M 

The  King's  Servants, 
See  Arrest  i* 
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LAND,  Grant^  LoeatioD,  Survey 

of.  &e.  sar 

See  Kentucky. 
Landlord  and  feuant. 

See  AsHiimpsit  II.  ^ 

Covenaot;  Lease, 
Pleadiof;  /. 
Trenposs  /.    Waste. 
L  EjcctnieDt,  330 

See  Ejeetment, 
Practice  FHl 
l>  se  and  OcenpatioD, 
IL  Notice  to  quit,  3M 

See  Post  IV. 
Agreement  /. 
Copyhold  /. 
Ejeetment ;  Lease  II, 
)1L  Rent  and  double  Rent,        345 
See  Covenant  I.    Rent, 
Trespass  / 
Use  and  Occupation, 
I¥.  What  things  are  distrain- 

abie,  347 

V.  Party  Wall,  348 

Yi.  Utiier  Points  relative  to,     348 

Land  Tax  Acts,  849 

See  Ta^es  and  Covenant  IX. 
Lap^e  to  the  Bishop,  300 

bee  Visitor, 
Lapsed  Lee^acies, 

See  Djsvise  XIJ. 
Lareeny,  350 

Latitat,  350 

Law, 
|.  In  general,  800 

U.  Law  of  Nations,  3^0 

Lease, 
L  Construction  of,  and  what 
instruments  shall  be  valid 
a«  leases,  851 

n.  Of  Provisoes,  and  Cove* 

nants  in,  355 

See  Covenant  /.  V,  IX. 
Lease,  Fraudulent  assi^ment  of, 

See  Deed. 
Lease  for  Lives, 

See  Devise  J.  and  Power. 
Lease  and  Release, 

See  Deed. 
Leather  Searchers, 
See  Statute  If. 


Lecture,  a5a 

Se.e  Mandamus  IL 
Leet,  3flis 

liC^acy,  358 

See  Devise. 
Legal  Representatives^  36o 

liC^islature,  360 

Letter  of  Marqne, 

See  Insurance  XIL 
Letters,  > 

See  Post-Office. 
Letter  of  Credit,  360 

Letter  of  Licence,  361 

Letters  Patent,  361 

See  Patent. 
Levaney  and  Couchancy,' 

See  Common  /. 
Libel, 

See  Information, 
Pleading  VL  ^ 
Practice  XXV.  •. 
Slander, 
L  What  shall  be,  and  bovir  to 

he  chai^d,  3651 

See  Corporation  V. 
U.  Evidence,  366 

m.  Justification,  or  Mitiga- 

tion,  &e.  367 

ly.  Other  Points  relative  to     367 
Liberty,  368 

Licence,  36^8 

See  Alien ;  Deed, 
Insurance  XIL 
Justice  J. 
Ship;  Trade, 
Trespass  L 
Lien,  368 

See  Agent, 

Attorney  XT.  V. 
Bills  of  Lading,  &f  • 
Inkeeper;  Ship. 
Light-Houses, 
SeeTnlis. 
Limitation  of  Actions, 

9ee  Annuity  V.  18,  37, 
Bond  I. 

Bankrupt  J7.  33, 
Fine  of  Liands, 
Pleading  FJ. 
Quo  Warranto. 

I.  Real  Actions,  37^ 

II.  Actions  on  Penal  Statutes,  373 

III.  Personal  Actions,  873 
ly.  Exceptions  in  Statutes,       374 
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V.  What  time  the  statute  be- 

gins to  ruD,  370 

See  Possession  3, 

VI.  What  wili  save  a  bar,        376 
Yll.  What  wiii  revive  a  debt 

after  it  is  barred,  877 

See  Partners  68,  69, 
Ylll.  Pleading  and  taking  ad- 
vantage of  Ihe  atatnte  of 
Limitation,  379 

X4inutation  by  Deed, 

See  Baron  and  Feme  IV. 
Devise;  Power, 
Trover, 
L  Construction  of,  381 

IL  ContiBj»ent,  or  vested  Re- 
mainders, what  words 
shall  ereate,  386 

Lis  Pendens,  389 

Literary  Property,  389 

Hee  Author. 
Lives,  Insurance  on, 
See  losuranee* 
London,  390 

See  Corporation  J. 
Custom  of  London, 
Indictment  L 
Inferior  Court, 
^urisdietion. 
Mandamus  J7. 
Toll. 
London  Dock  Company,  390 

Lord  Mayor, 

See  Copyhold, 
Inspection, 
Mandamus  U, 
Lord's  Act,  390 

See  Insolvents, 
Prisoner  IL 
Lords,  Hojise  of»  Commitment  by 

See  Habeas  Corpus. 
Loss, 

See  Insurance  VL  VII  VUI. 
Lottery,  390 

See  Affidavit  U. 
Conviction  IV, 
Lunatic,  391 

See  Arrest  /. 
Bail  IV. 


M. 


AI  AD  HOUSE. 


Majority, 

See  Poor  Relkf, 
Power, 
Award. 
Malicious  holding  to  Bsil, 

See  False  Imprisiodmat. 
Malicious  Proseeuiioa, 

See  Action  on  the  ease  V\. 
Bankrupt  VU. 
False  ImprisoumeBt^ 
Trei^ass  L 
Maintenances,  391 

Comment  on  the  doetriiie  ol^ 
per  Bailer,  J.      4b  Term 
Rep.  340. 
Mandamus, 
See  Visitor, 

I.  For  what  oiences  or  pur- 

poses, 6&c.  grantabie^         892 
See  Appeal, 

Quo  Warranto  II.  IV. 

II.  On  what  other  grouods 
granted  or  refused,  397 

ID.  Return  to,  40S 

See  Amendment  L  ^ 

IV.  How  sued  out,  407 

V.  Costs  on,  407 
Maner,  407 

See  Bridffes^ 

Copyhold, 
Custom. 
Manslaughter,  4di 

Mariner, 

See  Sailor. 
Market,  409 

See  Evidence  II. 
Felony, 
Statute  IL 
Toll. 
Market  Overt,  404 

Marriage  and  Dtroree. 
Marriage,  404 

Divorce, 
L  The  Libel  or  ConiplaiBt; 
all^ations  therein,  411 

II.  How  served,  and  where  to 

be  filed,  411 

III.  Evidence,  4U 

IV.  Decree  of  Divorce,  412 

V.  Other  Pointo  relaliro  to       4tf 
Marriage  Act, 

See  Bastards. 


391 


TABLE  OF  TITLES  AND  REFERENCES. 


495 


Bfarriage  Settlement,  418 

See  BaroD  and  Fcmei 
BaDkrupt  //• 
Marshal  of  Kiog's  Bench,  418 

See  Escape,  King's  Bench, 
Prisoner  UL 
Sequestration* 
Martial  Law,    • 

See  Court  Martial. 
Master  of  King's  Bench, 
See  Affidavit  /. 
Inquiry. 
Master  of  Ship,  414 

Master  and  Servant,  41  d 

See  Action  on  the  Case  J. 
UL  VI. 
Apprentice, 
Asiiumpsit  V,  1. 
Indietnient  J.  HE* 
Libel  /.  //. 
Poor,  Settlement,  V. 
Maryland,  416 

Maxims,  416 

Mayhem, 

See  Damages  4. 
Measures, 

See  Weights  and  Measures. 
Meeting-House, 

See  Mandamus  //. 
Memorials,  for  Registering  An- 
nuities, 
See  Annuity  II,  and  V. 
Members  of  Parliament, 

l^ee  Parliament. 
Merehant,  *       416 

.  See  Custom. 
Mesne  Profits,  416 

See  Ejectment,  Trespass, 
Middlesex,  Bill  of. 

See  Practice  XXHL 
Military  Officer, 

See  Assumpsit  £L 
MUitia,  417 

See  Attorney  HI.  5. 
Poor,  Relief, 
Poor,  Removal,  L 
Poor,  Settlement,  XDT. 
Soldiers. 
Mills,  418 

See  Custom. 
Minister  of  the  Gmipel,  418 

Se«   Publie    Teacher,   and 
Religious  Society. 
Ministerial  Lands,  '  418 


41t 


419 
419 

41» 
419 


Mines, 

See  Custom. 
Misdemeanor, 

See  indictment  /. 
Misnomer, 

See  Abatement  IF. 
Practice  X 
Mistake, 
Misrecital, 
Mittimus, 
Modus, 

See  Prohibition,  Tithes. 
Money,  420 

Money  had  and  received,  &e* 

See  Assumpsit  F7. 
Money  paid  into  Court, 

See  Payment  of  Money  into 
Court 
Month,  420 

See  Time,  Computation  of. 
Monument, 

See  Prohibition. 
Mortgage, 

»See  Covenant  /.  6,  20, 
Notice,  Chancery, 
Ejectment  //.  ' 

Landlord  and  Tenant  JZ 
L  Mortgage,  or  Estate  redeem- 
able ;  what  is,  421 
IL  Mortgagor  and  Mortgagee; 
their  respective  rights  an<K 
Interests.  422 
m.    Equity    of   Redemption, 

Foreclosure,  &e.  435 

lY.  Other  points  relative  to,     427 

Mortmain,  427 

Motion,  42S 

See  Praetice. 
Mulatto,  428 

Murder,  428 

See  Amendment  /F.  20. 
Appeal  IT.  IV. 
Bail  VIL 
Fine  23. 
Musical  CSmposition, 

See  Author,  Literary  Pro- 
perty. 
Mutiny  Act, 

See  Arrest  /. 
Evidence  VI, 
Soldiers, 

Poor  SetUement,  HI 
Mutual  Credit, 

See  Bankrupt  Fl  &c. « 
Credit,  Set-Oft". 
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N. 


NAME)  429 

See  Yarianee  L  00.- 
Naval  Stores,  420 

Navigrable  River,  429 

See  Rivers,  Fisherj^. 
Navieation  Aet, 

See  Forfeiture. 
Navi^tioQ  Share,  ^   429 

^ee  Actios  on  the  Case  iZT. 
Assumpsit  J7. 
Navy,  429 

NegligeDce, 

See  ActioD  on  the  Case  /IT. 
Forfeiture, 
Insurance  IL  IX. 
Jurisdiction. 
Negotiable  Bills, 

See  Bills  of  Exchange  F. 
Negro,  480 

See  Slaves. 
Ne  Exeat  Re^noiii,  430 

New  Assign meut,  430 

See  Trespass  //. 
New-Jersey,  ^  430 

New- Jersey  Newspaper^  Evidence 

of  Publication,  430 

New  Inn, 

See  Ejectment  JX 
New  Trial, 

See  Costs  IV. 

Jury,  Trial  at  Bar, 
Trespass  HJ. 

I.  In  civil  Cases,  430 

II.  In  criminal  Cases^  430 
New-York,  440 
New- York  Citizens,  440 
Nil  Habuit  in  Tenementis,  440 
Noetantur,  441 
Noli  Prosequi,                                441 

See  Costs  mi. 
Practice  XL 
Quo  Warranto  If. 
Non  Gompos,  441 

Non-Intercourse,  441 

Non  Pro^.  Judgment  of. 

See  Practice  XI. 
Non  Residence,  441 

See  Ejectment  If.  6, 
Corporation  IV. 
Non  Resident  Proprietors,  44i 


M 


m 
m 


Noo  Suit, 

See  Jud^enlofji 
Practice  XIL 
Non  Tenure, 
Notary  Public^ 
Norwich, 

See  Poor  Settlement  HL 
YIL     Sheriff. 
NoUce,  ^ 

See  Bankrupt  YI. 

BiHs  of  Exchange  YIL 
Inquiry, 

Landlord  and  Tenant  H 
Practice. 
Notice  of  Action, 
See  Justice. 
Notice  to  Quit, 

See  Landlord  and  Tensia  It 
Leasee 
Notifications  ^ 

>iudum  Factum^  ^ 

See  Assumpsit  IL 
Executor  IL 
Nul  Tiel  Record,  ^ 

See  Pleading  IX. 
Nuisance,  ^ 

See  Bond  Y. 

Indictment  IB.  V. 
Bridges. 
Nunc  Pro  Tunc,  *** 

See  Amendment  IIL 
Error  ZIL 


O. 


OATHS,  ^  ♦** 

See  Indictment  HI.  86,  U. 
6,  &c. 
Statutes  EL  3i. 
Occupant  Special, 

See  Special  OccapW' 
Occupier, 

See  Pleading-  YHL 
Poor  Settlement  L  lY. 

Poor  Rate  L 
Office  and  Officer, 

See  Ancient  Demesne, 
Corporation  lY. 
Dissicnters, 
Mandamus  L II. 
Poor  Settlement  Vl. 
Quo  Warrattto  Ul. 
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dfficer  Military, 

Parish, 

a 

See  AssttiDpsit  IT. 

• 

See  Highways, 

Official  Bond, 

450 

Witness  IV. 

Onondaga  Commissionefs^ 

460 

Religious  Society, 

Order  for  Goods, 

Parish  Clerk, 

4 

See  Contract  I. 

P<irish  Rates, 

4 

Option, 

401 

Parish  Apprentice, 

See  Contract  4,  0, 

See  Poor  Settlement  7. 

Election. 

Park, 

Orders  in  Coancil^ 

4^1 

See  Poor  Rate  7. 

Order  of  a  Jadge, 

Parliament, 

See  Judge's  Order, 

See  Statutes  and  Peer. 

Order  of  Justice^, 

Parliament,  and  Privilege  of 

4 

See  Justices  Order  of. 

See  Attachment  HI. 

Orders  of  Removal, 

Arrest  IL 

See  Poor,  Removal. 

Evidence  IV,  17, 

Order  of  Sessions, 

Practice  XXiL 

See  Sessions. 

Parol  to  demur, 

Overseers, 

See  Infant. 

See  Poor,  Overseers. 

Particulars  of  Plaintiff's  demand, 

5 

Original  Writ, 

401 

Personage, 

5 

Ouster, 

401 

Partition, 

9 

Outjaivrj, 

402 

See  Manor, 

See  Landlord,  &c  /r* 

Statutes  77. 

Ownership, 

404 

Partners, 

8 

See  Chattels. 

See  Abatement  IV. 

• 

Owners  of  Ships, 

404 

Agreement  7. 

See  Inauraace  ///. 

Bankrupt  X 
Bond  77.    Deed^ 

Ransom,  Ship. 

Oxford, 

40^ 

Pleading  7. 

Oyer, 

40ff 

Set-Off. 

See  Praciiee,  xvi. 

Party  Grieved, 

See  CosU  VIU. 

Party  Wall, 

14 

P. 

See  Landlord  and  Teaant  T. 

Passage  Money, 

PALACE, 

See  Ship. 

See  Arrest  J.  11^ 

Passenger, 

Palatine  county, 
•       See  Error  lU. 

See  Ship. 

Patent, 

10 

Practice  XXIF. 

See  Bankrupt  //. 

Papist, 

1 

Covenant  riii. 

Pardon, 

2 

Deed;  Estoppel, 

See  Prerogative  /. 

Lt^ers  Patent, 

Parent  and  Child, 

2 

Statute  /. 

See  Action  on  the  Case  IV. 

Pauper, 

10 

Assumpsit  17. 

See  Attachment  ir* 

iBaron  and  Feme  127. 

.£jectmettt  //. 

Bastard. 

Poor, 

Habeas  Corpus^ 

Practice  v.  ix^ 

Poor,  Relief, 

Pawn, 

16^ 

Trespass  L 

See  Lien ;  Trover. 

Guardian. 

Payment  of  Money, 

1? 
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Payment  of  Money  into  Goort, 
See  CoHtg  r/. 

Partieularg  of  Demand. 
Payment  by  an  unprodvetive  biU 
of  Kxchange, 
See  Bills  of  exchange  x. 
Payment  of  Money. 
Pediairee, 

See  Evidence  /r.  vr. 
Peer, 

See  Attachment  ///. 
Parliament. 
Penal  Actions, 

See  Amendment  i* 
Error  / 
Evidence  viir. 
Game, 

Literary  Property, 
Pleading  ///. 
Penal  Statute, 

See  Conviction  //. 
Indictment  /• 
Jurisdiction, 
New  TriaJ, 
Statutes. 
Penalties,  Seperafe, 

See  OonvietioQ  /X. 
Penalty, 

See  Bond  ///. 

Excise:  Interest, 
Set-Oft: 
Pennsylvania, 
Peremptory, 
Performance, 

See  Assumpsit  //.  34, 
Agreement  ///• 
Award  ///. 
Covenant  //. 
Perjury, 

See  Indictment  rr. 
Witness  /. 
Permit, 

See  Excise,, 
^^tersbiirgh,  * 

Petitionine;  Creditor's  Dent, 

See  Bankrupt  f//, 
Pew\ 

See  Evidence  /• 
Pleading  rir. 
Physician, 
Pilot, 

See  Insurance  f. 
Statutes  //. 
Pillorv, 

See  Attorney  /r.  i^ 


18  Plate,  > 

See  Statutes  //. 
Plate  Pawned, 
See  Lieu* 
Plea  in  Bar, 

See  Pleading  rj. 
Pleading, 
^  See  Abatement ;  Excise, 

Executors ;  indictment, 
il  Misnomer;  MiKreeilaly 

New  Assignment, 
Nil  Uabuit  in  Tenementk,. 
21  Nul  Tiel  Record, 

Practice  xiv,  xxi. 
Quo  Warranto  ///. 
Ueplci^in  and  Variance. 

I.  Declaration,  28 
•See  Amendment  i. 

Action  on  the  case  i//. 
Banki'upt  vii. 
Error  /.    Exeeators, 
Joinder  in  Action, 
Seisin, 

II.  Departure,  44 
DI.  Double  Plea,  or  Duplicity. 

in  Pleading,  4S 

IT.  Heir;  Plea  by  48 

28  See  Heir, 

V.  Not  guilty,  and  Nil  Debit      48 
VL  Plea  in  Bar  .      49 

See  Bankrupt  ir. 
^  Estopel ;  Libel  lu. 

24i  Limitation  of  Actions, 

24f  Slander;  Trespass  //• 

VII.  Prescription  or  Usag^f        ^ 

VIII.  Profert,  68 
See  Practice  xrr, 

IX.  Replication  and  Rejoinderi  68 
24<           See  Ante  rr. 

X.  Title,  rr 

See  Ante  i. 
XL  Traverse,  tr 

XII.  Videlieit,  79 
26           See  Indictment  /r. 

Mandamus  ///• 
Perjury, 
26  Variance  /.  ni. 

XIII.  Ancient  Demesne,  Sor« 
pi  usage,  and  points  of 
Practice  in  Pleadings  80 


^ 


27  See  Ancient  Demesne- 

Pledge, 
Policy, 

See  Insaranee  ix. 
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iPoor,  Orefseen  of. 
See  Justiees  /x/. 
Officer. 
I.  Appointmenty  84 

U.  AccoudUi,  8^ 

See  Poor  Rate  r/r. 
Poor  Rate, 

See  Mandaimis  r. 
Officer, 

I.  What  persons,  and  proper* 

ty  liable  to,        ,  87 

See  Taxes, 

II.  The  Manner  and  Purpose 

of  raistDf;,  92 

See  Mandamus  //. 
Hi.  Appeals  against ;    quash- 
ing, ^c.  94b 
Poor,  Relief  of                                   96 
See  Justices  iii.  11,  22.  .  * 
Poor^  Removal  of. 

See  Statute  3^,  6.  3,  e.  101. 
Poor  Settlement  vii, 

I.  Who  are  removable,  99 

II.  Orders  of  Removal,  101 
See  Justices  in. 

Mandamus  i. 
ni.    Appeals    against;    or 

quashing,  &e.  10ft 

See  Justices  iii. 
Mandamus  i. 
Poor,  Settlement  of, 
See  Evidence  i.  vi. 
L  By  Apprenticeship ;  and  of 
IParish  Apprentiees,  their 
, Indentures,  Hae.  106 

See  Apprentice,  and  Post  iii. 
n.  By  Birth  or  Derivative,       111 
See  Post  in.  t. 

III.  By,  or  under  Certificate,    114 

IV.  By  E^ate,  118 
See  Poor  Removal  i. 

V.  By  Hiring  or  Service,  122 
See  Ante  i. 

YI.  By  serving  an  Office,  131 

VII.  By  being  rated  tff,  and 
payment  of  rates,  131 

VIII.  6y  renting  a  Tenement,  134 

IX.  By  Marriage,  138 

X.  Warning  out  to  preiFent  a 
#     settlement,      and      other 

points  relative  to^  i38 

Port  Reeve, 
See  Manor. 

Quo  Warranto  in. 


t^sesftio  Fratris, 

See  seisiD. 
Possession,  i4b 

.   See  Pew ;  Trespass, 
^Trover. 
Postea,  Amending, 
"See  Amendment  v. 
Jury. 
Post-Horse  Act, 
See  Taxes. 
Posthumous  Children, 

See  Devise  xi.  xu. 
Post-Obir^ 

See  Usury.' 
Post-Master  and  Post-Office,         ±4% 
See  Bills  of  Exchange  yi. 
Information;  Peer. 
Poughkeepsie,  144 

Pouod^  4#i 

Poundage, 

See  Exeention  m. 
Sherift'iu. 
Power,  l«i 

Practice, 
See  ^he  Tarioos  lieads  in  this 
Digest,  3,  6,  8,  7.  0. 

I.  Of  Summonses  and  particu- 

lars of  Demand,  147 

II.  Arguing  cases,  &e.  147 
ill.  Bail,  148 

See  Bail  and  Attachment  n. 

IV.  Certificate  of  Judges,  ±59 

V.  Declaration;  of  Filing  or 

delivering,  104 

See  Div.  vni.  xi. 

VI.  Delay ;  how  ii  shall  effect 
Proceedings,  and  remedy- 
ing same,  108 

VIL  Ejectment,  108 

See  Ejectment, 
Judgment  ti. 
VIII.  Imparlance,  168 

See  Essoin, 
Post  ^iv.  • 
Appearance, 
Im  parlance. 
•IX.  Issue,  and  issne  Money       164 
See  Payment  into  Oourt, 
Issue. 

X.  Irregularity;    what    shall 

be.  and  how  remedied,        165 

XI.  Judgment  on  JV^n  Pros. 
and  Nolle  Prosequi  by 
Plaintiff;  17i 
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Xli.  Judgment  of  Ni»iifui!t,        ^73  Pratice  in  Coartt  of  Errpr^            %iu 

gee  Div.  xxjv.  Prebendary. 

Jufit^metit  i|.  See  Dilapidatioiu 

Mandamus  iii.  preference. 

Hep  lev] q.  See  Bankrapt  vui. 

XIII   As  to  appearance ;  anf  Execution  i. 

of  judgment  for  Don-ap'  £xecutor  iy. 

pearanee,                             179  Judgment  i. 

See  Div.  XVII.  Premises^ 

Xiy.  Judgment  fpr  want  of  a  See  £}eelmei)t. 

Plea,                                     17^  Prerogative,                                     3it 

See  Div.  y.  xvi,  xvii.  xxn.  See  Bank, 

XV.  Judi^ment  criminal,            i.7^  Kxeeution  }. 
See  Affidavit  ly.  King ;  Officer. 

Indictment  v.  Prescription,                                  222 

XVI.  Oyer,                                 17Q  See  Common  /. 

See  Pleading  viii.  Highways ;  Pew, 

XVII.  Plea,  demanding.            181  PJeading  vii,  xi. 
bee  Ante  x;v.  Usage, 

XVIIL  Plea,  Issuable,              181  Presentation.                                  22^ 

See  Ante  xiv ;  and  post  xxi4  See  Advowson, 

XIX.  Plea,  puis  darrien  con-  Prerogative. 

tinuance,                              182  Presentment,                                   i^ 

XX.  Plea,  Rule  to  abide  by,     18?  3ee  Courts  Baron,  &e. 

XXI.  Time  to  plead ;  and  rule  Highways, 

for,  with  delivery  and  ef-  President  of  the  fJnited  States     2^ 

feet  of  Plea,                        183  Presumption, 

See  I'ime,  Computation  of,  See  Bond  j. 

XXII.  Prisoner,  Proceedings  Ejectment  ii. 
against,                              139  Evidence  ix. 

See  Prisoner,  Way. 

Execution  iy.  Principal  and  As^nt. 

^XIII.  Process,  and  Papers ;  Agent,  Deputy,  FaoLeri 

Service  of,                           188  Principal  and  Surety, 

XXrV.  Trial,  Proceeding  to.  See  Surety. 

and  as  to  notice  of,  &c.       192  Prints,                                            33S 

XXV.  Judgments^when  set  a-  and  Engravings, 
side,  &c.                              ;2QQ  See  Literary  Property. 

See  Div.  x.  xv.  Printer, 

Judgment  iji.  See  King's  Printer, 

XXVI.  Summary  Interference,  Lottery. 

otherwise  than  for  Irregn-  Priority,                                         3^ 

larity,                                  201  See  Preference. 

XXVII.  Notice  other  th^  un-  Prison, 

der  the  aforesaid  Divis-  See  Oaol. 

ions,                                    202  Prison-Breakilig,                           222 

XXVIII.  AffidaviU,  &c.           202  Prisoner, 

XXIX.  Motions  and  Orders,     205  See  Insolvent, 

XXX.  Endorsement  of  Writ,    207  Practice  xxu. 

XXXI.  Jlules  and  Practice  of  L  Attomiey,  his  presence  ivhen 
the  Courts  on  various  oth-  necessary  to  a  prisoner,     SiS 
er   poinu,    general    and  11.  Weekly  payments  to,          a^ 
special,                               207  HI.  SnpersedeaS;                       ^ 

See  Rules  of  Court.  Bee  Error  ii. 
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Practice  x^i. 
£xecutioD  iv. 
Habeas  Corpus. 
IV.  Other  Poiots  relative  to,     22S 
Friviiege, 

I.  Arising  from  QfBce>  or  pro- 

fession, ^iO 

II.  Arising  from  other  jcircmn- 

stanees,  ^S3fT 

And  see  Arrest  i. 

Ambassador's  servants, 
Attachment  ii. 
Attorney  iv. 
Office  and  Officer, 
Peer :  Practice  xxii. 
Witness  ii.   ProtectioD. 
Prize, 

And  9ee  Admiralty  ii. 
Prize  Agent,  and  Prize  Coort, 

And  see  Prohibition. 
Prize  Money, 

And  see  Admiralty  ii. 
Prohibition. 
Probable  Cau9e, 

See  Action  on  the  owe  ti. 
Probate, 

And  see  Executor  t. 
Baron  and  Feme  iji. 
Probate  Bond, 
Process, 

And  see  Arrest  iv. 
Elye,  Ifle  of, 
Practice  xiii. 
Trespass  ii. 
Procedendo, 
Proclamation^ 
t^roctor. 

And  see  Penal  Action. 
Procuration, 
Profert, 

And  see  Pleading  Tiii. 
Practice  xvi. 
Prohibition, 

And  see  Admiralty, 
Bishops, 
I.   Respecting   ecclesiastical 
suits  an<r courts 


Proprietors,  S39 

Prosecutor,  289 

Prosecutor's  Expem^es^ 

And  see  Rates. 
Protest, 

.See  Bills  of  Exchange  z. 
Evidence  iv. 
Protection,  2^9 

And  see  Privilege. 
Prothonotary, 

And  see  Inquiry. 
Proviso,  Trial  by, 

And  see  Practice  xxiv. 
Proviso,  or  Covenant, 
And  see  Lease  ii. 
Proiy, 

And  see  Visitor. 
Public  Teacher,  239 

And  see  M, inisters  of  the  O09- 
pel.  Religious  Society. 
S^Q   Publication, 

And  see  Libel  ii. 
Puis  Darien  Continuance, 
And  see  Practice  xix. 
Purchase, 
230  And  see  Devise  viii. 

{Limitation,  Mortgage, 
Poor  Setlieniept  iv. 
290  Purchaser, 


210 


Q- 


Quakers, 
230  Quarantine, 
281  And  see  Indictmeiit  i. 

Qualification, 

And  see  Game. 
281   Quare  Impedit, 

And  see  Advowson, 
Amendment  iv.  11. 
Prohibition. 
Qui^rter  of  Com,  ^ 

And  see  Weight!  and  Mea- 
sures. 
^Quarter  Seiisions, 

And  see  Sessions. 


240 


240 


231 

n.  To  the  courts  of  admiralty,  295  Quays,  Public, 
ni.  Respecting  9uits  in  other  And  $ee  Trespass  ii- 

courts,  236  Quia  Emptores, 

Promise^  238  And  see  Manor. 

Promissory  Bfote,  Quiet  Enjoyment, 
^      See  Bills  of  Exchange,  &c.  And  see  Covenant  viii* 

Property,  238 
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Qai  Tam,  Ameiidneiit  t. 

And  see  Aetion  Qai  Tam.  DeTue  i.  v. 

Quod  Permittat,                             212  Reelor, 

Qao  Warranto  loformatioiis,  And  see  Ejectmeni  ii. 

And  see  Information.  Evidence  iv. 

L  Limitation  of  time  in  apply-  Mandamus  ii. 

ing  for,                                 242  Redemption, 

And  see  Stat  82  G*  3,  c.  08.  And  see  Mortgage, 

II.  Other  eanses  for  refusing,    244  Equity  of  iiedemptioii. 

III.  For  what  offences,  or  pur-  Reference, 
poses  graatable ;  and  on  Referees, 
whose  application,              246  1.  Power  of, 

lY.  Proeeeding,  and  pleading  II.  Report ;  confirmnig  nr  set- 


in. 
And  see  Evtdenee  i. 
Pleading  ix. 


R. 


248  tin^  aside, 

III.  Enforcing  their  Report,      2^7 

IV.  Otlter  points  relative  to  297 
Register,  """ 
Registry  of  Annuities^ 

See  Annuities. 
Register  of  Deeds, 


2dS 


2Sf 


RAMSGATE  Harbour, 
Ransom, 

249 
250 

■■■> —  of  bhips, 
See  Shtpa. 

Rape, 

Relation,  Effect  by. 

And  see  Bail  vii.  26. 

See  Bankrupt  I. 

Rates, 

Ejectment  ill.  4»  B. 

And  see  Connty  Rate, 

Error  11. 

Poor  Rate, 

Executor  II. 

Poor  Settlement  vii. 

Lease,  Statute  I. 

Taxes  and  Statutes. 

Release, 

Re-Astnrance, 

See  Pleading  VL 

And  see  Assnmp9it  vL 

Relief  in  case  of  Annuity, 

InsuranccLX. 

See  Annuity  K/. 

Rebellion, 

Relief  of  Poor, 

And  see  Covenant  yiii. 

See  Poor  Relief. 

Receipt, 

290 

Remainder, 

And  see  Evidence  i. 

See  Devise,  Limitation  bj 

Receiver  of  Stolen  Goods, 

Deed,  Power. 

And  see  Felony  i. 

Remittitur, 

Indictment  iii.    - 

Removal, 

Recital, 

201 

See  Poor  RemovaL 

Recognizance* 

201 

Renewals  of  Lease, 

And  see  Bail  vi.  vii. 

See  Bond  //. 

Certiorari  ii.  iii. 

Covenant  F. 

Costs  vii. 

Rent, 

Recordari  Facias  Loquelam^ 

204 

See  Covenant  J.  VL 

Aud  see  Costs  ix. 

Landlord  and  Tenant. 

Recorder, 

204 

Poor  Settlement  Fiii. 

Records, 

200 

Repairs, 

And  see  Amendment  ii.  v. 

See  Action  on  the  Case  JX 

New  Trial  i. 

Covenant  VII. 

Variance  iii. 

Dilapidation, 

Recovery, 

Insuraoee  J.  VI. 

And  see  AffiJavif  vi. 

Repleader, 

26# 


2fil 


29$ 


262 


262 


262 
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Replevin, 

See  Attaehment  17. 

Bail/.  1-^9 
CovenaDt  L 

Offieer,  Pleading  IL  VL 
Practice  VIU. 
Representation, 
Replications, 

See  Deed,  Pleading  IX. 
Republication  of  Will, 

See  Devise  XII, 
Request, 

See  Demand. 
Requests;  Court  of. 

See  Inferior  Court. 
Rescue, 

See  Attachment  V, 
Costs  VIU.  10, 
Escape,  Sheriff  £ 
Resignation  Bond, 
See  Bond  V. 
Restitution, 
Respondentia  Bond, 

See  Lien. 
Return  of  Writs,  ficc. 
See  Certiorari  m 
Execution  HI.  T, 
Itabeas  Cor|>u«i, 
Mandamus  ///. 
Scire  Facias  //• 
Sheriff  ir. 
Retani  of  Premium, 

See  Insurance  XT. 
Review, 
Revenue, 

See  Customs,  Excise,  Taxes, 
Wager. 
Revenue^  Books  of. 

See  Inspection,  Sec. 
Revenne  Officer, 

See  Assumpsit  IL 
Excise. 
Reversion, 

See  Devise  X 
Limitations. 
Revocation, 

See  Devise  XIL 
Bankrupt  J. 
Limitations  by  Deed- 
Re  volntion, 
Rhode-Island, 
Richmond  Park, 
Right,  Writ  of. 

See  Writ  of  Right- 


262  Riot,  afro 

Rivers,  272 

See  Fishery,  Navigahle  Ri- 
vers. 
Roads,  272 

See  Highways, 
267    Robbery,  SfTZ 

See  Carriers,  Hoe  and  Cry. 
Rochester,  Town  of,  278 

Rolls  of  Court,' 

See  Court  Rolls. 
Rules  of  Court,  273 

See  the  various  subjects  to 
which  they  apply. 
Rules  of  the  King's  Bench  Pri« 
267  sop,  273 


S. 


Sacrament, 
268  And  see  Qjuo  AVarranto  III. 

Sailors,  273 

^  And  see  Admiralty,  Impres- 

268  ing  Seamen, 

Insurance  UL  JX. 
Prize  Money,  Ransom, 
Ship,  &o.  Statutes  IL 
Sales,  ^4^ 

And  see  Agreements,^ 
Warranty. 
Salaries,  not  rateable, 
And  see  Poor  Rate* 

268  Salvage,  277 

And  see  Admiralty,    , 
Insurance  XVL 
Ship,  and  2  H.  Black- 
stone,  257, 
Satisfaction, 

And  see  Agreements  /. 

Bills  of  Exchange  II. 

xnL 

Pleading  VL 
Scold, 

And  see  Indictment  ILL 

269  School,  278 

And  see  Bond  K 
School  Districts,  SffS 

School  Master, 

270  And  see  Bishops, 

270  Baron  and  Feme  J.  4,  iO. 

270  Mandamus  L 

Scire  Facias, 

And  see  Abatement  J. 
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n.  Judgmenti,  Vh 

HI.  Bonds,  2%3 

IV.  Covenants,  291 

V.  Unliqoidated  D&ma(^es,  293 
2^8       VI.    Pleadings  and  )inieeed- 
279                ings  tn^  i?9l 

Settlement, 

And  see  Poor,  Setdenenl  of. 

282  Sewers, 

283  Sexton, 

283  And  see  Assumpsit  t. 
Sheep  Stcalini^, 

And  see  Convietion  ii. 

284  Sheffield, 
And  see  Inferior  Coort. 

Sheriff, 

And  see  Elei^t,  Gaol, 

Replevin,  Trespass  if. 
I.  For  what  acts  liable,  whe- 
ther of  himself,  Bailiff, 
or  Deputy, 
And  see  Insolent. 
n.  Exemption, 

And  see  Information. 
m.  Fees. 

And  see  Exeentton  iii. 
IT.  Return  of  Writs,  &c 
And  see  Attaehmeot  U. 
Inferior  Court 
V.  Other  points  relative  to. 
As  to  the  Sheriff's  power  of 
bailing   in    Criminal 
Cases,  see  Bail  vii. 
Ship, 

And  see  Bill  of  Sale, 
Carrier,  Evidenee  i. 
Lien,  Toll. 
Ship  Owners, 
Ship  Register, 
Shore, 
Signing  Pleadings, 

And  see  Pleading  ix. 
Simony^ 

And  see  Bond  iv. 


284 

283 


Amendment  IL 
Bail  lii. 
Pleadiof;  ix. 
Statutes  i. 

I.  When  it  may  be  sued  out 

II.  Proceedings  on,  &c. 
Scotland, 

And  see  Ghime. 
Scotch  Manufactures, 
Seal, 

Seamen  and  their  AVages, 
Ssa  Shore, 

And  see  Fishery. 
Secretary  of  State, 

And  see  Olfice  and  Officer. 
Seduction, 

And  see  Action  on  the  Case 
iv.    Trespass  i. 
Limitation  of  Action. 
Seisin, 

Aod  see  Office  and  Officer* 
Seizure, 

And  see  Copyhold,  Excise, 
Heriot. 
Separate  Penalties, 

And  see  Penalty. 
Separation,  Artteles  of,  &c. 

And  see  Action  en  the  Case 
iv, 
Bareft  and  Feme  ii.  iii. 
Servant, 

And  see  Agent,  Apprentice, 
Master  and  Servant, 
Parent  and  Child, 
Slave. 
Services,  reserving, 

And  see  Manor. 
Sessions, 

And  see  Appeal,  Justices  iii. 
Mandamus  i.  ii. 
Poor,  Overseers, 
Poor  Rate  iii. 
Poor,  Removal  iii. 
Poor  Settlement  t. 

I.  Power  and  JnHsdietiQii  cff,     280    Sister, 

II.  Other  points  relative  to,       288  And  see  Custom. 
And  see  Appeal,  Alehons(*s,           Slander, 

Constables  8,  And  see  Libel. 

Justices  iii.  I.   What  shall  be,  and  how 

Set-Off.  charged,  319 

And  see  Animfty  in.  2}",  IT.  Evidenee,  3£S 

Insurance  li.  III.  Justification,  or  Mitigation,  Si3 

Lien,  Ship.  Slaves,  3S» 

I.  Debts  and  Credits  mutual,     280  And  see  Deed. 
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ft»tifrfti^  VI.'  IX 

Infant^ 

Master  an'd  Servaot, 
,  Negro. 
Slave  Trade,  32* 

And  ttee  A^siinj^^it  IL 
Forfeiture,  Partnen. 
Soldiers,  B25 

And  see  Ai^reBt  H. 
Court  Martial, 
Evid^nee  V. 
IndieCoKMit,  Pk'ofhibition. 
Solicitor, 

And  see  Aftoroe^. 
Solvit  ad  Diem, 

And  see  Pleading  YI. 
South  Sea  Company,  327 

And  nee  Bankrupt  IV. 
Southwark, 

And  see  Jfurid^ction. 
Special  Oeeupant,  3,27 

And  see  Devise  II. 
Speeifieation,  327 

And  see  Letters  Patent. 
Spiritual  Court,  327 

Spirituous  Liquors, 

And  see  Exe^ie. 
Springetslnirj  Manor,  329 

Springfield  Patent,  829 

Stagie, 

And  see  Tlifeatrteal  Enter- 
tainment. 
Stamps,  829 

And  see  Agreement  IL 
Award  III. 
£tidtene«  fV. 
Bills  of  Exchange  X. 
LeajBC  I. 

Poor  Settlemient  I. 
P^sf -Office* 
0tftte  Papers. 

And  see  Evidence  X. 
State  Lnws,  331 

State  Navy,  »81 

State  Prisoners,  331 

Stscte  Sovereignty,  Sf3i 

Statutes, 

And  see  Cosftf  VlIL 
PeltAi  1 1 

fttLMtl,  Stiitnte  df, 
I.  Rules  as  to  constntction  oj^    83i 
And  see  Term  Reports  ^7, 
3  dot.  &  VM,  S^, 


VOL.  III. 


6v 


ll.  Points  on  particular  Stat's.  835 
Statutes   cited,  referred  to, 
or    comntentcd    on    in 
Ma.S9achu9et(8  Reports. 

I.  fin2;)islf  StatQtes,  siJ 

II.  Statutes  of  the  U.  States,     816 

III.  Statutes  of  the  late  Colo- 
ny and  Province  of  Mas- 
sachusetts Bay,  81G 

IV.  Statutes  of  the  Common* 
wealth,  317 

Statutes  construed,  explained  or 
cited  in  the  New-York 
Reports,  333 

Staying  Proceedings, . 

And  see  Practice  X. 
Stock,  390 

And  see  Action  on  the  Case 
II. 
Assumpsit  III. 
St6ck  Jobbing,  Usnry. 
Stock  in  Trade, 

And  see  Poor  Rate  I. 
Stock  Jobbing, 

And  see  Assumpsit  V. 
Bills  of  Exchange  X 
Broker,  Time^  Computa- 
tion of, 
Pleading  II. 
Statutes  ll. 
Stock, 
Uusury. 
Stolen  Goods, 

And  see  Felony,  Receiver. 
Stone  Arabia  Patent,  305 

Stoppa^  in  Tranlsitu,  300 

Street,  300 

Submission  to  Award, 

And  see  Award.  Referees. 
Subscribing  Witness, 

And^  see  Witness  V. 
Sahpcena,  ^ 

See  Attachment. 
Subpoena  Duce^  TeCuni,  300 

SugG;estion,  806 

Sunday, 

See  Arrest  IIL  IV. 

Baker,  Practice  XXIII. 
Tinie,  Computation  of. 
Supersedeas,  306 

See  Chancery, 
Practice  XXII. 
prisoner  111. 
Svpervisors  of  Counties,  8^ 
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Supletory  Oalhy 
Surety, 

See  Aimuity  YI.  26, 
Assampsii  VL 
Bankrupt  IV.  Y.  YUL 
Bond  11. 
Deed. 
Sars;eoii9 
Surplasap^e, 

See  Coovlction  YIL 
Penal  Aetion, 
Pleading  XU. 
Surrender, 

See  Copyhold  II  lY. 
Ejeetment  II. 
Li  nifation  by  Deed. 
Surrender  of  Land, 

See  Ag;reement  I. 
Surrender  of  a  Prisoneri 
See  Bail  lY. 
Praelice  IIL 
Surveyor  of  His^hways, 

See  Highways. 
Surveyor,        ^ 
Suspension, 

See  Offiee  and  Yisitor. 
Siisquehannah  Lands, 
Swindler. 

9ee  Libel  L  lU. 


T. 


TAYERN  Lieenees, 
Taxes, 

See  Appeal,  Covenant  IX. 
Poor  Settlement  Yll. 
Statutes  IL 
Tenaney, 
Tenant, 

See  Landlord  and  Tenant. 
Tenants  in  Com^n, 
See  Distress. 

Ejeetment  I  II.  III. 
Poor  Rate  I. 

Replevin,  Trover,  Waste. 
Tenants  by  Curtesy, 
Tenant  in  Tail, 

See  D(*vise«  Limitations, 
Recovery. 
Tenant  at  WiH. 
Tenant  RiH:ht, 

See  Manor. 
Tender^ 


357  See  Payment  into  Court, 

307  Performance. 
Term, 

See  Pleading  L 
Practice  YI. 
Term  Outstanding, 
See  Ejectment  IL 

367  Mortgase. 

366   Testificandum,  Hah.  Corp.  ad* 
See  Habeas  Corpus. 
Thames, 

See  Rates,  Statute  11. 

308  Theatrical  Entertainments, 

See  Agreement  II. 
Litchrary  Property, 
Statutes  II* 
Timber,  M6 

See  Copyhold  Y. 
Trover,  Waste. 
Time,  Computation  of,  369 

See  Annuity  lY.  10, 

368  Abatement, 
Limitation  of  Actionsy 

369  Practiee  XXI. 
Tin  Mines^  Ratable, 

See  Poor  Rate  1^ 

360  Tithes,  305 

See  Inferior  Court,  Modus. 
Prohibition,  Trespass  IL 
Title,  sea 

See  Assumpsit  YI. 
Copyhold  lY. 
Ejectment  II. 
369  Pleading  I.  X.  XL 

869   Title  Deeds, 

See  Attornev  Y.  5, 
Deeds,  ProhlbitioD. 
Toll,  368 

361  See  Assumpsit  II. 

Ejeetment  II. 
Estoppel,  Poor  Rate  IL 
861  Tolt,  370 

Tort, 

See  Action  on  the  Case  IIL 
Towing, 

See  Rivers. 

362  Town,  370 

362  Town  Clerk, 

See  Corporation  FY* 
Inspection,  &e.  L 
36S  OHice,  Quo  Warranto. 

Town  Meeting,  371 

Township, 

363  See  Poor  Ovenj^ers  L 
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Trade  and  Trader, 
See  Bankrupt  DC. 
Bond  V. 

Corparation,  Castom. 
Traverse, 

See  Pleading  XI. 
Transitu, 

See  In  Transitu. 
Treason,  372 

See  Attainder,  Indietment. 
Treaty,  875 

Trees, 

See  Timber. 
Trespass, 

See  Amendment  III.  7,  8, 
Damages  2,  18, 
Estoppel,  Pleadios;  I.  X*. 
I.  In  what  cases  maintainable,  376 
See  Action  on  the  Case  I. 
Bankrupt  II. 
Bridges,  Forfeiture, 
Jurisdiction, 
Indictment  III. 
Market,  New  Trial  I. 
Sheriff  I. 
IL  Justification;    what  shall 
bC)  and  how  to  be  pleaded,  864> 
See  Common  II. 

Demurrer  II.  11,  2^^ 
Inferior  Court, 
Highway  and  Way, 
Justification  on,  ante  I. 
Post  HI. 
m.  Evidence,  Verdiet,  &e.  in,  889 
Trial, 

See  Amendment  Y.  B, 
Costs  IX. 
Practice  XXIV. 
Trial  at  Bar,  &c.  391 

Trial  New, 

See  New  Trial. 
Trinity  House, 

See  Toll,  Office. 
Trover, 

See  Amendment  IV.  18, 
Bankrupt, 

Bills  of  Lading,  Deed, 
Execution  IIL 
Felony  II. 
Joinder  in  Action, 
Limitation  of  Action, 
Partners. 
I.  Who  may  bring  the  action 
and  in  what  cases,  893 


U.  Conversion,  &c.  396 

IH.  Against  whom  the  aetion 

may  be  brought,  897 

IV.  Declaration,   Plea,   Evi- 
dence, &c.  899 
Trust  and  Trustees,                      400 
See  Bankrupt  II.  X. 
Copyhold  lU. 
Covenant,  Demise^ 
Ejectment  II. 
Limitation,  Ship. 
Tumbling,  not  a  Theatrical  En- 
tertainment, 
*  See  Statutes  II. 
Turnpike,                                      402 
See  Highways,  Statute^  H. 
Way. 
Tythes, 

See  Tithes. 


U. 

UMPIRE, 

See  Award  IL 
United  States, 
University, 

See  Corporation  V.  4, 
Game  Laws, 
Mandamus  1.  II. 
Mortmain,  Oxford, 
Statutes  I.  Visitors. 
Usage, 

See  Corporation,  Cnstom, 
Pleading  VU. 
Until, 

See  Indictment  HI. 
Use, 

See  Devise  IV. 
Use  and  Occupation, 

See  Jurisdiction^  Simony. 
Usury, 

See  Contempt  of  Conrt  9, 
Interest  of  Money, 
Witness  L  28. 


405 
405 


405 


406 


V. 


VAGRANT, 

See  Conviction  H^ 
Variance, 
I.  Between  the  declaration,  or 


418 


508 


l^f^BPIgffJW. 


plea,  and  the  writ,  fp  ll|e  yii^inia,                                     ^ 

proof  produced^  #13   Visitor,                                        482 

Sec  Common  ).  See  Mandamus  I. 

Conviction  It  U^iveryity. 

Evidence  1.  Void  or  illegal  undertakina,&e. 

Insurance  IX  XIII.  See  Agreement  if 

Payment  of  Mitney  into  Bills  of  Exchange  Jfffl 

Coart,  Pijeading;  I,  Devise  Jf//. 

IT.  In  Indipifnept?,  4ir                Insurance  XII. 

111.  In  records,orreeitingthem,4L8    Volnntarj  Conveyance.  431 

.    iV.  Mow  to  be  taken  advair-  See  Conveyanee  VolsBlary, 

lajreoK,  419               Deed. 

See  Way.  Volunteer  Corps,                        438 

Vendor  aful  Vendee,  420 

See  Bills  of  Lading. 

Veuiro,                           "  W 
See  Sheriff  r. 

Mandamus  jr.  WAGIS^R,                                  ^ 

Venire  de  Ndvo,  ^L20           See  lasuranee  I  VL 

s>ee  Error  I//.  4.  Wager  ofliaw,                         ^38 

Venoe,  Wages,                                        #8 

See  Amendm/snt  /.  Sec  Insuraneis  ZIT. 

Inferior  Coort,  Ship. 

Mandamus  IV.  Waiver  of  ForfeMiire, 

Pleading/.  See  Lease //. 

L  Layiiiff,  4«1  Waiver  of  Notice. 

See  Indictment  IIL  9ce  Biiia  of  Eiclllfge  FE 

InformalioB.  Landlon)  ^n^  TW9^  ^ 

II.  Changing,  423  Wales,                                       iM 

^  See  Practice  XII  XXIV.  See  Certioraij  L 

Verdict,  Practice  Zff 

See  Amendment  V.  Venire  de  Nof»,  Venae. 

Award  ///.  Warrant,                                    «» 

Ei^toppe],  flvidence  //.  See  Arre«t  F/. 

Jeofails,  Jury,  Bills  of  Exchange  J. 

Practice  XXIV.  Juslfcef  //. 

Trespa^^s  IIL  Officer,  Treason. 

I.  Errors  &c.    for    which  a  Warrant  of  Attorney,                ^' 

'             verdict  will  he  set  aside,  427           See  Prisoner  /. 

U.  Errors  cured    by   verdict,  Judgement  IV. 

and  other  points  relative  Baron  and  Feme  IK 

t»?  428  Warranty,                                 V^ 

Vested  Interest,  See  Action  the  Ca«o  V 

See  Devise  XL  Assumpsit  U. 

Limitations  IL  Carrie^, 

Vestry,  481                Insurance  J3B 

Veslry  Clerk,  Pl^diigZ 

See  Mandamus  /.  Waste, '                                     ^ 

Videlicir,  See  Evidence  VIL 

See  Pleading  XIL  Prohibition. 

And  the  references  there ;  and  Wastes, 

also  Taxes,  Variance  I.  .           See  Common  XT                  ,.. 

V!f;v,  43 1  Water  Bailifi;  '                         **' 
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Way, 

See  Ri^rs. 
YTeiehts  and  Measures,  448 

See  Custom,  V ariai&ee  I. 
Market. 
Western  Inland  loek  Navigation 

Companj,  448 

lYest  India  Docks,  443 

West  India  Trade, 

See  Deed,  Impressing  6ea- 
nien,  Ship. 
W.  I.  Interest, 
See  Usury, 

interest  of  Money. 
Westminster, 

See  Inferior  Court, 
Jurisdiction. 
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See  Assumpsit  XF.  81. 
Evidence  iZT.  2, 
Landlord  Ik  Tenant  HZ 
Pardon, 
JJL  Attorney,  Counsel,  Agents, 
&e.  of  their  being  wit- 
nesses, 
Jfl»  Husband  and  Wife, 

See  Evidenee  F. 
lY.  Parishioners, 
y.  Subseribing  Witness, 

See  Evidence  V.  VI. 
VI.  Examination  of, 
Ylt.  Other  Points  relative  to^   468 

464 


458 

409 

460 

462 


Words,  Construction  of. 
See  Deeds, 
Devise, 
Issue, 
Limitations. 


Whale  Fishery, 
See  Statute^. 

Wharf  and  WharQngers,  4^   Words,  Actions  for, 
See  Forfeiture,  ^ee  Libel, 

Trespass  //•  Slander, 

Trover.  Spiritual  Court: 

WjLM,  •  444   Wreck, 


See  Baron  and  Feine  //. 
Devise,  Power. 
Winchester  Measure, 

See  Weights  and  Measuriy. 
Wine, 

See  Excise. 
^Witness, 

See  Arrest  XT. 
Attachment, 
Evidence, 
Habeas  Corpus, 
New  Trial, 
|.  Competency;    general    ob« 
jections  to,  on  account  of 
interest, 


See  Trespass  J. 
Writ, 

See  Abatement 

Limitation  of  Actions, 
Practice  XXL 
Writ  of  Deceit, 
Writ  of  Error, 
See  Error. 
Writ  of  Enquiry, 
See  Inquiry. 
Writ  of  Right, 

See  New  Trial  /. 
Seisiu. 
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